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ADVERTISEMENT. 


Such  of  the  Cases  in  this  Volume  as  have  been 
adjudged  since  the  18th  of  June,  ISSid,^  when  Lord 
Campbell  received  the  Great  Seal,  have  been  reported 
by  my  friend  Mr.  G.  W.  Hemming,  of  Lincoln's  Lin,  in 
whose  name,  in  conjunction  with  mine,  this  Mries  of 
Reports  will,  for  the  present,  be  continued. 

H.  R  V.  J. 
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MICHAELMAS  TERM,  22  VICT,  1858. 

1858. 

ORE  V.  DICKINSON.  1859. 

Jam,  \9tk, 
MmrdUmi 


IN  the  month  of  August,  1857,  the  Plaintiff,  being  the 

sole  owner  of  the  brig  Polly  Hopkinsy  and  registered  as  Sk^fiii^Aci, 

such  on  the  registry  of  ships  at  the  Costom  House  at  yf^t  e.  104— 

Charlotte  Town^  Prince  Edvoard  Island^  executed  a  certifi-  ^^^^^^  J'j^ 

cate  of  sale,  granted  at  that  Custom  House,  in  the  form  Certificate  t^ 

provided  by  the  Merchant  Shipping  Act,  1854(a),  by  BiUqfSaU-^ 

Jieffutrjfo/-^ 
Equitable 
Intereit  m  a  Skip — Bferekant  Shying  Act,  1854,  i.  Bd^It^'uncHon, 

Under  the  Mercliant  Shipping  Act,  1854,  the  registry  of  a  bill  of  sale,  which,  thoufth 
porporting  to  bt  ralid,  so  that  the  Registrar  has  no  alternative  bat  to  register  it,  b  in  fact 
inyalid,  and  gives  no  title,  even  at  law,  to  the  person  thereby  registered  as  sole  owner  of  the  ship. 

Therefore,  where  a  bill  of  sale,  though  executed  by  the  person  named  for  that  purpose  by  the 
Plaintiff,  the  then  owner  of  the  ship,  and  purporting  in  all  other  respects  to  be  made  in 
conformity  with  the  certificate  of  sale,  was,  in  ikct,  made  for  less  than  the  minimum  price 
specified  in  the  certificate,  and  the  ship  was  registered  in  the  name  of  the  purchaser  as  solo 
owner: — HeU,  that  the  registry  was  void,  and  the  ship  having  been  sold  by  arrangement 
pending  the  suit,  that  the  Plaintiff  was  entitled  to  the  net  proceeds  of  the  sale. 

Whether,  under  the  Merchant  Shipping  Acts  of  1854  and  1855,  this  Court  has  Jurisdiction  to 
interfere  with  a  title  acquired  at  law  by  the  registration  of  a  valid  bill  of  sale  of  a  ship— (2»«Fr0. 

The  65th  section  of  the  Merchant  Shipping  Act,  1854,  does  not  deprive  this  Court  of  its 
ordinary  Jurisdiction  to  protect  property  during  litigation. 

(a)  17  &  18  Vict.  c.  104,  s.  79. 
VOL.   I.  B 


CASES  IN  CHANCERY. 

1859.  which  he  authorised  the  Defendant  AfCalman^  a  partner 
in  the  firm  of  Messrs.  Wilson^  Browriy  8f  Co^  of  Liverpool^ 
to  sell  the  brig,  and  declared  (a)  that  the  brig  should  not 
sold  for  a  less  sum  than  £1300. 


SkUemenU 


Upon  the  receipt  of  the  certificate  of  sale,  and  before  the 
arrival  of  the  brig  at  Liverpool^  Wilsouy  Broumj  ^  Co. 
being  in  embarrassed  circumstances,  made  a  conditional 
sale  of  the  brig  to  the  Defendant  Dickinsoriy  for  £900,  it 
being  agreed,  that,  if  they  repaid  him  the  £900  by  a  given 
day,  the  ship  was  to  be  theirs,  otherwise  she  was  to  belong 
to  the  Defendant  Dickinson  (6).  And  on  the  8th  of  Sep- 
tember, 1857,  the  Defendant  M^  Caiman  executed  a  printed 
form,  purporting  to  be  a  bill  of  sale  from  the  Plaintiff,  by 
his  attorney  M^Calmany  to  the  Defendant  Dickinson j 
transferring  to  him  the  brig  for  £900. 

The  Registrar  of  the  Custom  House  at  Liverpool  having 
objected  to  register  the  bill  of  sale,  in  consequence  of  the 
discrepancy  between  the  amount  of  the  purchase  money 
and  the  amount  mentioned  in  the  certificate  of  sale,  the 
amount  of  the  purchase-money  (£900)  was  struck  out  of 
the  bill  of  sale^  and  £1300  was  written  in  its  place. 

On  the  2nd  of  December^  1857,  the  Plaintiff,  who  had 
come  to  Englandj  being  informed  by  Wilson^  Brown^  ^  Co. 
that  they  had  been  in  difficulties,  and  had  "pledged,"  as 
they  pretended,  "the  ship's  papers,"  countermanded  the 
authority  he  had  given  to  APCalman;  and  on  the  18th  of  De- 
cember he  executed  a  revocation  of  the  certificate  of  sale,  in 
the  form  prescribed  by  the  Merchant  Shipping  Act,  1854. 

(a)  See  17  &  18  Vict  c.  104,  tnnsaction   was   so   ambignons 

8. 77.  and  contradictory  that  the  result, 

(6)  The  evidence  of  the  De-  as  found  by  the  Court,  has  alone 

fendant  as  to  the  nature  of  this  been  stated  in  the  text. 
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The  revocation^  haying  been  entered  at  the  Liverpool      .  ^^^ 
Custom  House,  was  transmitted  thence  to  the  Custom 
House  at  Charlotte  Tovm^  and,  having  been  recorded  thei«, 
was  returned  to  the  Custom  House  of  Liverpooly  where  it 
was  received  on  the  25th  of  January,  1858. 

On  the  1st  of  February,  1858,  the  Pkintiff  filed  his 
bill  against  the  Defendants  Dickinson  and  AfCalmany 
charging  that  no  bon&  fide  sale  of  the  vessel  had  ever  taken 
place,  and  praying  that  the  Pefendants  might  be  restrained 
from  dealing  with  the  vessel  and  detaining  her  documents, 
and  firom  causing  her  to  be  registered,  except  for  the 
benefit  of  the  PlaintiiF;  and  that  the  vessel  and  her  docu- 
ments might  be  delivered  up  to  the  Plaintiff. 

Shortly  afterwards  the  Plaintiff  obtained,  upon  an  ex 
parte  application,  the  usual  interim  injunction,  restraining 
the  Defendants  fix)m  dealing  with  the  ship,  and  fix)m 
parting  with  her  documents. 

On  the    13th    of  March,   Upon   motion  on  behalf  of        ^868. 

.    .  March  18M. 

the  Plaintiff  to  continue  the  injunction,  it  appeared, 
that,  on  the  30th  of  January,  1858,  being  the  day 
before  that  on  which  the  bill  was  filed,  Dickinson  had 
procured  the  bill  of  sale  to  be  registered ;  and  that  his 
name  was  then  on  the  register  at  Liverpool,  as  sole  owner 
of  the  brig.  Upon  this  and  other  grounds  the  motion  was 
opposed  on  behalf  of  that  Defendant ;  but  the  Vice-Chan- 
cellor was  of  opiniofi,  that,  upon  the  evidence  then  adduced, 
iJiere  was  clearly  a  question  to  be  tried,  whether  there  had 
ever  been  any  bon&  fide  sale  of  the  vessel ;  the  Court  there- 
fore had  power,  under  the  65th  section  of  the  Act  (a),  to 
prevent  the  Defendant  Dickinson  fiK>m  making  a  transfer 
of  the  ship  to  a  tiiird  person,  notwithstanding  his  name 
(a)  17  &  18  Vict.  c.  104. 
B   2 
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1859.  appeared  npon  the  register  as  sole  owner;  and  accordingly 
the  injunction  was  continued  until  the  21st  of  June  fol- 
lowing. 


1858.  On  the  22nd  June,  1858,  Mr.  W.  F.  Robinson^  for  the 

Jtme  22nd,  ^  ?  '  ^ 

Plaintiff,  asked  that  the  injunction  might  be  again  con- 

^^i^h^  turned,  the  Defendant  Dickinson's  answer  not  being  then 
sufficient,  and  there  having  been  no  time  to  serve  notice  of 
motion  for  decree. 

Mr.  C.  T.  Simpson  for  the  Defendant  Dickinson,  con- 
tended, that  the  Court,  having  granted  an  injunction  imder 
the  65th  section  of  the  Act,  was  now  functus  officio,  and 
there  Was  no  jurisdiction  to  make  the  order  asked. 


Statement 
TCtwnedt 


Judgment.  The  Vice-Chancellob,  without  calling  for  a  reply, 
held  that  the  65th  section  of  the  Act  did  not  deprive  the 
Court  of  its  ordinary  jurisdiction  to  protect  property  during 
litigation,  and  continued  the  injunction  until  the  hearing. 


1859.  Upon  the  cause  now  coming  on  to  be  heard,  much  con- 

tradictory evidence  was  adduced  on  behalf  of  the  Defen- 
dant Dickinson^  fix>m  which  it  was  attempted  to  show  that 
there  had  been  a  valid  sale  of  the  ship  for  £900,  or  for 
£1300,  of  which  £900  had  been  paid  on  account  of  the 
purchase,  or  that  there  had  been  at  least  a  valid  mortgage 
for  £900.  The  Court,  however,  was  of  opinion,  that  the 
true  nature  of  the  transaction  was  as  stated  above. 

It  appeared  that,  pending  the  suit,  the  ship  had  been  sold 
by  arrangement  between  the  parties,  and  that  W  Caiman 
and  his  firm  had  become  bankrupt. 
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Mr.  Roltj  Q.  C,  and  Mr.  W.  F.  Robinson,  for  the  Plain-        ^^^ 
tiff— contended,  that  he  was  entitled  to  the  net  proceeds  of         Orr 
the  sale  of  the  ship.  Dickwsox. 


Upon  the  facts  appearing  in  evidence,  there  had  been 
no  bon&  fide  sale  of  the  ship ;  and  as  to  the  pretended 
mortgage,  the  Defendant  if  Caiman  had  no  power  to 
effect  a  mortgage  of  the  ship,  the  certificate  being  a 
certificate  of  sale,  and  the  Act  (a)  requiring  a  distinct 
form  of  certificate  to  be  granted  where  a  mortgage  is  in- 
tended. 

Down  to  the  30th  of  January,  1858,  therefore,  the 
Plaintiff  was  the  rightful  owner  of  the  ship;  and  the 
circumstance  of  the  Defendant  Dickinson  having  on  that 
daj,  and  before  bill  filed,  procured  his  name  to  be  placed 
on  the  register  as  the  sole  owner  of  the  brig,  did  not, 
under  the  Merchant  Shipping  Acts  of  1854  (b)  and  1855  (c), 
prevent  the  Court  firom  giving  effect  to  the  Plaintiff's 
claim.  In  equity,  the  Plaintiff  was  still  sole  owner  of  the 
ship,  although  the  Defendant,  being  registered,  might  be 
sole  owner  at  law;  and  comparing  sections  37,  43,  65, 
76,  77,  81,  83,  and  100,  of  the  Merchant  Shipping  Act, 
1854,  with  the  corresponding  provisions  in  the  Act  8  &  9 
Vict  c.  89,  and  looking  to  the  10th  section  of  the  Mer- 
chant Shipping  Amendment  Act,  1855  (eQ,  it  was  ma- 
nifest that  the  policy  of  the  old  legislation,  which  pre- 
vented this  Court  firom  interfering  on  equitable  grounds 
with  the  title  of  the  registered  owner  of  a  ship,  was  changed; 

(a)  17  &  18  Yiet  c.  104,  88.  of  1854  8haU  be  deemed  to  be 

76,  79.  included  in  the  word  ^*  stock  ^  as 

(6)  17  &  18  Vict.  c.  104.  defined  by  the  Trustee  Act,  1850 ; 

(c)  18  &  19  Vict.  c.  91.  and  that  the  provisions  of  the 

Id)  18  &  19  Vict.  c.  91,  last-mentioned  Act  shall  be  ap- 
which  provides  that  shares  in  plicable  to  such  shares  accord- 
ships  registered  under  the  Act  ingly. 
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ia59.  and  the  Court  had  now  the  same  jnrifldiction  to  interfere  on 
behalf  of  the  equitable  owner  of  shares  in  a  ship  registered  in 
the  name  of  another  person  as  it  had  in  the  case  of  stock. 


ArgumenL 


If,  therefore,  the  ship  had  not  been  sold,  the  Plaintiff 
would  have  been  entitled  to  have  her  delivered  up  to  him 
as  prayed  by  the  bill.  Having  been  sold  by  consent,  he  was 
now  entitled  to  the  net  proceeds  of  the  sale  of  the  ship. 

Mr.  Daniel^  Q.  C,  and  Mr.  C.  T.  Simpson,  for  the 
Defendant  Dickinsouy  contended,  that  the  bill  of  sale  having 
been  registered,  the  question  whether  there  had  been  a 
bon&  fide  sale  was  not  open  to  discussion.  The  mere  fact 
of  registration  was  conclusive,  and  the  Court  could  not 
look  behind  the  register.  In  this  respect,  notwithstanding 
anything  contained  in  the  Acts  of  1854  and  1855 — not>- 
withstanding  the  express  repeal  of  the  earlier  navigation 
laws,  by  the  Act  17  &  18  Vict.  c.  120 — ^the  policy  of  those 
laws,  as  expluned  by  Lord  Eldon  in  Curtis  v.  Perry  {a)^ 
remained  unaltered.  In  the  sections  upon  which  the  Plain- 
tiff relied,  provision  was  made,  it  was  true,  for  equitable 
interests ;  but  under  the  previous  Acts  certain  trusts  were 
allowed  to  subsist,  for  which,  of  course,  it  was  necessary  to 
make  provision ;  and  even  if  the  Acts  of  1854  and  1855 
had  gone  further  in  this  direction  than  the  Act  8  &  9  Yict, 
c.  89,  it  did  not  follow  that  the  whole  policy  of  the  law 
as  to  registration  had  been  repealed.  The  Act  8  &  9  Vict, 
c.  89,  had  in  like  manner  gone  Airther  in  the  recognition 
of  certain  trusts  than  the  Acts  by  which  it  was  preceded; 
yet  under  that  Act  it  had  been  held  that  Courts  of  Equity 
had  no  jurisdiction  to  interfere  with  the  title  of  the  register- 
ed owner,  though  acquired  under  the  grossest  circumstances 
of  firaud  :  Ex  parte  Yallop{b)y  FoltetCy.  Delany{c)j  M^CaU 
numt  V.  Sankin{c[). 

(a)  6  Yes,  745.  (c)  2  De  6.  &  Sm.  285. 

(6)  16  Ves.  60,  id)  8  Hare,  1, 


CAS£S  ra  CHAKCERT. 

Hie  VKXrCoAJSCKLUaL—Smppfmt  the  Rcgistiv,  out        i^^ 
cf  Us  own  bead,  had  regstcred  mux  person  haTing  no  in*         Ork 
terest  whateivr, — Umsdf  ibr  instance^ — could  it  liaTe  been 
contended,  under  the  8  A  9  Met.  c.  89,  that  the  paz^ 
eqpntdUy  interested  had  no   remedy?     Or  suppose  the 
case  of  a  fbiged  hill  of  sale. 

Mr.  Sunpioit. — The  very  case  arose  under  that  Act, 
and  the  Conit  citproMed  a  strong  opinioni — a  decision  was 
not  called  fiKr, — that  if  a  forged  bill  of  sale  wtt«  once 
re^steredy  the  onty  remedj  of  the  person  injured  would 
be  against  the  party  by  ^diom  the  hill  of  sale  was  forged, 
or  against  the  officer  by  whom  it  was  registered. 

But  aasnming  that  the  Court  can  look  behind  the  regis- 
ter, the  eYidence  does  not  show  that  the  bill  of  sale  is 
invalid.  There  was  nothing  in  the  certificate  of  sale  to 
preyent  the  Pkintiflrs  agent  from  selling  for  the  best  price 
he  could  obtain,  thou^  less  than  the  £1300  mentioned 
in  the  certificate ;  the  evidence  shows  that  by  the  custom 
o{  Liverpool  the  mention,  in  the  certificate  of  sale,  of  what 
pmports  to  be  a  minimum  price,  Is  not  considered  by  the 
agent  as  binding,  it  being  a  frequent  practice  to  put 
hi^  minimum  prices  into  certificates  of  sale  to  puff  the 
sale,  and  without  any  intention  of  binding  the  attorney 
to  abide  by  them^ 

In  ai^  view  of  the  case,  the  Court  will  consider  the 
transaction  as  a  valid  sale  for  £1300,  part  of  that  sum  (£900) 
haviog  been  paid  on  account  of  the  Defendant  .Dickir^ 
BOfij  or  settled  in  accx)tmt  between  him  and  the  Plaintiff's 
agents,  WiUony  Broumy  ^  Co.j  and  the  balance  only  (£400) 
remaining  due«  And  upon  payment  of  that  balance,  the 
Defendant  wQl  be  entitled  to  the  proceeds  of  the  sale  of  the 
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Mr.  Amphletty  Q.  C.  appeared  for  the  assignees  in  bank- 
ruptcy of  M^  Caiman, 


June  20tk.  ^'  ^^^i^^<>^  replied. 


Jud^meni.       ViCE-ChANCELLOR  SiR  W.   PaGE  WoOD  : — 

The  difficolty  in  this  case  has  arisen  from  the  circum- 
stance that  the  Defendant  Dickinson  was,  in  a  sense  at  all 
events,  the  registered  owner  of  the  ship  at  the  time  when 
the  bill  was  filed. 

Previously  to  the  late  amendments  of  the  law  of  mer- 
chant shipping  by  the  Act  of  1854,  it  was  considered,  that, 
by  the  policy  of  the  then  existing  Acts  of  Parliament,  this 
Court  had  no  jurisdiction  to  interfere  with  the  title  of  the 
registered  owner  of  a  ship.  Whether  that  doctrine  applies 
under  the  recent  Acts  of  1854  and  1855,  is  a  question 
undoubtedly  of  great  importance,  but  it  is  one  which, 
in  the  view  I  take  of  this  case,  it  will  not  be  necessary 
to  determine. 

The  Second  Part  of  the  Act  of  1854(a),  which  relates  to 
the  registering  of  ships,  contains  express  directions  that 
certificates  of  sale  should  be  in  a  certain  specified  form  (6), 
stating  the  minimum  price  at  which  the  sale  is  to  be  made 
if  it  is  intended  to  fix  any  such  minimum  (c).  And  here 
in  the  certificate  of  sale  by  which  the  Plaintiff  has  author- 
ised the  Defendant  M'Calman  to  sell  the  ship,  it  is  declared 
that  she  shall  not  be  sold  for  a  less  sum  than  £1300. 

Turning  now  to  the  81st  section  of  the  Act,  I  find  it 
enacted  that  certain  rules  shall  be  observed  as  to  certificates 
(a)  17  &  18  Vict.  c.  104.        (Jti)  Id.  8.  79.       (c)  See  also  s.  76. 
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of  sale.  The  second  of  those  rules  is,  that  ^^  the  power*'  of  ^S59. 
sale  shall  be  exerdsed  in  conformity  with  the  directions 
contained  in  the  certificate.  It  fiJlows  that  any  attempt 
to  exercise  the  power  in  a  manner  not  in  confiormity  with 
the  directions  contained  in  the  certificate,  woold  be  ultra 
irires,  and  of  course  would  pass  no  interest. 

Then  there  is  a  role,  which  is  not  unimportant  to  observe 
for  a  diffisrent  reason,  to  which  I  shall  recur  presently — 
the  third  rule,  which  provides  that  ^^  no  sale  bonft  fide  made 
to  a  purchaser  for  yaluable  consideration  shall  be  im- 
peached by  reason  of  the  person  by  whom  the  power  was 
given  dying  before  the  making  of  such  sale.'' 

Afler  this  I  come  to  the  eighth  rule,  which  provides,  that 
the  Registrar  required  to  make  the  registry  upon  a  sale  of 
the  ship  ^^  shall  retain  the  certificates  of  sale  and  registry, 
and,  after  having  indorsed  on  both  of  such  instruments  an 
entiy  of  the  &ct  of  a  sale  having  taken  place,  shall  forward 
the  said  certificates  to  the  Eegistrar  of  the  port  appearing 
on  such  certificates  to  be  the  former  port  of  registry  of  the 
ship ;  and  such  lasUmentioned  Registrar  shall  thereupon 
make  a  memorandum  of  the  sale  in  his  register  book,  and 
the  registry  of  the  ship  in  such  book  shall  be  considered  as 
dosed,"  except  so  far  as  regards  certain  mortgages  there 
mentioned.  And  then  the  twelfth  rule  is  as  follows : — ^^  K 
no  sale  is  made  in  conformity  with  the  certificate  of  sale, 
such  certificate  shall  be  delivered  to  the  Registrar  by 
whom  the  same  was  granted;  and  such  Registrar  shall 
thereupon  cancel  it,  and  enter  the  fact  of  such  cancellation 
in  the  register  book;  and  every  certificate  so  cancelled 
shall  be  void  to  all  intents." 

Now,  what  happened  in  the  case  before  me  was  this : — 
[The  yiC]&-CHANC£LLOB  then  examined  the  evidence  as 
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1859.  to  the  alleged  sale  to  the  Defendant  Dtckinsony  and  the 

Orb  ambiguous  and  contradictory  statements  of  that  person  as  to 

Dickinson,  the  nature  of  the  transaction ;  and  resumed] 


JudjfmenL 


So  that,  although  there  is  evidently  an  attempt  through* 
out  to  make  out  something  to  justify  the  Defendants'  argu* 
ment  that  it  was  really  a  sale  for  £1300,  £900  being 
settled  in  account  between  himself  and  the  firm  of  Wihon^ 
Brown,  4r  Co.,  and  the  balance  of  £400  remaining  due,  it 
comes  to  this,  that  the  Defendant  Diekinsan  never  bought 
for  £1300  at  all.  He  only  bought  for  £900,  and  that  waa 
a  sort  of  conditional  purchase,  by  which  it  was  understood 
that  the  ship  was  to  be  Messrs.  TFt&on,  JSrotrn,  ^  (7o.'«,  if 
they  paid  the  £900  within  a  ^ven  time ;  and  that,  if  they 
did  not,  she  was  to  be  the  property  of  the  Defendant  Dick^ 
inaon^  And,  as  to  what  that  Defendant  says  in  cross  exa- 
mination, to  account  for  £1300  being  inserted  in  the 
certificate  when  £900  only  was  given,  viz.  that  ^^it  must 
have  been  owing  to  some  regulations  of  the  Custom  House 
requiring  the  insertion  of  it,"  the  ^^  regulation  of  the 
Custom  House,"  as  he  calls  it,  is  the  regulation  of  the  law, 
that  when  a  man  has  given  to  another  a  power  of  attorney 
to  sell  for  £1300  as  the  minimum  price,  the  attorney  is  not 
authorised  to  sell  for  less.  That  the  statute  enacts,  and 
every  principle  of  conmion  sense  as  well  as  of  law  requires. 
And  I  am  not  to  be  told,  as  I  was  in  argument,  that  it 
is  the  custom  oi  Liverpool  to  put  a  high  minimum  price  into 
certificates  of  sale,  in  order  that  it  may  operate  as  a  sort  of 
puff  for  the  ship,  and  without  any  intention  of  binding  the 
attorney  to  the  terms  of  the  power  under  which  he  professes 
to  act.  It  is  plain,  on  the  evidence  of  Dickinson  himself, 
that  the  bill  of  sale,  though  purporting  upon  the  face  of  it 
to  be  a  bill  of  sale  for  £1300,  was  originally  a  bill  of  sale 
for  £900,  and  was  not  intended  by  either  of  the  parties  to 
it  to  be  a  bill  of  sale  for  any  larger  sum ;  that  the  sale  was 
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effected  for  tliat  sum  and  no  more,  and  that  no  contract  1869^ 
ever  existed  for  a  sale  at  a  higher  sum  than  £900 ;  conse- 
quently, there  has  never  been,  in  the  words  of  the  second 
rule  of  the  81st  section,  "  an  exercise  of  the  power  in  con- 
formity with  the  directions  contained  in  the  certificate ;" 
and  therefore  the  bill  of  sale,  though  purporting  upon  the 
&oe  of  it  to  be  a  perfectly  valid  instrument,  so  that  the 
Begistrar  would  be  obliged  to  treat  it  as  such,  was  in  fiict 
a  nullitj,  and  could  not,  even  at  law,  pass  any  interest  in 
the  ship.  The  person  named  in  the  certificate  as  the  party 
by  whom  the  power  was  to  be  exercised,  being  simply  an 
att<Mmey,  and  being  only  competent  to  pass  the  vessel  for 
£1300,  his  signing  a  bill  of  sale  of  the  vessel  for  £900  had 
no  more  effect  than  if  anybody  now  sitting  in  this  Court 
had  signed  the  instrument  in  his  stead. 

The  bill  of  sale,  however,  purported  upon  the  &ce  of  it 
to  create  a  valid  title  in  the  Defendant  Dickinsany  so  that 
the  S^istrar  was  bound  to  act  upon  it ;  and  the  Registrar, 
having  so  acted  upon  it,  and  registered  the  ship  in  his 
name  in  conformity  with  the  bill  of  sale,  can  it  be  said, 
that,  by  virtue  of  such  registration,  the  Defendant  Dickinson 
has  acquired  the  legal  title  ?  K  it  can,  the  question, 
whether  this  Court  has  now  jurisdiction  to  interfere  with 
the  legal  title  of  the  registered  owner  of  a  ship  would  be 
fairly  raised,  and  would  now  call  for  a  decision.  It  seems 
to  me,  for  the  reasons  I  am  about  to  state,  that,  under 
the  circumstances  of  this  case,  the  Defendant  Dickinson 
cannot  be  said  to  have  acquired  the  legal  title  to  the  ship ; 
so  that  the  question  of  jurisdiction  is  still  open  to  dis- 
cussbn. 

That  question  is  one  which,  whenever  it  has  to  be 
decided,  will  require  much  grave  consideration.  I  am  by 
no  means  convinced,  that  the  argument  deduced  firom  the 
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1869.  circomstance  of  the  Act  of  1855  (a)  providing  that  shares 
in  ships  registered  under  the  Act  of  1854  shall  be  deemed 
to  be  included  in  the  word  ^^  stock/'  as  defined  by  the 
Trustee  Act,  1850,  and  that  the  provisions  of  the  latter 
Act  shall  be  applicable  to  such  shares  (6);  and  from  the 
recognition,  throughout  the  Act  of  1854,  of  the  existence 
of  trusts  in  certain  cases — ^is  of  great  urgency.  Under 
the  previous  Acts,  down  to  the  8  &  9  Yict*  c*  89, 
there  were  trusts  subsisting,  as  was  pointed  out  in  the 
argument  on  behalf  of  the  Defendant, — trusts,  for  in- 
stance, in  respect  of  property  devolving  on  the  next  of  kin 
through  the  medium  of  an  administrator,  and  trusts  in 
respect  of  ships  allowed  to  be  registered  in  the  names  of 
Joint  Stock  Companies  and  in  the  names  of  trustees  for 
such  Companies, — and  the  necessity  of  providing  for  such 
equitable  interests  might  be  alleged  as  accounting  for 
several  of  the  provisions  to  which  I  was  referred  in  the 
Acts  of  1854  and  1855 ;  while,  on  the  other  hand,  there 
are  other  provisions  in  these  Acts  which  will  require  more 
deliberate  consideration,  whenever  the  question  has  to  be 
determined. 

In  this  case,  however,  the  question,  as  it  seems  to  me, 
does  not  arise ;  for  here,  as  I  have  said,  the  Defendant 
Dickinsanj  though  registered  as  sole  owner,  does  not 
appear  to  me  to  have  acquired  the  legal  title  to  the  ship. 
I  will  now  state  my  reasons  for  coming  to  this  conclusion. 

It  is  clear  from  the  rules  in  the  81st  section  of  the  Act  of 
1854,  as  to  certificates  of  sale,  that  the  Legislature  did  not 
contemplate  that  the  mere  fact  of  the  registration  of  a  bill  of 
sale,  however  valid  upon  the  face  of  it,  would,  of  itself,  give 
an  absolute  title  at  law  to  the  party  in  whose  name  the 
registration  should  be  effected.    Had  they  done  so,  the  third 

(a)  18  &  19  Vict.  c.  91.  (6)  Id.  s.  10. 
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mle,  mUA  pcoridea;  as  I  have  almdT  McntioiMd.  tbat 

'^  DO  aie  hauk  fide  made  to  a  |wuduaer  far  Tahothle  con-         v%m 

adensioa,  AaU  be  lapeaLhed  br  reKVMi  of  the  perscn     DicKwms. 

bj  wbam  tbe  paver  iras  ghvo  drii^  befell  die  «**^"g  of 

such  aJe,*"  ^itnld  baxie  been  sapoftMBS.    The  insertioii  of 

such  a  rule  shows  that  tbe  Legislatnre  contemplated  tke 

poasibilitT  of  a  registntioii  which  diOQld  not  be  condiisiT^ 

as  to  the  l^al  title;  that  the  mere  fiu:t  of  registntioii 

woold  not  ghe  a  legal  tide,  where  the  bill  of  sale»  although 

good  upon  the  &oe  of  it,  was  in  fiu:t  inrahd  at  the  time 

of  its  being  registered;  and  that,  in  q>eaking  of  re^stntion 

of  bills  of  saie,  the  Legislature  intended  onhr  snch  biUs 

of  sale  as  were  good  and  valid,  not  merely  upon  the  &oe 

of  thmiy  bat  actoallr. 

That  being  so,  I  am  entitled  to  look  behind  the  register, 
to  ascertain  the  validity  of  the  bUl  of  sale ;  and  when  the 
Act  provides,  as  it  does  by  the  second  role  as  to  certificates 
of  sale,  that  the  power  shall  be  exercised  in  conformity 
with  the  directions  contdbed  in  the  certificate,  I  am  at 
liberty  to  inqnire  whether  the  power  has  in  fiict  been  so 
exercised;  and  in  this  case  I  find  that  it  has  not.  It 
appears  to  me  that  the  mere  writing  £1300  in  the  bill  of 
sale,  in  order  to  make  it  appear  to  be  an  execution  of  the 
power  in  conformity  with  the  directions  contained  in  the 
certificate,  which  it  was  not,  can  have  no  more  efiect  than 
if  the  attorney  had  forged  the  certificate  of  sale,  and, 
having  executed  a  bill  of  sale  in  conformity  with  the 
forged  certificate,  had  by  that  means  got  the  ship  upon 
the  register.  And  although  I  was  told  in  argument  that 
a  case  of  that  description  has  actually  occurred,  in  which 
it  was  much  doubted  whether,  the  ship  being  onco 
registered,  the  remedy  must  not  be  against  the  forger,  I 
know  of  no  principle  of  national  policy  which  can  require 
that  registration  shall  give  efiect  to  that  which  is  in  itself 


J^tdgmenU 
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^Q^^'  a  nullity;  and  that  when  the  Legislature  has  required  the 
power  to  he  exercised  in  conformity  with  the  directions  of 
the  owner  as  contained  in  the  certificate,  a  sale  not  in 
conformity  with  these  directions,  but  in  violation  of  them, 
can  by  any  amount  of  registration  have  the  effect  of 
passing  the  right  to  the  ship.  There  would  be  no  point 
at  which  to  stop,  if  the  policy  of  the  law  required  that 
registration  should  have  such  efficacy.  It  would  be  in  the 
power  of  a  Registrar  at  any  port  to  register  all  ships 
according  to  his  own  &ncy,  or  for  any  bribe  that  might  be 
given  him  by  any  person  whatever. 

I  have  therefore  come  to  the  conclusion,  that  the  power 
not  having  been  exercised  in  conformity  with  the  directions 
contained  in  the  certificate,  no  valid  bill  of  sale  has  ever 
been  executed ;  and,  consecpiently,  that  the  registration  of 
what  was  an  invalid  bill  of  sale  was  irregular  in  every 
sense  of  the  word ;  and  the  twelfth  rule  provides,  that  ^  if 
no  sale  is  made  in  conformily  with  the  certificate  of  sale," 
the  certificate  shall  be  delivered  up  and  cancelled. 

In  this  particular  case,  indeed,  the  Plaintiff  had  revoked 
the  power  he  had  given  by  the  certificate  of  sale,  the 
revocation  had  been  transmitted  to  Prince  Edward^ a  Island^ 
recorded  there,  and  returned  to  Liverpool^  and  it  was  in 
the  hands  of  the  Registrar  of  the  port  of  Liverpool  before 
he  was  called  upon  to  make  any  regbtry  of  this  instrument 
which  I  have  held  to  be  a  void  bill  of  sale.  But,  indepen- 
dently of  that  circuinstance,  the  registry  having  been  made 
simply  in  pursuance  of  that  which  was  no  bill  of  sale  at  all 
but  a  mere  nullity,  I  must  hold  that  the  Defendant 
Dickinsan  has  never  acquired  even  at  law  any  title  to  the 
ship ;  and,  without  coming  to  any  decision  upon  the  very 
difficult  question  of  the  jurisdiction  of  this  Court  to  disturb 
a  title  acquired  at  law  by  the  registration  of  a  valid  bill  of 
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Ik^dktf  tfePlMtf  kcMttMlo  tlie  x«&r  W      ^"L 
t  ^ke  bar.  ^'*«* 


siie  hftTiBg  bc<«  M»ie  for  a  les  fcic*  tlm  tint 

iat^cntifiateorsik.    Aad.  die  dup  kaTi^  bMi  «4d  br 

:  the  soit,  Deculkk  tkat  the  PIdnitiff  vM)^«t  10 

directed)  b  entitled  to  the  vbXL  pvoceed^  of 

AMhet«iaenuihctakw«r«D  pi^ywttl*  aid  «!k 

Meaan^  Wtbrn,  Brmn.  |>  Cx,  and  the  DelendaBt  JDMhimk  or 
cither  of  thoB,  helbre  the  ind  of  Doccnber,  1857,  r^ord  beii^  hod 
to  the  cnenmsMnoe  that  Messrs.  ITi^j^^  Ennm^  j*  Civ  ««re^  up  to 
that  dole,  agents  for  the  sile  of  the  ship  ondcr  the  eeitificote  of  sole. 


Lv  Re  the  marquis  OF  BUTE'S  WILL, 

JVmtit$  At4y 

IhE  late  Marquis  of  Bute^  by  his  will,  devised  and  W  la^u  rA<^ 
qoeathed  fireehold  and  leasehold  lands  and  certain  choses  y^t^^Or^ 
in  action  to  ChaHM  Stuart  and  others,  upon  trusts  for  tlie  ~"7V^'r  *^ 
benefit  of  tiie  present  ^larquis,  now  an  infant^  for  life,  with       iHcinm. 

remainders  over.  lolli^iiuon  of 

th<>Trustf«Act, 
I800«th«rourt 

The  will  contained  a  power  to  appoint  a  new  trustee  in  will  now  mnko 
the  place  of  anj  trustee  therein  named,  who  should  remain  ing  Unda  u!i[ 
abroad  for  more  than  twelve  months,  jXtly'^with 

continuing 

Charles  Stuart  having  remained  abroad  for  more  tlian  withstandinff 
twelve  months,  the  power  was  exercised  by  appointing  f^Mlnrt^ 
William  Stuart  to  be  a  trustee  of  the  will  in  his  place ;  and   ^^\^yiI^^ 
William  Stuart  now  joined  with  the  continuing  trustees  in  ^oi\  and  /»  ' 
presenting  a  petition  under  the  Trustee  Act,  1850,  praying  (id.  820). 
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In  SB  Thk 
Marquis  op 
Bute's  Will. 

Argum/ent. 
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vesting  orders  quoad  the  lands  and  the  right  to  sue  on  the 
choses  in  action. 


Mr.  C  71  Simpaonj  for  the  Petitioners,  submitted,  that, 
quoad  the  lands,  the  Court  had  power,  under  the  10th 
section  of  the  Act  (a),  to  make  a  vesting  order  as 
prayed,  notwithstanding  the  objection  raised  by  Lord 
Justice  Turner  when  Vice-Chancellor^  that,  having  regard 
to  the  words  at  the  close  of  the  10th  section,  an  order  in  a 
case  like  the  present,  vesting  lands  subject  to  the  trust  in 
the  new  and  continuing  trustees,  would  have  the  effect  of 
severing  the  joint  tenancy ;  since  a  conveyance  by  the  trus- 
tee who  is  out  of  the  jurisdiction  would  have  that  effect : 
Re  Watte'  SeUlement  (6)  and  Re  Plt/et^e  TVuet  (c).  It  had  been 
felt  that  this  objection  omitted  to  take  notice  of  the  word 
"  duly"  occurring  at  the  close  of  the  10th  section,  it  being 
obvious  that  a  conveyance  by  the  trustee,  having  the 
effect  of  severing  the  joint  tenancy,  would  not  be  "  duly 
executed"  within  the  meaning  of  the  Act.  And  in 
Smith  V.  Smith  (d)y  Vice-Chancellor  Kindereley,  after 
consulting  the  judges,  had  stated  that  ^^  there  was  no 
longer  any  doubt  upon  the  construction  of  the  Act  in  this 
respect,   and  the   Court  would,   without  any  hesitation, 


(d)  The  10th  section  enacts, 
that  when  any  person  or  persons 
shall  be  seised  or  possessed  of 
any  lands  jointly  with  a  person 
out  of  the  jurisdiction  of  the 
Court  of  Chancery,  or  who  can- 
not be  found,  it  shall  be  law- 
ful for  the  said  Court  to  make 
an  order  vesting  the  lands  in  the 
person  or  persons  so  jointly 
seised  or  possessed,  or  in  such 
last-mentioned  person  or  persons 
together  with  any  other  person 


or  persons,  in  such  manner  or  for 
such  estate  as  the  said  Court 
shall  direct ;  and  the  order  shall 
have  the  same  effect  as  if  the 
trustee  out  of  the  jurisdiction,  or 
who  cannot  be  found,  had  daly 
executed  a  conveyance  or  assign- 
ment of  the  lands  in  the  same 
manner,  for  the  same  estate. 
(6)  9  Hare,  106. 

(c)  Id.  220. 

(d)  8  Drew.  72. 
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make  vesting  orders  under  circumstances  such  as  in  the 
case  before  him." 

It  was  right,  however,  to  mention,  that  in  Smith  v.  Smith 
the  new  trustees  were  appointed  by  the  Court,  so  that  there 
the  vesting  orders  might  be  referred  to  the  34th  section^  in 
which  the  words  were  different  (a).  Here  the  new  trus- 
tee was  ahready  appointed,  and»  except  under  the  10th 
section,  the  Court  had  no  power  to  make  the  order  quoad 
the  lands. 
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In  bbTbb 

Habquis  or 
Bute's  YfiLL 


Quoad  the  choses  in  action,  the  order  could  be  made 
under  the  22nd  section. 


The  Vicb-Chancellob  Sir  W.  Page  Wooi;^  said, 
that  the  statement  made  by  Vice-Chancellor  Kindersley  in 
Smith  V.  Smithy  as  to  the  practice  of  the  Court,  was  equally 
applicable  to  a  case  like  the  present,  where  the  Court  could 
not  make  a  vesting  order  except  under  the  10th  section. 
The  doubt,  whether  an  order  under  the  10th  section, 
vesting  lands  subject  to  the  trust  in  the  new  and  in  the 
continuing  trustees,  would  not  have  the  effect  of  severing 
the  joint  tenancy,  no  longer  existed;  and  according  to  the 
present  practice  of  the  Court,  there  was  no  objection  on 
that  ground  to  making  such  an  order. 

There  would  therefore  be  an  order  according  to  the 
prayer  of  the  petition. 


Juthpumt. 


(a)  The  words  at  the  close  of 
the  34th  section  are  ^*  and  such 
order  shall  have  the  same  effect 
as  if  the  person  or  persons  who 
before  such  order  were  the  trus- 
VOL.  I.  < 


tee  or  trustees  (if  any)  had  duly 
executed  all  proper  conveyances 
and  assignments  of  such  lands 
for  such  estate/^ 
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Nov.iith,wth.  WALROND  V.  WALROND. 

nu»b€mda»d 

TJI-SJT  T^^  ^^"  ^^  fi^^^  ^y  ^^y  *''^'^'  TFa/ron(i,  the  wife  of 

^^toTofcm    *^®  Defendant  Bethell  Walrondy  but  now  living  separate 

dren^Com.    and  apart  from  him,  by  the  Earl  of  Rosslyuy  her  next  friend, 

^po'irf  ta^V  ^g*"^®*^  *^®  ®^^  -Be^A^ZZ  Walrond  and  G«(wy«  Copron  as 
for  Bcparation    Defendants. 

from  his  wife, 
agreed  with  a 
trustee  to  pay 

his  wife  an  an-  It  Stated,  that,  before  the  Plaintiff's  marriage  with  the 
separate'^ns^  Defendant,  a  settlement  was  executed,  whereby,  in  con- 
and  also,  during  sideTation  of  the  marriaee  and  of  the  Plaintiff's  fortune 

their  separap  ^ 

tion,  to  permit  being  £10,000,  £400  per  annum  was  secured  to  be  paid 
then  an  infant)  during  their  joint  lives  to  the  Plaintiff  or  her  appointees 

but  now  of  age, 

to  reside  with, 

and  be  under 

the  control  of, 

and  educated 

and  supported 

by,  her  mother; 

in  consideration 

whereof  the 

wife  (who  was 

entitled  under 

her  marriage 

settlement    to 

property  settled 

to  her  separate 

use  without 

power  of  anticipation)  agreed  with  the  same  trustee  to  indemnify  her  husband  in  respect  of  any 

debt  on  her  own  account  or  on  account  of  their  daughter.     The  trustee  declining  to  enforce 

payment  of  arrears  of  the  last- mentioned  annuity,  or  to  act  any  longer  as  trustee: — BelA,  first, 

that  this  was  a  voluntary  agreement  on  the  part  of  the  husband,  no  consideration  moving  from 

the  trustee  by  way  of  indemnity  or  otherwise,  and  the  wife  having  no  power  to  contract  so  as  to 

bind  property  as  to  which,  though  settled  to  her  separate  use,   she  was  restrained  from 

anticipation. 

Secondly,  that,  the  agreement  being  voluntary  on  the  part  of  the  husband,  the  Court  could 
not  decree  specific  performance  of  it  by  him,  or  order  him  to  account  in  respect  of  arrears ;  nor 
could  it  appoint  a  new  trustee  in  the  only  mode  in  which  a  trustee  could  be  efTectuaUy 
appointed,  viz.  by  ordering  the  husband  to  enter  into  a  new  covenant  with  the  new  trustee. 

Thirdly,  that,  there  being  nothing  to  implicate  the  trustee  in  any  concurrence  with  the 
husband  to  avoid  payment  of  the  annuity,  the  Court  could  not,  under  the  prayer  for  general 
relief,  direct,  as  in  Seagrave  v.  Seagrave  (13  Ves.  489),  that  the  wife  should  be  at  liberty  to  sue 
in  the  name  of  her  trustee  upon  giving  him  a  proper  indemnity. 

Besides,  the  stipulation  relative  to  the  daughter  being  contrary  to  the  policy  of  the  law, 
semble — no  action  on  the  agreement  would  lie ;  and  the  circumstance  of  the  daughter's  having 
since  attuned  twenty-one  would  not  afifect  the  question. 

Practice  as  to  costs  where  a  demurrer  to  a  bill  for  specific  performance  of  such  an  agreement 
is  allowed. 


without  power  of  anticipation,  and  in  de&ult  of  appoint- 
ment, to  the  Plaintiff  for  her  sole  and  separate  use. 

Then,  after  stating  that  the  marriage  was  solemnised  in 
November,  1829,  and  that  there  was  issue  of  the  marriage  a 
daughter,  Harriott  Walrondy  who  had  attained  twentj-one, 
and  a  son  still  an  infant — the  bill  set  out  certain  articles 
of  agreement  under  seal,  entered   into   on  the  2nd  of 
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May,  1850,  between  the  Defendant  Walrond  of  the  first 
part,  the  Plaintiff  of  the  second  part,  and  the  Defendant 
Capron  of  the  third  part ;  whereby,  after  reciting  that 
Walrond  and  the  Plaintiff  had  agreed  to  live  separate  and 
apart  from  one  another,  and  that,  upon  the  treaty  for  their 
separation,  it  was  contracted  between  the  parties  that  the 
Defendant  and  the  Plaintiff  should  enter  into  such  agree- 
ments as  thereinafter  contained,  it  was  .witnessed,  that,  in 
pursuance  of  the  said  agreement  and  in  consideration  of 
the  agreements  and  promises  on  the  part  of  the  Plaintiff 
thereinafter  contained,  Walrond^  for  himself  and  his 
executors  and  administrators,  promised  and  agreed  with 
CaproHy  his  executors  and  administrators,  yearly  and  every 
year,  during  the  joint  lives  of  himself  and  of  the  Plaintiff, 
to  pay  to  the  Plaintiff,  or  as  she  should  appoint,  one 
annuity  of  £250  for  her  sole  and  separate  use  without 
power  of  anticipation,  the  same  to  be  in  addition  to  her 
annuity  under  her  marriage  settlement,  and  her  receipts 
to  be  good  discharges :  And  further,  that  he  would  from 
time  to  time,  and  at  all  times  during  the  separation,  permit 
and  suffer  the  said  Harriott  Walrond  to  reside  with  her 
mother,  the  Plaintiff,  and  would  permit  and  suffer  the 
Plaintiff  to  have  the  care,  control,  management,  education, 
residence,  and  support  of  the  said  Harriott :  And  it  was 
thereby  further  witnessed,  that,  in  pursuance  of  the  recited 
agreement,  and  in  consideration  of  the  premises,  the  Plain- 
tiff did  thereby  for  herself,  her  executors  and  administra- 
tors, promise  and  agree  to  and  with  Capron^  his  executors 
and  administrators,  that,  so  long  as  the  annuity  of  £250 
should  continue  to  be  duly  and  regularly  paid,  in  pur- 
suance of  the  agreement  or  promise  for  that  purpose  on 
the  part  of  Walrond,  and  so  long  as  Walrond,  in  pur- 
suance of  the  further  agreement  and  promise  on  his  part, 
should  permit  and  suffer  the  said  Harriott  to  reside  with 
and  be  under  the  care,  control,  and  management  of  the 

c  2 


1858. 


Statement, 
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Walromd 

17. 

Walhokd. 
Statement, 


Plaintiff,  she  the  Plamtiff  would  maintain,  provide  for, 
educate,  and  bring  up  the  said  Harriott^  without  making 
any  demand  or  request  of  Walrond  for  any  fiirther  allow- 
ance as  or  for  the  maintenance  or  education  of  the  said 
Harriott;  and  lastly,  that,  so  long  as  Walrond  should  con- 
tinue to  pay  the  said  annuity,  as  agreed,  the  Plaintiff 
would  not  permit  him  to  be  called  upon,  or  sued,  or  pro- 
secuted by  any  pe]:son  in  any  Court  of  law  or  equity,  for 
or  in  respect  of  any  debt  she  might  contract,  either  on  her 
own  account  or  on  account  of  the  said  ITarrioUj  or  on  any 
account  or  pretence  whatever,  but  would  pay  and  discharge 
all  such  debts  out  of  her  own  moneys. 


The  bill  then  stated,  that,  ever  since  the  execution  of 
the  articles  of  agreement  and  in  accordance  therewith,  the 
Plaintiff  and  her  husband  had  lived  separate  and  apart, 
and  the  daughter  had  resided  entirely  with  the  Plaintiff, 
and  had  been  entirely  maintained  and  educated  at  the 
Plaintiff's  costs  and  charges,  and  that  the  Plaintiff  in 
all  other  respects  had  performed  her  part  of  the  agreement ; 
that  Walrond  had  from  time  to  time,  with  the  knowledge 
and  consent  of  the  Defendant  Capron  as  trustee  of  the 
articles  of  agreement,  paid  to  the  Plaintiff's  account  with 
her  bankers  various  sums  of  money  in  part  payment  of 
the  annuity  of  £250,  but  the  amount  so  paid  had  been 
insufficient  to  satisfy  the  annuity,  and  there  was  a  large 
arrear  due  to  the  Plaintiff  in  respect  thereof. 


The  bill  charged,  that  the  Plaintiff  had  firequently 
applied  to  and  requested  Capron  to  enforce  from  Walrond 
the  payment  justly  due  from  him  in  respect  of  the  arrears, 
but  Capron  had  neglected  or  declined  to  take  any  steps  for 
obtaining  payment  of  the  said  arrears.  It  also  charged, 
that  the  Defendant  Capron  had  acted  in  the  trusts  of  the 
articles,  but  now  declined  further  to  act  as  the  trustee 
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thereof;  and  that  he  alleged  that  some  other  person  ought        1858. 
to  be  appointed  a  trustee  thereof. 

The  bill  prayed— (1),  That  the  Defendant  Walrand  might 
be  decreed  specifically  to  perform  the  said  articles  of  agree- 
menty  according  to  the  purport  and  effect  thereof.  (2)  An 
account  of  what  was  due  to  the  Plaintiff  in  respect  of  the 
annuity  of  £250 ;  and  that  Walrand  might  be  decreed  to 
pay  the  amount  found  due  upon  taking  such  account  to 
Caprofij  or  to  some  other  trustee  to  be  appointed  in  his  stead, 
to  be  by  him  applied  upon  the  trusts  in  the  articles  con- 
tained for  the  Plaintiff's  benefit  (3)  That,  if  necessary,  a 
new  trustee  of  the  articles  might  be  appointed  instead  of 
Capron;  and  for  further  relief. 

The  Defendant  Walrond  demurred  generally  for  want 
of  equity. 


Mr.  Bolt^  Q.  Cy  and  Mr.  Jollifftj  for  the  demurrer,  Argmntiu. 
contended,  that  the  agreement  was  one  upon  which  this 
Court  could  not  give  any  of  the  relief  prayed  by  the  bill ; 
for  not  only  was  it  a  voluntary  agreement  on  the  part  of 
the  husband,  the  wife  having  no  separate  estate  in  respect 
of  which  she  was  capable  of  contracting,  but  the  stipula- 
tions relative  to  the  daughter  were  contrary  to  the  policy 
of  the  law :   Vansittart  v.  Vansittart(a). 

Mr.  Bristowey  in  support  of  the  bill,  contended,  that  the 
stipulations  relative  to  the  daughter  did  not  invalidate  the 
deed,  or  prevent  the  Court  firom  decreeing  it  to  be  specifi- 
cally performed.  K  the  daughter  was  under  age  when  the 
agreement  was  entered  into,  she  was  so  no  longer,  and,  up 
to  this  time,  the  stipulations  respecting  her  had  been  per- 

(a)  4  K.  &  J.  62. 


Argument, 
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1858.  formed.  As  to  the  pasty  the  contract  was  executed ;  as  to 
the  future,  it  contained  no  stipulation  contraiy  to  the 
policy  of  the  law.  And  that  such  a  contract  might  be 
specifically  performed,  was  clear  from  the  observation 
of  the  Lord  Chancellor  in  Vansittart  v.  Vansittart  (a)  ; 
*^  It  is  a  perfectly  different  question,  supposing  the  deed 
had  been  executed,  whether  the  Court  would  enforce 
certain  stipulations  in  that  deed  which  might  be  in 
accordance  with  law.  There  may  be,  in  the  deed  which 
has  been  actually  executed,  stipulations  which  are  in 
violation  of  law  or  of  public  policy.  I  apprehend  that  they 
would  not  invalidate  the  other  parts  of  the  deed,  or  prevent 
a  Court  of  equity  fix>m  carrying  into  effect  such  portions 
of  the  deed  as  were  consistent  with  law,  and  consistent 
with  all  the  considerations  on  which  deeds  of  this  descrip- 
tion are  allowed  to  be  valid." 

It  was  an  error  to  describe  the  deed  as  a  voluntary 
instrument.  The  Plaintiff,  under  her  marriage  settlement, 
was  entitled  to  £400  a  year  to  her  separate  use,  and 
might  afterwards  acquire  other  separate  property;  and 
in  respect  of  separate  property,  she  was  competent  to  con- 
tract with  her  husband.  Besides,  in  this  case,  the  cove- 
nants on  both  sides  were  entered  into  with  a  trustee,  and 
although  the  trustee  had  not  executed  the  deed,  he  had 
accepted  the  trust. 

In  any  event,  and  assuming  the  Court  should  not  feel  at 
liberty  to  give  the  specific  relief  prayed,  it  would  at  the 
hearing  make  an  order,  that  the  Plaintiff  should  be  at 
liberty  to  sue  in  the  name  of  the  trustee,  as  in  Seagrave  v. 
Seagrave  (b).  At  the  present  stage^  therefore,  the  demurrer 
should  be  overruled. 

(o)  27  L.  J.,  Ch.,  291,  292.      G.  &  Jones,  249,  255. 
Same  case  since  reported  2  De         (6)  13  Yes.  439. 
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Hie  YiCK-CnAisacUiOK  (to  Mr.  iZblrV— I  Inw  no 
doabt  thmt  this  is,  as  r^iids  ike  husbuidly  a  irahmtair 
agreeoiait,  and  nothing  more.  Hiereftre^  no  part  of  the 
spedficidief  prayed  by  the  hill  can  be  gnntedL  The  only 
question  is,  whether,  nnder  the  prayer  fiur  guefal  rdie^ 
the  Plaintiff  ifoold  not  be  entitled  at  the  hearing  assuming 
the  aTerments  in  the  lull  to  be  tme,  to  soch  an  order  as 
was  granted  in  Seagnwe  v.  SeayrtMrt: — the  tmstee  refasing 
to  sne,  whether  she  should  not  have  liberty  to  sue  in  his 


ISii^ 


WjOJWiM* 


WjLLfi^^IV 


Jk'ymmfL 


Mr.  SoUj  Q.  C^  in  reply,  contended,  that  the  whole 
deed  was  Toid,  it  bdng  oontraiy  to  the  pdicy  of  the  law  to 
allow  a  husband  to  transfer  to  his  wife  his  rights  and 
duties  in  reference  to  one  of  his  children :  Vansi^art  v. 
VannUaH{a). 

[The  following  cases  also  were  cited: —  Worrall  v. 
Jacob  (6),  H€€ui  v.  Head  (c),  Frampton  v.  Frampton  (d), 
Ros  V.  Willoughly  (e)j  Angier  v.  Angier{f)y  Logan  v. 
BirkeU  (g)j  Bateman  v.  The  Countess  of  Ross  (A),  Wilson 
V.  Wilson  (t).  And  the  Vice  Chancellor  referred  to  Cooke 
▼.  fFiggins(k)y  observing  that  the  husband's  submission  in 
that  case  prevented  it  from  being  cited  as  an  authority ; 
also  to  Ward  v.  Audland  (Z)]. 

Judgment  reserved. 


Vice-Chancbllor  Sir  W.  Page  Wood: — 
Two  questions  are  raised  by  this  demurrer. 


First,        JutUjtnvnt 


(a)  4  K.  &  J.  62. 
(6)  3  Mer.  256. 
(c)  3  Atk.  295. 
(rf)  4  Bcav.  287. 
(c)  10  Price.  2. 
(/)  Prec.  Ch.  496. 
ig)  1  My.  &  K.  220. 


QC)  1  Dow,  235. 

(0  14  Sim.  405 ;  5.  C,  on  ap- 
peal, 1  H.  L.  C.  638,  558. 

(fc)  10  Ves.  190. 

(0  8  Sim.  571 ;  S,  C,  8  Beav. 
201. 
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whether  the  Court  can  grant  the  relief  specifically  prayed 
by  the  bill ;  and  if  not,  then,  secondly,  whether  any  relief 
canjbe  granted  under  the  prayer  for  general  relief. 

As  regards  the  first  question,  I  had  no  hesitation,  before 
hearing  the  reply,  in  determining  that  no  portion  of  the 
relief  specifically  prayed  by  the  bill  could  be  granted. 

In  the  first  place,  the  agreement  on  the  part  of  the 
husband  is  a  voluntary  agreement.  It  is  true,  a  trustee  is 
named  and  made  a  party  to  the  deed,  but  there  is  no 
consideration  moving  from  the  trustee  by  way  of  covenant 
for  indemnity  or  otherwise.  The  only  alleged  consider- 
ation is  the  agreement  on  the  part  of  the  wife.  Now,  irre- 
spective of  other  objections  to  that  agreement,  which  I 
shall  notice  subsequently,  it  is  numifest,  that,  the  Plaintiff 
being  a  married  woman,  an  agreement  by  her  was  entirely 
inoperative;  and  although,  under  the  settlement  made 
previously  to  her  marriage,  she  was  entitled  to  £400  a  year 
for  her  separate  use,  that  amount  was  settled  upon  her 
without  power  of  anticipation ;  and  a  married  woman  has 
no  power  to  contract  so  as  to  bind  property  of  that  descrip- 
tion. The  suggestion  that  the  Plaintiff  might  afterwards 
acquire  separate  property  is  one  which  would  apply  to  every 
married  woman.  And  lastly,  there  is  no  appearance  of 
any  such  consideration  as  that  which  existed  in  Vannttart 
V.  Van8ittart{a)y  namely,  a  right  of  suit  in  the  Ecclesiastical 
Court  abandoned.  Here  there  is  nothing  in  respect  of 
which  the  Plaintiff,  as  a  married  woman,  could  contract ; 
the  deed,  therefore,  is  simply  voluntary. 

What  relief  then  can  the  Plaintiff  have  under  a  volun- 
tary deed  of  this  description?     K property  be  vested  in  a 


(a)  4  K.  &  J.  62. 
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tmatee,  the  Court  will  act  against  the  tmsteey  hj  com* 
pelling  him  to  perform  the  trusts  upon  which  it  is  so 
vested,  notwithstanding  the  deed  is  volontaiy;  but  the 
Coort  can  do  nothing  against  the  author  of  the  trust,  by 
compelling  him  to  complete  a  volontary  engagement  on 
his  part.  And  here  there  is  nothing  vested  in  the  trostee ; 
there  is  merely  a  voluntary  engagement  on  the  part  of  the 
husband  entered  into  ¥rith  the  trustee  to  pay  the  annuity 
in  question.  That  being  so,  there  is  no  part  of  the  relief 
specifically  prayed  by  the  bill  which  I  can  grant.  I  cannot 
act  against  the  covenanting  party,  the  husband,  by  decree- 
ing him  specifically  to  perform  the  agreement,  because  it  is  a 
merely  voluntary  one ;  I  cannot  order  him  to  account, 
for  the  same  reason;  and  for  the  same  reason  I  cannot 
appoint  a  new  trustee  in  the  only  mode  in  which  a  trustee 
could  be  effectually  appointed,  namely,  by  ordering  the 
husband  to  enter  into  a  new  covenant  with  such  new 
trustee. 
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This  brings  me  to  the  second  question,  namely,  whether 
the  bill  can  be  maintained  upon  the  prayer  for  general 
relief.  Looking  to  the  prayer  for  general  relief,  can  I 
overrule  the  demurrer,  on  the  ground  that  at  the  hearing 
the  Court  would  direct,  as  in  Seagrave  v.  Seagrave{a)j 
that  the  Plaintiff  should  be  at  liberty  to  sue  in  the 
name  of  her  trustee,  upon  giving  him  a  proper  indemnity  t 


In  Seagrave  v.  Seagrave^  the  instrument  was  voluntary, 
and  in  other  respects  similar  to  the  present.  It  was  a 
bond,  by  which  the  husband  became  bound  to  a  trustee  to 
provide  his  wife  a  separate  maintenance.  But  there  the 
trustee  had  concurred  with  the  husband  in  destroying  the 
bond,  and  by  that  fraud  had  prevented  the  lady  from 
asserting  such  legal  rights  as  she  was  entitled  to  in  a  Court 
(a)  13  Ves.  439. 
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of  law.  Here  there  is  no  charge  of  fraud  or  collusion 
against  the  trustee.  The  charge  as  to  him  is  simply,  that 
the  Plaintiff  has  frequently  requested  him  to  enforce 
payment  of  the  arrears,  but  he  has  neglected  or  declined 
to  take  any  steps  for  that  purpose;  that  he  has  acted 
in  the  trusts  of  the  articles  of  agreement,  but  now  declines 
frirther  to  act  as  trustee ;  and  that  he  alleges  that  some 
other  person  ought  to  be  appointed  a  trustee  of  the  deed. 
There  is  no  charge  that  the  Plaintiff  has  ever  offered  the 
trustee  an  indemnity  in  the  event  of  his  suing  upon  the 
covenant ;  and  it  may  well  be,  that  he  declines  to  sue,  lest 
he  should  be  directed  to  pay  the  costs  of  the  action. 
Consequently,  there  is  nothing  which  in  any  degree  im- 
plicates the  trustee  in  any  concurrence  with  the  husband 
to  avoid  payment  of  the  annuity. 


Further  than  that,  even  if  an  action  were  brought  in  the 
name  of  the  trustee,  it  would  be,  as  it  seems  to  me,  extremely 
questionable  whether  the  Plaintiff  could  possibly  succeed 
upon  an  instrument  of  this  description. 


The  moving  cause  of  the  covenant  on  the  part  of  the 
husband  for  payment  of  the  annuity  is  expressed  in  the 
instrument  to  be  the  subsequent  agreement  on  the  part  of 
the  wife ;  and  then,  after  a  stipulation  on  the  part  of  the 
husband  at  all  times  during  the  separation  to  permit  their 
daughter,  whom  I  must  take  to  have  been  an  infant  at 
the  date  of  the  agreement,  to  reside  with  her  mother,  and 
to  permit  the  Plaintiff  to  have  the  care,  control,  manage- 
ment, education,  residence,  and  support  of  the  daughter, 
the  wife  promises  and  agrees,  that  so  long  as  the  annuity 
shall  be  duly  paid,  and  so  long  as  the  husband,  in  pursuance 
of  his  frirther  agreement,  shall  permit  the  daughter  to 
reside  with  her,  she,  the  wife,  will  maintain,  provide  for, 
educate,  and  bring  up  the  daughter,  without  making  any 
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demand  or  request  of  ike  husband  far  any  fmther  allow-        ^^^ 

anoe  far  ihe  danghtei's  maintenance  or  education.    It  is     Wjojwsco 

true,  that  is  a  mixed  c(»sideration,  because  it  is  to  extend     WAutosnv 

during  the  life  of  the  wife,  which  of  course  might  last 

beyond  the  infancy  of  the  daughter;  but  it  is  to  be  in  fixce 

also  during  the  infiincy  of  the  daughter;  and  during  that 

period  the  whole  or  the  main  condd^ation  for  the  contract 

is  this  taking  of  the  daughter  by  her  mother  to  reside  with 

her,  removing  her  from  her  fether,  and  having  the  sole 

and  exclusive  superintendence^  management,  and  education 

of  her;  and  a  contract  of  that  description  has  been  held, 

in    Vansitiart  v.   VansiUart  and  in  the  previous  case  of 

JTope  V.  Hope(a)y  to  be  void,  as  being  contrary  to  the 

policy  of  the  law. 

It  was  argued,  that,  the  daughter  having  been  maintained 
by  her  mother  until  she  attained  her  majority,  that  part  of 
the  contract  has  been  performed;  and  that,  she  being  now  no 
longer  an  infent,  there  is  nothing  contrary  to  the  policy  of 
the  law  in  the  Plaintifi's  agreement  to  support  her.  But 
I  apprehend  the  Court  cannot  so  split  the  consideration  of 
an  agreement  as  to  hold,  that,  where,  in  consideration  of 
two  acts,  one  of  which  is  lawful  and  the  other  unlawftd, 
an  annuity  (for  instance)  is  agreed  to  be  paid,  the 
unlawAil  act  ceasing  by  subsequent  events  to  be  required, 
the  agreement  can  in  whole  or  in  part  be  enforced. 

For  these  reasons,  it  appears  to  me,  that,  if  the  trustee 
were  to  sue  at  law,  it  is  extremely  improbable  that  he 
would  succeed  upon  an  instrument  of  this  description. 

I  have  reason  to  believe,  that  the  Plaintiff  would  meet 
with  no  difficulty  in  applying  at  law,  should  she  be  so 
advised,  for  leave  to  sue  in  the  name  of  her  trustee.    But 

(a)  22  Beav.  351 ;  ^.C,  on  appeal,  3  Jur.  N.  S.  454. 
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whether  that  be  so  or  not,  it  seems  to  me  that  the  bill  must 
fail  so  far  as  regards  every  portion  of  relief  specifically 
prayed ;  and  inasmuch  as  the  prayer  for  general  relief  is 
unsupported  by  any  allegation  which  would  authorise  my 
interference,  the  right  course  is  to  allow  the  demurrer. 


Mr.  Bristowe. — ^The  Court  will  remember  the  allegation 
that  the  Plaintiff  has  supported  her  daughter  ever  since 
the  execution  of  the  agreement,  and,  as  in  VamiUart  t. 
Vanaittarty  will  not  burthen  her  with  costs. 


The  Vicb-Chancellob. — ^My  reason  for  adopting  that 
course  in  Vansittart  v.  VanaiUart  was,  that  I  found  there 
an  agreement  by  which  the  wife  stipulated  to  abandon  a 
suit  for  a  divorce,  and  she  did  so  in  fact.  In  this  case  I 
find  no  circumstance  of  that  description;  and  it  seems  to 
me,  that,  by  adopting  a  similar  course  with  regard  to  costs, 
I  should  only  be  holding  out  an  inducement  to  Defendants 
generally  to  bills  of  this  description  to  go  into  evidence, 
instead  of  stopping  suits  upon  demurrer;  and  that  in  the 
long  run  would  not  be  beneficial  to  parties  instituting  such 
suits.     I  ought  to  allow  the  demurrer,  with  costs. 


1859. 
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VicL  c  98— 


THE  ATTORNEY-GENERAL  v.  THE  LONDON 
AND  NORTH  WESTERN  RAH^WAY  COM- 
PANY. 

IHE  Act  passed  in  the  first  and  second  year  of  the 
Queen,  to  provide  for  the  conveyance  of  the  mails  by 

Companiet. 

Upon  forfeiture  of  a  bond  to  the  Crown  for  conveyance  of  the  mails  by  a  railway  company,  a 
plea  that  the  company  was  prevented  from  performing  their  obligation  by  the  neglect  or  default 
of  a  servant  of  the  Poet-office  would  be  a  good  defence  at  law. 

And  accordingly,  under  the  ISth  section  of  the  Act  1  &  2  Vict  c  98,  a  railway  company 
was  ordered  to  execute  a  bond  without  any  proviso  protecting  them  against  such  an  event. 

Form  of  bond  to  be  given  by  railway  companies  under  that  section. 
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railways  (a),  empowers  the  Postmaster  General,  by  notice        1359. 

in  writing  nnder  his  hand,   delivered  to   any   Railway  thrAttornet 

Company,  "  to  require  that  the  mails  or  post  letter  bags       ^^^^^ 

shall,  from  and  after  the  day  to  be  named  in  any  such  notice    The  Lonton 
XI    .  1  ^  •  t       1  n  1       1  1.  ^^^  North 

(bemg  not  J^ss  than  twenty-eight  days  irom  the  deliveiy      Wbotkbh 

thereof),  be  conveyed  and  forwarded  by  such  company  on  ^Z^  ^* 
their  railway,  either  by  the  ordinary  trains  of  carriages  or  ^a««««'- 
by  special  trains,  as  need  may  be,  at  such  hours  or  times 
in  the  day  or  night  as  the  Postmaster  General  shall  direct, 
together  with  the  guards  appointed  and  employed  by  the 
Postmaster  Greneral  in  charge  thereof,  and  any  other 
officers  of  the  Post  Office :" — And  it  enacts,  thatr—"  there- 
upon the  company  shall,  from  and  after  the  day  to 
be  named  in  such  notice,  at  their  own  costs,  provide  suffi- 
cient carriages  and  engines  on  such  railways  for  the  con- 
veyance of  such  mails  and  post  letter  bags  to  the  satisfac- 
tion of  the  Postmaster  General ;  and  shall  receive,  take  up, 
carry,  and  convey  by  such  ordinary  or  special  trains  of 
carriages  or  otherwise,  as  need  may>  be,  all  such  mails  or 
post  letter  bags  as  shall  for  that  purpose  be  tendered  to 
them  or  any  of  their  officers,  servants,  or  agents,  by  any 
officer  of  the  Post  Office ;  and  also  shall  receive,  take  up, 
carry,  and  convey  in  and  upon  the  carriages  carrying  such 
mails  or  post  letter  bags,  the  guards  in  charge  thereof,  and 
any  other  officers  of  the  Post  Office ;  and  shall  receive,  take 
up,  deliver,  and  leave  such  mails  or  post  letter  bags,  guards, 
and  officers,  at  such  places  in  the  line  of  such  railway,  on 
such  days,  at  such  hours  or  times  in  the  day  or  night,  and 
subject  to  all  such  reasonable  regulations  and  restrictions 
as  to  speed  of  travelling,  places,  times,  and  duration  of 
stoppages  and  times  of  arrival,  as  the  Postmaster  General 
shall  in  that  behalf  from  time  to  time  order  or  direct." 

By  the   13th  section,  the  Postmaster  General  is  em- 
(a)  1  &  2  Vict.  c.  98. 


30 


CASES  IN  CHANCERY. 


General 

V. 

The  London 

AND  North 

Western 

Railway  Co. 

StatemenL 


1859.  powered  "  to  require  any  railway  company  to  give  security 
TheAttornkt  by  bond  to  the  Crown,  conditioned  to  be  void  if  such 
company  shall  from  time  to  time  carry  or  convey,  or  cause 
to  be  carried  or  conveyed,  all  such  mails  or  post  letter 
bags,  mail  guards,  and  other  officers  of  theJPost  Office, 
mail  coaches,  carts,  and  carriages,  in  manner  thereinbefore 
mentioned,  when  thereunto  required  by  the  Postmaster 
General  or  any  officer  of  the  Post  Office  duly  authorised 
for  that  purpose ;  and  shall  receive,  take  up,  deliver,  and 
leave  all  such  mails  or  post  letter  bags,  guards,  and  officers, 
mail  coaches,  carts,  and  carriages,  at  such  places,  at  such 
times,  on  such  days,  and  subject  to  such  regulations  and 
restrictions  as  to  speed  of  travelling,  places,  times,  and 
duration  of  stoppages,  as  therereinbefore  mentioned ;  and 
shall  obey,  obsen-e,  and  perform  all  such  regulations 
respecting  the  same  as  the  Postmaster  General  shall  rea- 
sonably make ;  and  shall  well  and  truly  do  and  perform, 
and  cause  to  be  done  and  performed,  all  such  other  acts, 
matters,  and  things  as  by  the  Act  are  required  or  directed 
to  be  done  or  performed  by  or  on  the  part  or  behalf  of 
such  company,  their  officers,  servants,  and  agents  " :  And  it 
enacts,  ^^  that  every  such  bond  shall  be  taken  in  such  sum 
and  in  such  form  as  the  Postmaster  General  shall  think 
proper.'* 


On  the  20th  of  June,  1856,  the  Postmaster  General 
gave  notice  to  the  Defendants,  that,  in  pursuance  of  the 
powers  vested  in  him  by  the  Act,  he  required  and  directed 
that  the  mails  and  ^ ost  letter  bags  should,  from  and  after 
the  Slst  of  July  then  next,  be  conveyed  and  forwarded  by 
the  Defendants  on  their  railway,  either  by  the  ordinary 
trains  or  by  special  trains,  as  need  might  be,  between 
London  and  the  several  places  named  in  the  notice ;  and 
required  the  Defendants  to  provide  a  sufficient  number  of 
Post  Office  carriages  for  sorting  letters,  for  the  purpose  of 


Staie9n€9U. 
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forwarding  thereby  the  despatches  to  be  sent  by  the  trains,         1869. 
which  would  daily  leave  the  several  stations  therein  men-  THsATroiumT 
tioned  at  certain  hoars  therein  mentioned.     And  he  did      G=^J»^ 
thereby  direct  the  Defendants  to  receive,  take  up,  carry,    '^*  ^ndon 
and  convey,  in  and  upon  the  several  and  respective  car-      Western 
riages  aforesaid,  all  such  mails  and  post  letter  bags  as 
should  for  that  purpose  be  tendered  to  the  Defendants,  or 
any  of  their  officers,  servants,  or  agents,  by  any  officer  of 
the  Post  Office ;  and  to  take  up,  deliver,  and  leave  such 
mails  or  post  letter  bags  at  the  several  respective  places  or 
stations  mentioned  in  the  time  bills  thereunto  annexed. 

On  the  13th  of  February,  1857,  the  Postmaster  General 
served  the  Defendants  with  a  notice,  purporting  to  be 
under  the  13th  section  of  the  Act,  requiring  them  to  give 
security  by  bond  to  the  Crown  in  the  sum  of  £5000. 

The  bond,  as  proposed  by  the  Postmaster  General,  after 
reciting  the  Act  1  &  2  Vict,  and  certain  other  Acts  of 
Parliament,  and  the  notice  of  the  20th  of  June,  1856,  and 
that  the  Postmaster  General  had  required  the  Defendants 
to  give  security  by  bond,  contained  a  condition  in  the 
words  which  follow,  with  the  exception  of  the  clauses 
printed  in  italics : — 

"  That,  if  the  above-bounden  London  and  North-Westem 
Railway  Company  and  their  successors  do  and  shall  fix>m 
time  to  time,  untQ  the  same  shaU  be  altered  or  annulled  by 
notice  in  writing  from  the  Postmaster  General  for  the  time 
being,  unless  hindered  or  prevented  by  the  neglect  or  default  of 
thePostmaster  General  for  the  time  beings  or  of  any  officer  or 
servant  of  the  Post  Office j  in  all  things  perform  the  several 
services,  and  comply  with  and  observe  the  several  requisi- 
tions in  the  said  first  hereinbefore  recited  notice  in  writing 
contained,  so  far  as  Hie  same  may  lawfully  be  required  and 
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1869.  are  in  accordance  with  the  provisions  of  the  said  recited  Acts 
TheAttornet  respectively;  and  also  do  and  shall;  unless  hindered  or 
prevented  as  aforesaid^  in  all  respects  perform  the  several 
services  and.  comply  with  and  observe  the  several  requisi- 
tions lawfully  made  in  accordance  with  the  provisions  of  the 
said  recited  Acts  respectively j  to  be  contained  in  any  other 
notice  or  notices  to  be  at  any  time  or  times  hereafter 
delivered  to  or  served  on  the  said  railway  company  by  or 
on  behalf  of  the  Postmaster  General  for  the  time  being,  in 
respect  of  the  conveyance  of  mails  and  post  letter  bags 
and  oflBcers  of  the  Post  OflBce  by  any  of  the  railways  or 
branches  thereof  respectively  now  belonging  to  or  vested  in 
them,  or  which  shall  or  may  at  any  time  hereafter  belong 
to  or  be  vested  in  them  in  pursuance  of  the  powers  for 
such  purpose  vested  in  the  Postmaster  General  by  the 
said  recited  Acts  or  either  of  them,  until  the  same  requisi- 
tions shall  be  respectively  altered  or  annulled  by  notice  in 
writing  from  the  Postmaster  General  for  the  time  being, 
and  do  and  shall,  unless  hindered  or  prevented  as  aforesaid^ 
obey,  observe,  and  perform  all  such  regulations  respecting 
the  same  premises  as  the  Postmaster  General  for  the  time 
being  shaU  reasonably  make,  and  well  and  truly  do  and 
perform  or  cause  to  be  done  and  performed  all  such  other 
acts,  matters,  and  things  respecting  the  same  premises  as 
by  the  said  recited  Acts  or  either  of  them  are  required  or 
directed  to  be  done  or  performed  by  or  on  the  part  or 
behalf  of  the  sidd  railway  company,  their  officers,  servants, 
and  agents,  then  and  in  such  case  the  above-written  bond 
or  obligation  shall  be  void  and  of  none  effect,  or  else  shall 
remain  in  full  force  and  virtue." 


The  Defendants  objected  to  execute  a  bond  in  the  form 
proposed  by  the  Postmaster  General,  insisting  that  the 
condition  ought  to  contain  clauses  for  their  protection,  to 
the  effect  of  those  printed  above  in  italics.     But  with  such 


CASES  IN  CHANCERY.  33 

additional    clauses,    inserted  as   above,    they  oflkred  to        ^^^^ 
execute  the  bond.  TnEATi^>K.NKY 

GB2SKRAL 

V. 

Under  these  dbncumstances,  and  with  a  view  to  deter-   T"  Lojcdos 
mine  the  fonn  of  the  bond  to  be  given  in   iuture  bj      WsaTBiui 

Bailway  Companies  generally  under  the  13th  section  of        

the  Act,  an  information  and  bill  was  now  filed  by  the 
Attomey-Greneral  at  the  relation  of  the  Postmaster 
Greneral  as  Informant,  and  by  the  Postmaster  General 
as  Plaintiff  against  the  company  as  DefSsndants,  praying 
that  the  Defendants  might  be  decreed  to  give  security 
to  the  Crown  by  bond,  conditioned  to  be  void  in  the  terms 
proposed  by  the  Postmaster  General ;  and  that  it  might  be 
declared  that  every  bond  to  be  taken  under  the  Act  1  &  2 
Vict.  c.  98,  s.  13,  should  be  taken  in  such  sum  and  in 
such  form  as  the  Postmaster  General  should  think  proper. 

When  the  cause  came  on  to  be  heard,  the  2nd  clause 
proposed  by  the  Defendants,  which  related  to  existing 
notices,  was  abandoned  by  the  Defendants'  counsel,  and 
the  4th,  which  related  to  future  notices,  was  consented  to 
on  behalf  of  the  Crown, 

The  question  was  thus  limited  to  the  first,  third,  and  fifth 
of  the  clauses  in  italics ;  and  in  lieu  of  these,  the  Defend- 
ants by  their  counsel  offered,  upon  the  suggestion  of  the 
Court,  to  substitute  provisoes  to  this  effect,  ^^  unless  the 
company  shall  prove  that  they  were  hindered  or  prevented 
by  the  neglect  or  default  of  the  Postmaster  General,  or  of 
any  officer  or  servant  of  the  Post  Office,"  so  as  to  throw 
the  onus  of  proof  upon  the  company. 


The  Solicitor-General  and  Mr.  Keene^  for  the  Crown —      Argument, 
objected   to   the   insertion   of  any  clause  to  the  effect  of 
those  now  in  question  : — 

VOL.  I.  D 
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1859.  Admitting  that,  in  the  event  of  the  Defendants  beinf» 

TheAttornet  hindered  or  prevented  in  the  manner  contemplated  by  the 

ENERAL      Defendants,  the  condition  of  the  bond  would  be  broken, 

The  London    ^Yie  fact  of  their  having  been  so  hindered  or  prevented 
AND  North  "  ^    •  ^ 

Western      would  be  a  good  defence  to  an  action.     It  is  an  error  to 

*   suppose  that  such  a  defence  could  not  be  pleaded  without 

Argument,      ^^^q  insertion  of  the  words  in  question. 

The  Vice-Chancellor. — ^They  say  they  ought  not  to 
be  driven  to  resort  to  an  equitable  plea,  but  should  have 
a  complete  defence  at  law. 

The  Solicitor-General — ^But  this  would  be  a  complete 
defence  at  law.  It  is  Idd  down  in  Comyn^  that  the.  per- 
formance of  a  condition  is  excused  by  the  obstruction 
of  the  obligee,  as  if  a  condition  be  to  build  a  house,  and 
the  obligee  or  another,  by  his  order,  hinders  the  obligor 
from  coming  on  the  land,  or  says  that  it  shall  not  be  built, 
or  interrupts  the  performance.  "  So,  if  there  be  a  recog- 
nisance to  the  king  for  appearance,  and  the  party  is  impri- 
soned by  A.  and  B.,  who  act  by  lawful  authority  of  the 
king  (a)"  all  these  are  proper  defences  to  an  action. 

Besides,  the  proposed  addition  would  not  only  be  useless 
but  injurious,  since  the  obstruction  might  be  caused  by  a 
servant  of  the  Post  Office,  for  whose  conduct  the  Post- 
master General  ought  not  to  be  made  responsible. 

If  the  words  are  omitted,  it  will  still  be  open  to  the 
Defendants  to  show  obstruction  occasioned  by  an  officer 
or  servant  of  the  Post  Office,  and  for  which  the  Postmaster 
General  is  answerable ;  and  that  is  all  they  are  entitled  to. 

Mr.  Roltj  Q.  C,  and  Mr.  Speedy  for  the  Defendants, 
(a)  Comyn's  Digest,  "  Condition,"  (L.  6). 
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00 


sabmitted  that  some  daases  to  the  effect  of  those  in  qties-        l^*''^- 
tion  should  be  inserted.  ThrAttcrnet 


If  such  clauses  are  omitted^  an  action  maj  be  brought 
upon  the  bond,  under  circumstances  which  would  make  an 
action  unjust  and  unreasonable.  For  instance,  if  the  Post- 
master General,  or  any  officer  or  servant  of  the  Post  Office, 
should  delay  the  delivery  of  the  mail  bags  at  any  of  the 
places  specified  by  the  Postmaster  Grenend  at  the  times 
fixed  by  him  for  that  purpose,  and  should  thus  prevent  the 
trains  &om  starting  at  the  time  appointed  by  the  notice,  the 
Defendants  would  still  be  bound  to  deliver  the  letter  bags  at 
the  places  and  times  mentioned  by  the  orders  of  the  Post- 
master General,  or,  failing  to  do  so,  they  would  be  liable 
to  an  action  upon  the  bond ;  and,  the  bond  being  given  to 
the  Crown,  it  would  be  no  defence  to  an  action  by  the 
Crown,  that  the  Defendants  had  been  prevented  from  per-^ 
forming  their  obligation  by  the  acts  of  the  Postmaster 
Grenend  or  his  servants,  all  of  whom  are  strangers  to  the 
bond.  In  bonds,  absolute  and  unqualified  covenants  are 
binding  on  the  party  who  chooses  to  enter  into  them;  and 
it  is  his  own  folly  if  he  enters  into  a  contract,  in  an  absolute 
and  unqualified  manner,  to  do  an  act  which  he  may  by 
possibility  be  prevented  firom  doing.  The  answer  would 
be,  that,  if  the  Defendants  had  desired  to  protect  themselves 
against  the  consequences  of  an  obstruction  of  this  nature, 
they  should  have  expressly  provided  for  it  by  the  bond : 
Sjoerds  v.  Lu8combe{a)y  Barker  v.  Hodgson  {b),  Hills  v. 
Sughrue  (c).  If  the  impossibility  of  performance  has  been 
occasioned  by  the  act  of  a  stranger,  it  constitutes  no 
defence  to  an  action  on  the  bond:  Marquis  of  Bute  v. 
Thompson  {d),  Addison  on  Contracts,  1123,  1124. 


Genkral 
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(a)  16  Eart;'201.     (&)  3  Man.  &  Sel.  267.      (c)  16  Me^.  &  W.  261. 
(J)  18  Mee.  &  W.  487. 

D  2 


36  CASES  IN  CHANCERY. 

1859.  The  ViCB-CHANCELiiOR* — ^The  Solicitor-General  denies 

TheAtpornky  that  the  Postmaster  General  is  for  this  purpose  a  stranger 

General  ^  ^j^^  bond.  According  to  the  case  cited  from  Comyn, 
The  Ia)ni>ow    imprisonment  by  persons  acting  by  lawful  authority  of  the 

Western      Crown,  is  a  good  defence  to  a  recognisance. 

Railway  Co. 

ArgwnenL  -^^^  Speed. — ^But  the  Postmastcr  Greneral  or  his  servants 

may  act  unlawfully.  It  would  be  their  duty  to  deliver  the 
letter  bags  at  stated  times;  and  if  they  failed  to  do  so^  their 
failure  would  be  no  answer  to  an  action  on  the  bond.  The 
reply  would  be,  that  their  failure  was  contrary  to  their 
duty^  and  the  Defendants  should  have  stipulated  by  the 
bond  that  they  would  not  be  responsible  for  its  conse- 
quences. 

Besides,  the  proposed  bond  is  not  confined  to  the  due 
performance  of  the  services  required  by  the  notice  already 
given  by  the  Postmaster  General,  but  extends  to  those  he 
may  require  by  any  fiiture  notice ;  and,  although  it  is  such 
services  as  he  may  "  lawfully  require,"  yet  they  may  be 
still  more  stringent  than  the  present,  tod  such  as  the  Post- 
master General  may  have  it  in  his  power  to  prevent  the 
Defendants  from  performing;  and  it  is  unreasonable  to 
require  the  Defendants  to  enter  into  a  bond  in  so  large  a 
penalty,  to  perform  services  of  which  they  have  no  know- 
ledge whatever,  unless  the  obligation  be  qualified  by  clauses 
to  the  effect  of  those  proposed  on  their  behalf. 

The  Vice-chancellor  limited  the  reply  to  the  aigu- 
ments  of  the  Defendants  as  to  future  notices. 

The  SoUeitor^General. — ^The  Postmaster  General  is  the 
servant  of  the  Crown.  [The  Vice-chancellor. — He  is 
the  servant  of  the  Crown  ad  hoc]  If,  acting  within  his 
authority,  he  obstructs  the  Defendants,  that  is  virtually  an 
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obstruction  by  the  Queen,  th&  obligee  of  the  bond|  and        ^^9* 

would  be  a  defence  to  an  action.    If  he  exceeds  his  autho-  THBAnoRMBr 
rity,  the  Queen  ought  not  to  be  made  to  answer  for  his        ^^^^^ 

illegal  acts,  any  more  than  a  subject  would  be.  "^^  u>niKuf 

WnmRX 
Railway  Co. 


Vice-Chanc£llob  Sib  W.  Paoe  Wood  : — 

I  observe,  the  condition,  that  the  Postmaster  General  JmdgmmL 
must  ^tender''  the  n\ails  before  the  company  come  under 
any  obligation  to  carry  them,  is  imposed, — and  veiy  reason- 
ably so, — ^not  merely  by  the  notice  which  has  been  already 
given  to  the  Defendants,  but  by  the  Act  of  Parliament 
itself,  and  is,  therefore,  one  from  which  the  Postmaster 
General  cannot  relieve  himself  by  any  future  notice* 

So  fiir  as  regards  the  notice  already  given,  it  merely 
requires  the  Defendants  to  provide  certain  carriages,  and 
do  certain  other  acts  with  which  the  Postmaster  Greneral 
can  have  nothing  to  do,  and  then  ^^  to  receive,  take  up, 
carry,  and  convey,  in  and  upon  the  several  carriages  aforesaid, 
aU  such  tnaiU  and  post  letter  bags  a8  shall  for  that  purpose 
be  tendered  to ''  them.  The  company  are  only  to  take  what 
is  tendered;  and  if  there  should  be  any  default  in  ten- 
dering the  mails  and  letter  bags,  they  are  free  fix>m  all 
obligation. 

And  as  regards  future  notices,  whether  a  like  proviso  is 
expressed  in  them  or  not,  the  obligation  the  company  will 
be  under  is  similarly  modified  by  the  Act  itself;  for,  by 
the  1st  section  of  the  Act,  by  which  the  Postmaster 
General  is  empowered  to  give  his  notice,  what  the  company 
is  to  convey  are  '^  all  such  mails  or  post  letter  bags  as  shall 
for  that  purpose  be  tendered  to  theniy  or  any  of  their 
officers,  servants,  or  agents,  by  any  officer  of  the  Post 
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1859.        Office  "  (a) ;  so  that  the  Defendants  can  never  be  reqmred 
ThkAttorney  by  any  fiiture  notice  to  convey  anything  that  is  not  so 
t,.  tendered. 

The  London 

AND  North 

Western 

Railway  Co. 


Judgment. 


It  was  said,  the  Postmaster  General,  by  his  notice,  may 
fix  certain  hours  for  the  mails  to  start,  and  yet  the  trains 
may  be  kept  waiting  for  the  letter  bags.  But  the  form  of 
the  notice  to  be  given  by  the  Postmaster  General  is  pre- 
scribed by  the  Act  (ft),  and  all  that  he  can  do  by  his  notice 
is,  to  require  the  company  to  convey  the  letter  bags,  either 
by  the  ordinary  trains  or  special  trains,  at  such  hours  as 
he  shall  direct.  If  he  requires  the  company  to  convey 
them  by  the  two  o'clock  train,  and  his  servants  do  not 
tender  them  till  three  o'clock,  the  company  are  no  longer 
under  any  obligation  to  convey  them,  the  company  being 
required  to  convey  by  the  two  o'clock  train  such  mails  and 
letter  bags  only  as  shall  be  then  and  there  tendered. 


[The  Defendants'  counsel  here  reminded  the  Court  that 
the  1st  section  of  the  Act,  after  describing  the  notice 
which  the  Postmaster  General  is  empowered  to  give,  and 
enacting  that  the  Company  shall  convey  such  mails  as  shall 
for  that  purpose  be  tendered  to  them,  goes  on  to  enact,  that 
the  Company  "  shall  receive,  take  up,  deliver,  and  leave 
such  mails  or  post  letter  bags,  at  such  places  on  the  line  of 
railway,  at  such  hours,  and  subject  to  all  such  reasonable 
regulations  and  restrictions  as  to  times  of  arrival"  and 
other  particulars  there  mentioned  "  as  the  Postmaster 
General  shall  in  that  behalf  from  time  to  time  order  and 
dii'ect."  From  which  they  argued,  that  the  Postmaster 
General,  notwithstanding  he  had  fixed,  by  his  notice,  on 
certain  trains  and  times  for  starting,  would  be  at  liberty  to 
make  an  order  directing  that  the  trains  should  not  start 
until  the  mails  and  letter  bags  were  tendered.] 

(a)  See  also  sect.  II.  (h)  Sect.  1. 
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The  Vicb-Chancellor. — 1  find  no  such  right  insisted        1869^ 
upon  by  the  Postmaster  General  in  his  present  notice,  nor  ThkAttoiuiky 
could  it  be  so  in  any  future  notice,  or  in  any  order  or  c,. 

direction  under  the  Act,  the  true  construction  of  the  clause    ^"^^  north 
beiuff  plainly  this,  that  all  orders  and  directions  to  beeiven      Western 

?    -^  r^  .         1         ,        *  1  Railway  Co, 

by  the  Postmaster  General  under  the  Act  are  to  be  reason-         

able  orders  and  directions.     He  is  not  by  his  notice  to  fix  '^"**^ 

upon  a  train  starting  at  one  particular  hour — two  o'clock, 
for  instance — ^and  then  to  be  at  liberty  to  make  an  order 
that  the  Company  are  to  wait  till  three  o'clock  for  the  mail 
bags  on  any  day  that  he  may  choose  to  name. 

And  in  like  manner,  as  regards  the  power  of  the  Post- 
master General  under  the  same  clause  to  make  orders  as  to 
the  time  of  delivery  of  the  mail  bags  at  their  destination, 
all  such  orders  and  directions  must  be  reasonable.  And 
if,  having  fixed  by  his  notice  on  a  train  starting  from 
London  at  two  o'clock  for  the  conveyance  of  the  mails  to 
Edinburgh,  he  should  order  the  Defendants  to  deliver  the 
letter  bags  at  Edinburgh  at  five  o'clock,  it  might  safely  be 
left  to  a  Court  of  law  to  determine  whether  the  order  was 
such  an  order  or  direction  as  is  contemplated  by  the  Act. 

From  this  view  of  the  construction  of  the  Act,  it  follows 
that  the  particular  obstruction  the  Defendants  apprehend 
they  may  meet  with  by  reason  of  the  neglect  or  default  of 
the  Postmaster  General  or  his  servants,  even  if  it  actually 
occurred,  and  prevented  the  conveyance  of  the  mails  by  the 
Defendants,  would  not  operate  as  a  breach  of  the  condition 
of  the  bond. 

And  as  regards  other  obstructions  which  may  arise  by 
reason  of  any  neglect  or  de&ult  on  the  part  of  the  Post- 
master General,  it  appears  to  me  that  none  can  reasonably 
be  suggested  except  such  as  would  be  caused  by  the  Post- 
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1859,  master  General  while  acting  simpUciter  in  the  performance 
TheAttornet  of  his  duty  as  an  o£Scer  of  the  Crown.    An  obstruction  of 

ENjsRAL  ^Yi2±  nature,  according  to  the  case  in  Comyn{a\  would  be  a 
The  Ix>ndon    qq^^  defence  at  law  to  an  action  on  the  bond,  the  Crown 

AND  North      ^  ^  ^ 

Western      being  bound  by  any  neirlect  or  default  on  the  part  of  its 

Railway  Co.       ^   ^   .      .  ^^     ^  r  v    j   ^ 

omcer  m  the  performance  oi  his  duty. 

Judgment, 

The  clause,  therefore,  which  the  Defendants  seek  to  insert 
in  the  proposed  bond  is  not  required  in  order  to  giye  them 
adequate  protection  at  law.  And  that  being  so,  it  appears 
to  me,  that  it  ought  not  to  be  inserted,  since  its  insertion 
would  giye  rise  to  the  discussion  of  many  questions  of  much 
nicety — ^whether,  for  instance,  some  alleged  obstruction  had 
not  been  caused  by  collusion  between  the  seryants  of  the 
railway  company  and  those  of  the  Post  Office,  which  might 
happen  without  the  Postmaster  General  haying  any  power 
to  preyent  it — and  would  only  senre  to  introduce  needless 
doubt  and  uncertainty. 

The  result  is,  that  the  clauses  which  haye  been  discussed 
in  the  argument  will  be  rejected.  The  words  of  qualifica- 
tion contained  in  the  4th  clause  proposed  on  the  part  of 
the  Defendants,  will  be  inserted,  but  in  other  respects  the 
bond  will  be  as  proposed  by  the  Crown ;  and  the  Defend- 
ants will  be  ordered  to  execute  the  bond  accordingly. 

(a)  Comyn's  Digest,  "  Condition,"  (L,  6). 
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1859. 

WYCHERLEY  v.  BARNARD.  ^.^ 

Upon  the  3rd  of  August,  1858,  the  Plaintiff  obtained  a  /eu  ^862 
summons  to  vaiy  a  certificate  of  the  Chief  Clerk,  which  '''^j^jl^* 
had  been  filed  in  this  cause  on  the  28th  of  July.  Ammiom  to 

vary  qfttr  Ap- 


The  cause  now  coming  on  for  further  consideration,  the  . 

^  A  snminoiiB  to 

Plaintiff  claimed  to  be  heard  upon  the  summons.  rary  a  certifl- 

cate  which  has 
— — ^  heen  signed 

and  adopted  by 

Mr.  WiUcockj  Q.C.,  and  Mr.  H.  Stevens^  for  the  De-  the  Judge  in 
fendant,  objected  in  limine,  that,  having  regard  to  the  dates,  obtainl^thin 
the  certificate  had  become  absolute.    The  summons,  not  2f*lf  ^j^t^^ 
hayin£r  been  obtained  until  the  3rd  ofAumist,  was  not  return-  certificate  has 

.  been  filed, 

able  before  the  6th,  t.tf.,  more  than  *^  eight  clear  days  after  although  not 
the  filing  of  the  certificate  f  and,  by  the  51st  Order  of  iSSSSTthL 
the  16th  of  October,  1852,  the  time  within  which  an  5w*«!,issnffl- 

'  '  ^  dent|  under  the 

application  may  be  made  by  summons  to  vary  a  certificate  5ist  Order  of 
or  report  is  limited  to  eight  dear  days  after  the  filing  of  i852,  to  arrest 
the  certificate.     They  cited  Howell  v.  Kightley(a)j  and  re-  Sid^pr^tUs 
lied  on  the  difference  between  the  wording  of  the  49th  and  ^?  *b«>i»te, 

^  until  the  sum- 

5l8t  Orders  of  the  16th  of  October,  1852,  upon  which  point 
their  arugment  is  su£Sciently  noticed  in  the  judgment. 

Mr.  Jamesy  Q.  C,  as  amicus  curiae,  referred  to  Osborne 
V.  Foreman{b). 

Mr.  RoUy  Q.  C,  and  Mr.  De  L.  Giffardj  for  the  Defend- 
ant, were  not  called  on. 


disposed  ofl 


Vicb-Chancbllob  Sir  W.  Page  Wood: — 

There  is  certainly  a  difference  in  the  wording  of  the      Jud^metu. 
49th  Order,  which  regulates  the  steps  to  be  taken  to  arrest 

(a)  2  Jut.  N.  S.  466.  (6)  Id.  361. 
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the  Chief  Clerk's  certificate  before  it  has  been  signed 
and  adopted  by  the  Judge,  and  that  of  the  51st  Order, 
which  points  out  the  course  to  be  taken  for  a  similar  pur- 
pose after  it  has  been  so  signed  and  adopted  by  the  Judge. 
The  49th  Order  provides,  that,  "  at  the  expiration  of 
four  clear  days  after  the  certificate  or  report  shall  have 
been  signed  by  the  Chief  Clerk,  if  no  party  has  in  the 
meantime  obtained  a  summons  to  take  the  opinion  of  the 
Judge  thereon,  the  Chief  Clerk  is  to  submit  the  certificate 
or  report  to  the  Judge  for  his  approval ;  and  the  Judge  may 
thereupon,  if  he  approve  the  same,  sign  such  certificate  or 
report  in  testimony  of  his  adoption  thereof."  Therefore, 
the  mere  obtaining  of  the  summons  is  sufiident  at  that 
stage  to  arrest  the  certificate.  Then  the  51st  Order  says : 
^^  The  time  within  which  an  application  may  be  made  by 
summons  to  discharge  or  vary  any  certificate  or  report 
which  has  been  signed  or  adopted  by  the  Judge  sitting  in 
chambers  is  to  be  eight  clear  days  after  the  filing  of  such 
certificate  or  report." 

The  wording,  no  doubt,  is  difierent  in  the  51st  Order 
from  that  of  the  49th,  but  the  meaning  must  be  the  same. 
The  application  spoken  of  in  the  51st  must  be  an  application 
for  a  summons  to  discharge  or  vary,  and  the  meaning  of  the 
Order  must  be,  that  if  such  a  summons  has  been  applied 
for  and  obtained  within  the  eight  days,  although  by  the 
practice  of  the  Court  it  is  not  returnable  within  the  eight 
days,  it  is  sufficient  to  arrest  the  certificate. 

In  this  case,  the  summons  not  having  been  obtained  until 
the  3rd  of  August,  according  to  the  practice  of  the  Court  it 
was  not  returnable  until  the  6th  of  August,  which  was 
more  than  the  eight  clear  days  allowed  by  the  Order.  But 
having  been  applied  for  and  obtained  within  the  eight  days 
it  was  suflScient  to  arrest  the  certificate ;  and  the  certificate 
cannot  acquire  its  binding  force  until  the  summons  has  been 
disposed  of. 
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1959. 

AVisoN  r,  smpsox.  Hfz!^ 

A  SPECLVL  case.— noma*  Ari^on.  br  hb  wilL  m  1839,    ,-'*•**•  V 
bequeathed  a  sum  of  £7000  to  trustees :  as  to  one  moietr,     "  oa^-^^-— 
npon  tmst  to  pav  the  interest  to  his  dangbter  Su^mnaJk  ^y;^^^  ofkia* 
for  life,  and  after  h^r  decease  opon  trust  for  her  children,  «  a  vui  ucjto 
and,  if  no  child  (which  was  the  case),  *^then  to  pay,  di^  «4  cf  Uadiva 
trUmtey  and  diride  the  said  moietx,  and  the  stocks,  &c^  on  ^|  ^^  pmoas 
which   the  same    should  be  invested,   unto  and  equally  ^^'-v^^^l^ 
between  and  amongst  his  next  of  UnJ*    And  he  then  be-  ^  Sutvt«s  of 
queathed  a  sum  of  £2000,  as  to  one  moiety,  upon  trusts  in      b^ws*  of 
the  same  words.  **ho«sehi^d 

furaimrN 

The  testator  died  in  the  same  yea^,^eaving  three  chil-  ^^^^-^ 

dren,   Susannah,   Mary  the  wife  of  the  Defendant  Satm-  *<Wtocom- 

.     .  prbe  Um  whole 

ders^  and  the  Plaintiff  Thomas.  He  left,  also^  the  Defend-  residuary  per- 
ant  Anne  Topperj  a  grandchild  by  a  daughter  who  died  ^^,^  of  the" 
before  the  date  of  the  will.    He  left  no  other  issue.  te^uurix, 

Susannahy  by  her  will,  in  1851,  after  making  certain 
pecuniary  bequests,  and  devising  all  her  real  estate  to  the 
Plaintiff  upon  trust  to  sell,  gave  and  bequeathed  ^^her 
household  ftimiture,  goods,  ready  money,  and  also  aU  debts 
and  securities  due  or  belonging  to  her''  to  the  Plaintiff, 
his  executors  and  administrators,  upon  trust  to  convert 
into  money  such  ports  thereof  as  should  not  consist  of 
money:  and  she  declared,  that  the  Plaintiff,  his  heirs, 
executors,  and  administrators,  should,  by  and  out  of  the 
moneys  to  arise  from  such  sale  of  the  said  real  estate,  and 
from  the  conversion  of  such  parts  of  the  personal  estate 
thereinbefore  bequeathed  as  should  not  consist  of  money, 
and  by  and  out  of  the  ready  money  of  which  she  should  be 
possessed  at  her  death,  pay  her  ftmeral  and  testamentary 
expenses  and  debts,  and  the  legacies  bequeathed  by  her  will 
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or  any  codicil  thereto,  and  should  divide  the  residae  of  sach 
moneys  into  three  equal  parts:  and  she  bequeathed  one 
of  such  parts  to  her  sister,  the  said  Mary  Saundersy  for  her 
separate  use ;  another  to  her  niece,  the  said  Anne  Topper ; 
and  the  third  to  the  Plaintiff:  and  she  appointed  the 
Plaintiff  her  executor. 


In  1857,  Susannah  died,  a  spinster. 

The  questions  for  the  opinion  of  the  Court  were : — 

1.  To  whom,  in  the  events  that  had  happened,  the 
moiety  of  the  £7000  and  £2000  belonged  at  the  death  of 
Susannah. 

2.  To  whom,  and  in  what  proportions,  in  the  events  that 
had  happened,  the  same  moiety,  and  the  interest  arisen 
since  the  death  of  Susannahy  now  belonged. 


Argument  Mr.  RoU,  Q.C.,  and  Mr.  Little,  for  the  Plaintiff;  Mr. 
Humphry y  for  the  Defendant  Mary  Saunders;  and  Mr. 
Robinson  for  her  husband,  contended,  that  the  term  ^^  my 
next  of  kin,'*  in  the  will  of  Thomas  Avisony  must  be  con- 
strued to  mean  the  nearest  of  kindred  in  blood  to  the  tes- 
tator at  the  time  of  his  death,  as  in  Elmsley  v.  Young  (a), 
and  Withy  v.  Mangles  (J). 

Mr.  De  Gex,  for  the  Defendant  Anne  Topper,  contended, 
that,  by  the  term  in  question,  the  testator  must  be  taken 
to  have  intended  the  persons  who  would  be  entitled  under 
the  Statutes  of  Distribution  to  his  personal  estate,  claiming 
as  ab  intestato :  Phillips  v.  Garth  (c),  Hinckley  v.  Mac- 
laren  (d),  and  Stamp  v.  Cook  (e). 


(a)  2  My.  &  K.  780. 
(6)  10  CI.  &  F.  216. 
(c)  3  Bro.  C.  C.  69. 


(d)  1  My.  &  K.  27. 
(«)  1  Cox,  236. 


Argument. 
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In  Elmsletf  v.  Ycung^  and  in  Wiihy  v.  Mtmglesy  the  ques- 
tion arose  upon  a  settlement.  Here  the  question  arises  up- 
on a  will;  and,  independently  of  the  authorities  cited  aboye, 
which  are  express,  as  to  the  construction  of  such  words 
occurring  in  a  will,  the  term  ^  next  of  kin  **  is  the  expres- 
sion in  constant  use,  not  merely  at  the  bar,  but  with  the 
Court,  to  denote  the  persons  entitled  under  the  Statutes  of 
Distribution ;  and  it  would  be  unreasonable  to  expect  of  an 
unlearned  testator  greater  accuracy  in  the  use  of  legal 
phraseology  than  was  observed  by  the  Court  itself.  Besides, 
it  is  natural  in  a  will  that  the  testator,  after  exhausting 
other  modes  of  disposing  of  his  property,  should  be  guided 
in  his  ulterior  dispositions  of  it  by  the  channels  which  those 
statates  hare  indicated. 

It  has  never  yet  been  decided,  that  the  words  in  question 
occurring  in  a  will  must  be  construed  in  the  sense  for 
which  the  Plaintiff  and  the  other  Defendants  contend. — 
In  Cooper  v.  Denison{a)y  the  words  were  "next  of  kin  of 
my  paternal  line,**  which  was  different.  On  the  other 
hand,  PhiUipB  v.  Garthy  and  Hinckley  y.  MaelarenSy  are 
express  decisions,  that  the  words  "next  of  kin,"  when 
found  in  a  will,  are  to  be  construed  in  their  ordinary 
acceptation,  as  meaning  the  persons  entitled  under  the 
statute ;  and  the  Court  will  not  hold  that  those  express 
decisions  have  been  overruled  by  the  mere  dictum  of  Lord 
CoUenhamy  in  advising  the  House  of  Lords  in  a  case  in 
which  the  words  occurred  in  an  instrument  of  a  different 
description. 

The  decision  in  Elmeley  v.  Young  was  much  discussed 
by  Lord  Campbell  in  Withy  v.  Mangles^  and  was  not  fol- 
lowed without  considerable  reluctance  (6) ;  and  the  Court 
will  not  carry  it  further. 

(a)  13  Sim.  290.  (b)  10  CI.  &  Fin.  254—256. 
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Upon  the  second  question,  Mr.  Humphrey  contended, 
that  the  bequest  in  the  will  of  Susannah  Avison^  of  all  her 
**  household  fiimiture,  goodsy  &c.,"  passed  all  her  residuary- 
personal  estate :  Kendall  v.  Kendall  (a),  Legge  v.  AsgillQ)) ; 
and  included,  therefore,  the  share  which  she  took  in 
the  moiety  in  question'  under  her  father's  will  as  one  of 
his  next  of  kin.  Besides,  the  word  "  debts  "  would  have  been 
suiBcient  for  this  purpose :  Bainbridge  v.  Bainbridge{c). 

Mr.  Robinson  qontended,  that  Susannah  died  intestate 
as  to  this  share,  citing  Crichton  v.  Symes  (d). 

A  reply  was  not  heard. 


Judgment,       VlCB-CHANCELLOR  SiR  W.  PaGE  WoOD  : — 

It  appears  to  me  that  this  case  is  concluded  by  authority- 

As  regards  the  first  point,  which  arose  under  the  will  of 
Thomas  Avison^  it  was  decided  by  the  House  of  Lords  in 
Withy  V.  Mangles  (e\  that  where  there  is  a  limitation 
of  personalty  by  deed  to  "  the  next  of  kin  '*  of  a  person 
named,  the  persons  to  take  are  those  who  are  nearest  of 
kindred  in  blood  to  the  propositus,  as  distinguished  fix)m 
those  who  would  be  entitled  under  the  Statutes  of  Distri- 
bution to  his  personal  estate  and  effects  in  the  event  of 
his  dying  intestate. 

It  is  impossible,  after  reading  that  case,  and  especially  after 
the  elucidation  which  the  question  received  from  the  then 
Lord  Chancellor  in  advising  the  House  of  Lords,  to  argue. 


(a)  4  Russ.  360. 
(h)  T.  &  R.  265,  n. 
(c)  9  Sim.  16. 


((i)  3  Atk.  61. 

(c)  10  CI.  &  F.  215. 
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that  the  decision  turned  upon  any  distinction  between  such  1859. 

a  limitation  occurring,  as  it  did  ther^,  in  a  settlement,  and  Avis4>n 

a  similar  limitation  occurring  in  a  will ;  nor  can  any  rea-  Simpson. 
sonable  distinction  be  taken  between  the  two  cases. 


The  argument  in  favour  of  such  a  distinction  amounts 
to  nothing,  unless  it  can  be  shown  that  the  testator,  by 
the  bequest  to  his  next  of  kin,  intended  simply  to  direct  his 
executors  to  do  that  which  the  Statutes  of  Distribution 
would  have  done  for  him.  But  in  this  case,  the  effect  of 
the  limitation  is  not  that  which  the  Statutes  of  Distribution 
would  have  done  for  the  testator.  Here,  the  direction  he 
has  given  to  his  trustees  in  the  event  that  has  happened, 
is  ^'to  pay,  distribute,  and  divide,  unto  and  equally  be- 
tween and  amongst "  his  next  of  kin ;  and  I  know  of 
nothing  in  the  Statutes  of  Distribution  which  would  pro- 
duce that  effect. 

Besides,  neither  Lord  Cottenham  in  Withy  v.  MangUsj  nor 
Sir  John  Leach  in  Elnisley  v.  Young  (a),  relies  on  any  such 
distinction. 

For  these  reasons,  although  this  should  prove  to  be  the 
first  case  in  which  the  question  has  been  so  decided  upon  a 
limitation  in  these  words  in  a  will,  (which,  however,  although 
it  was  alleged  in  the  argument,  I  cannot  at  once  admit. 
to  be  the  fact),  I  must  hold  that  by  the  term  "  next  of  kin  " 
in  this  limitation,  the  testator  intended  those  persons  who, 
at  the  time  of  his  decease,  should  be  the  nearest  of  kindred 
to  him  in  blood,  and  not  those  who  would  have  been 
entitled  under  the  Statutes  of  Distribution  claiming  as 
ab  intestate. 

With  regard  to  the  second  point,  which  arose  under. 

(a)  2  My.  &  K.  794. 


JudgtHent, 
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Susannah  AvUovla  will^  the  clause  in  question  must  pass 
the  whole  of  her  personal  estate  and  effects.  The  word 
"goods"  is  a  very  large  and  comprehensive  word;  and 
here  the  bequest  is  not  of  "  household  goods,"  but  "  house- 
hold furniture,  goods,"  and  other  articles  enumerated; 
and  out  of  the  things  so  given,  all  her  debts  are  to  be  paid. 
I  find  no  residuary  gift,  unless  it  be  contained  in  the  clause 
in  question ;  and  the  words  of  that  clause  being  sufficiently 
large  to  comprehend  the  whole  residuary  personal  estate  of 
the  testatrix,  I  must  hold  them  to  have  had  the  effect  of 
passing  it. 


The  answer  to  the  first  question  will  be,  that,  in  the 
events  which  have  happened,  the  moiety  of  the  £7000  and 
£2000  there  mentioned  passed  originally  by  the  testator's 
will  to  his  two  daughters,  Susannah  and  the  Defendant 
Mar}/  Saundersj  and  to  the  Plaintiff,  as  the  nearest  of  kin- 
dred in  blood  to  the  testator  at  the  time  of  liis  death,  as 
tenants  in  common. 


And  the  answer  to  the  second  question  will  be,  that  the 
same  moiety,  and  the  interest  thereon  arisen  since  the 
death  of  Sitsannaliy  now  belong,  as  to  two  third  parts  thereof, 
to  the  Defendant  Mary  Saunders  and  the  Plaintiff,  as 
tenants  in  common ;  and  as  to  the  remaining  third  part 
thereof,  to  the  three  persons  named  in  the  will  of  Susannah^ 
as  her  residuary  legatees.  I  treat  the  gift  in  question  in 
that  will  as  a  bequest  of  the  residue. 
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In  Rk  POWELL'S  TRUST.  Dtcuk^iuk. 

Mary  POWELL,  by  her  will,  in  1856,  bequeathed  as     2^^;^ 
follows:— "After  my  foneral  and  testamentary  expenses  '*^Mr^0"9*' 
are  paid,  I  leave  and  bequeath  unto"  the  Petitioners,  CMhofatos- 
[namingthem]  ''all  my  ready  money,  to  be  parted  equally,  MTing»^i«iik, 
share  and  share  alike."    The  will  contained  Tarious  specific  ^'^'"^^ 
bequests  of  furniture,  plate,  Unen,  and  wearing  apparel,  potwewqmr- 
and  a  gift  of  52.  to  the  executor,  but  did  not  (save  as  afore-  and  which  only 
said)  deal  with  the  testatrix's  personal  estate,  and  did  not  [S^^pt^ 
contain  any  residuary  bequest  Sm»  bwali 

The  testatrix  was  illegitimate,  and  died  a  spinster.  ^^^  ^^^^ 

Monndtohfir 
on  notM  of 

It  appeared  from  the  evidence,  that,  at  the  time  of  her  hud^^eu; 
death  the  testatrix  was  entitled  to  a  note  of  hand  payable  ^  h^^i^t,^ 
on  demand  to  secure  the  payment  of  500t  and  interest ;  a  ^^^^  ^^ 
note  of  hand  payable  on  demand  to  secure  the  payment  of  direction  for 
1002.  and  interest ;  a  sum  of  952.  ISs.  5(2.  in  a  savings-bank,  h^^erai 
payment  of  which  she  had  in  her  lifetime  required  by  a  J^^f*"*°' 
notice  to  the  savings-bank — such  notice  being  to  pay  the  "^C')- 
same  at  a  time  which  had  arrived  before  her  decease— and 
which  sum,  and  the  interest  then  due  thereon,  might  at 
any  time  after  the  expiration  of  such  notice  have  been 
received  by  the  testatrix  upon  demand,  and  which  the 
testatrix  had  in  &ct  directed  a  person  to  receipt  for  her 
at  a  time  before  her  decease,  but  which  was  not  received 
in  consequence  of  such  person  being  imable  to  go  to  the 
savings-bank ;  and  a  sum  of  192. 13a.  in  the  house. 

The  clear  balance  of  the  testatrix's  estate,  after  payment 
of  her  debts,  funeral  and  testamentary  expenses,  and  the 

(a)  See  J^ocks  y.  Barriy  infra,  p.  54. 
VOL,  I.  E 
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legacy  to  her  executor,  was  paid  into  courts  under  the 
Trustee  Relief  Act,  and  was  now  represented  by  a  sum  of 
6572.  178.  Consola 


Mr.  C.  Hall,  for  the  Petitioners,  claimed  the  entire  fund 
in  court 

As  to  the  cash  in  the  house  the  case  was  clear.  As  to 
the  sum  in  the  saviugs-bank,  notice  having  been  given 
requiring  payment  at  a  time  which  had  arrived  before  the 
decease  of  the  testatrix,  the  money  had  ceased  to  be  a 
deposit,  and  was  to  be  treated  as  ordinary  cash  at  a 
banker's ;  and  according  to  Parker  v.  J!darchant{a),  and 
the  cases  there  cited,  cash  at  a  banker's  passed  by  a  bequest 
of  "  ready  money." 

Lastly,  as  to  the  sums  secured  upon  the  notes  of  hand : 
The  bequest  was  not  simply  a  bequest  of  all  the  testatrix's 
ready  money,  but  a  bequest  of  all  her  ready  money  after 
payment  of  her  ftineral  and  testamentary  expenses.  A 
bequest  of  all  my  moneys  following  after  a  direction  for 
payment  of  my  debts,  will  pass  the  whole  of  my  residuary 
personal  estate,  the  general  personal  estate  being  the  fund 
out  of  which  debts  are  by  law  to  be  paid.  And  if  that  be 
the  effect  of  the  word  "  money,"  the  words  "  ready  money  " 
must  receive  the  same  construction. 

Mr.  Wickens,  for  the  Crown,  did  not  claim  the  cash  in  the 
house  ;  but  contended,  that,  as  to  all  the  rest  of  the  fund, 
the  testatrix  had  died  intestate,  and  the  Crown  was  entitied. 


Parker  v.  Marchjomt  does  not  establish,  that^   in  all 
cases,  a  testator's  cash  at  a  banker's  will  pass  by  a  be- 

(a)  1  Y.  &  C.  N.  S.  290;  S.  C.  on  appeal,  1  PhUl.  356. 


GASES  IN  CHANCEBY. 

quest  of  his  ''ready  xnwey."  Ja  that  case,  Lord  Lyndr 
hurst  found  "strong  reasou  to  oonclode  that  the  testator 
intended  his  money  at  bis  banker's  to  pass  ;"  apd  oa  that 
ground  it  was  held  to  pass  (a).  That  was  the  view  taken 
of  Lord  LyndhuTsCs  decision  by  your  Honour,  in  Lang- 
dale  V.  WhUfdd  (b)  ;  where  it  was  held,  that»  prim&  facie, 
and  in  the  absence  of  anything  in  the  will  to  indicate  a  dif- 
ferent intention,  even  the  word  "  moneys  "  will  be  confined 
to  ready  money  actually  in  hand  (c).  In  this  view,  neither 
the  sums  secured  by  the  notes  of  hand,  nor  even  the  money 
at  the  savi^igs-bank,  passed  by  the  term  "  all  my  ready 
money." 

Mr.  (7.  HaU  replied. 

[Lowe  V.  Thomas  (d)  and  Maivai/ng  v.  PurseU  (e)  were 
also  cited] 

Judgment  reserved. 
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IV  BE 

Powkll's 
Trust. 

ArgummL 


Tice-Chakcellor  Sir  W.  Page  Wood  : — 

Hie  question  raised  by  this  petition  relates  to  the 
interest  of  the  Petitioners  in  a  sum  of  6572.  17s.  Consola, 
representing  the  clear  residuary  personal  estate  of  one 
Mary  PaweU,  the  testatrix  named  in  the  petition,  after 
payment  of  the  funeral  and  testamentary  expenses,  and  the 
debts  of  the  deceased. 


JvdgmetU. 


The  testatrix,  at  her  death,  was  entitled  to  a  sum  of 
5002.,  secured  on  a  jiote  of  hand  payable  on  demand  ;  a 
sum  of  lOOZ.,  secured  on  a  like  note  of  hand ;  a  sum  of 
952.  15^.  5(2.  in  a  savings-bank,  as  to  which  notice  had  been 

(a)  1  PhiU.  359,  360.  (d)  Kay,  369;  S.  C.  onappcal, 

(b)  4K.h  J.  426.  5  D.  M.  6.  315. 

(e)  Id.  432,  (e)  7  P.  M.  G.  55. 
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1858.        given  by  her  requiring  payment  before  her  decease,  bo  that 

ijf\j^        the  money  only  awaited    her  receipt ;    and  a  sum    of 

PowBLL'B     19  J.  13^   being  cash  in  her  house. 
Trust.  '  ® 

Judgment.         The  will  was  aa  follows  :— 

[His  Honour  read  the  will  as  above.] 

The  testatrix  appointed  an  executor;  but  her  will  did  not 
contain  any  residuary  bequest 

In  this  state  of  things,  the  question  I  have  to  determine 
is,  whether  all  or  any  of  the  sums  I  have  mentioned  passed 
to  the  Petitioners  imder  the  bequest  of  "  all  the  testatrix's 
ready  money.'' 

It  was  argued  for  the  Petitioners,  that  a  bequest  of  all 
a  testator's  money  following  after  a  direction  to  pay  his 
debts  has  been  held,  in  many  cases,  which  are  well  known 
in  this  Court,  to  pass  the  whole  of  the  testator's  residuary 
personal  estate,  the  general  personal  estate  being  the  fund 
out  of  which  the  law  requires  a  testator's  debts  to  be  paid. 

But  that  rule  cannot  be  extended  to  a  bequest  of  all  a 
testator's  ready  money,  though  following  after  a  like  direc- 
tion for  payment  of  debts  ;  for  the  term  "  ready  money  " 
is  a  term  specifically  appropriated  to  a  particular  descrip- 
tion of  money  ;  and  the  argument  of  the  Petitioners  must 
go  to  this  extent^  that,  by  a  bequest  of  all  her  ready  money, 
after  payment  of  her  funeral  and  testamentary  expenses, 
the  testatrix  intended  to  give  them  her  chairs  and  tablesL 

As  to  the  meaning  of  the  term  "  ready  money,"  the 
.  authorities,  most  of  which  were  cited  in  Parker  v.  Mar- 
chant{a),  wiU  be  found,  when  examined,  to  be  conclusive. 

(a)  1  Y.  &  C,  N.  S.,  290;  S.  C.  affirmed  by  Lord  LyndhurMt  on 
appeal,  1  Fhill.  356. 
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In  ihat  case,  which  came  first  before  Lord  Justice  Knight 
Bruce  when  Yice-Chancellor,  and  afterwards  before  Lord 
Lyndhurst,  the  term  "  ready  money''  was  held  to  comprise, 
not  only  money  actoally  in  the  testator's  house,  bat  also  all 
his  cash  at  his  banker's,  inasmuch  as^  according  to  the  general 
usages  of  society,  when  a  man  speaks  of  his  ^ready  money" 
he  is  understood  to  refer  as  much  to  his  money  at  his 
banker's  as  to  the  money  in  his  pocket  or  in  his  house. 


185S. 


Jmigmttd, 


Parker  t.  Marchcmt  was  by  no  means  the  first  decision 
to  that  effort  Others  of  the  same  kind  are  referred  to  in 
the  judgment 

I  have  no  hesitation,  therefore^  in  holding  that  in  this 
case  the  money  of  the  testatrix  in  the  savings-bank — ^the 
952.  15s.  5cLy  as  to  which  notice  had  been  given  by  her 
requiring  payment  before  her  decease,  and  which  was 
therefore  so  much  money  lying  ready  for  her  at  the 
savings-bank,  as  if  it  had  been  an  ordinary  private  bank — 
passed  by  this  bequest  to  the  Petitioners,  along  with  the 
192. 138.,  consisting  of  cash  in  her  house. 

But  as  to  the  sums  of  500L  and  1002.  secured  by  the 
notes  of  hand,  the  same  dass  of  cases  which  show  that 
cash  at  a  banker  s  will  pass  by  a  bequest  of  ready  money, 
distinctly  confirm  the  view  that  a  promissory  note  or  note 
of  hand  cannot  be  treated  by  any  stretch  of  the  term  as 
"  ready  money."  As  to  those  sums,  therefore,  the  testatrix 
must  be  taken  to  have  died  intestata 


DBCLAma  tbat  the  sum  at  the  savings  bank  and  the  cash  in  the 
honse  passed  to  the  Petitioners.  Transfer  and  pay  to  the  Petitioners 
BO  much  of  the  stock  and  dividends  as  represent  those  two  sums. 
Tax  costs  of  all  parties,  &c.  Pay  the  costs  out  of  any  cash  remaining, 
and  out  of  the  remaining  stock.  Transfer  the  remainder  of  the  cash 
and  stock  to  the  Crown  in  the  nsoal  way. 


MwmUof 
Ordm'. 
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1859. 

Feb.  lOih. 

mu^c<m-  STOCKS  u  BARRE. 

gtrucHon — 

«jfo»ey."  Cff^jiljEs  EDWARD  STANDISB,  late  a  lieutenant 
sence^of  any  ^^  board  her  Majesty's  ship  Bonettay  stationed  at  Rio  de 
other  bequest     Janeiro,  made  his  will,  dated  the  8th  of  October,  1853,  as 

of  the  residue  '  ^  ^  / 

of  testator's  foUowB : — "  Mr.  P.  ffv^,  of  Mio  de  Janeiro,  has  in  his  pos- 

and  effects,  a  session  a  bill  for  20/.,  drawn  by  me  on  George  Barker,  No. 

"money^  *°^  7,  Ovay's-dnnsquare,  LoTidork     1  have  also  my  last  quar- 

which  may  terlv  bill     Out  of  these  I  desire  that  my  debts  on  this 

remain  after  "^  '' 

payment  of  his  Station  may  be  settled.     I  request  that  my  eldest  brother, 

the  gener^  ^  Lionel  Standisk,  will  discharge  my  debt  to  Mr.  Joseph 

S^nlfLtoto  ^^*'  outfitter,  High-st^^eet,   Portsmouth,  and  any  other 

not  specifically  sums  that  I  may  owe  in  Englamd.  1  desire  that  my  effects 

bequeathed,  ,  ,,,  .  s>  ,  Js 

and  which  by  may  be  sold  by  auction  accordmg  to  the  custom  of  the  ser- 
toThepi^ent  '^^^^  ^^^  ^®  exception  of  the  following:  1st  My  writing 
debte'**^'^'  desk  with  its  contents  ;  2nd.  My  watch  and  chain ;  3rd. 
Such  a  be-  My  swords  and  both  belts — ^which  I  bequeath  to  my  cousin, 
3 money''—  W^o^er  Strickland"  Then,  after  expressing  his  faith  m 
Beid  to  pass      QqA  he  conduded  as  follows : — **  And  further,  I  bequeath 

testator's  re-  ^ 


Tersionary  any  money  that  may  remain  after  the  payment  of  my  debts 
sum  cha^  to  ^Y  dear  nurse,  Fanny  Barre,  as  a  mark  of  my  love  and 
21^^  ^        esteem ;  and  I  leave  my  love  to  all  nly  relations  and  friends.'* 


The  testator  died  on  the  12th  of  October,  18^3,  at  sea> 
leaving  the  Defendant,  Charles  Staniish,  his  father  and 
sole  next  of  kin,  him  surviving. 

The  testator,  when  making  his  will  and  at  the  time  of  his 
death,  was  entitled  in  reversion  expectant  on  the  decease  of 
his  father  to  a  sum  of  SOOOJ.,  charged  on  real  estate  by  an 
indenture  dated  1845. 

(a)  See  In  re  PoweWs  Trusty  supra,  p.  49. 
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Part  of  the  9000L  was  leqnirod  Ibr  paymoii  of  the  ex-        iso. 
penees  of  pioWng  the  iesUtor  s  will  and  diven  dd>ts  of  the      ^^^^^^ 
deceased.  ^  »•_ 

The  bQI,  filed  by  the  sole  personal  representative  of  the 
deceased,  prayed  that  it  might  be  declared,  whether  the 
Defendant  CharUa  Standish,  or  the  Defendant  Fannjf 
Barri,  was  entitled  to  the  sniplua 

Evidence  was  adduced,  on  the  part  of  tbe  Defendant 
Charles  Standiah,  with  the  view  of  showing  that  the  tes- 
tator was  not  aware  of  his  interest  in  the  30002.  down  to 
the  time  of  his  death. 


Mr.  Giffard,  Q.  0.,  and  Mr.  Bv4)hanan,  appeared  for  the     Arymmt 
Plaintiff.  

Mr.  Jessd,  for  the  Defendant  Fanny  Barrf,  contended 
that  the  clear  surplus  of  the  testator's  residuary  personal 
estate,  including  his  reversionary  interest  in  the  30001., 
passed  by  the  bequest  of  "any  money  that  might  remain 
after  payment  of  his  debts,**  as  in  Legge  v.  A8giU{a),  and 
Sogers  v.  I%om<w(5).  [His  arguments  are  sufl&ciently 
noticed  in  the  judgment] 

Mr.  /ame«,  Q.C.,  and  Mr.  Taylor,  for  the  Defendant 
Chwrles  Standiah,  the  father  and  sole  next  of  kin  of  the 
testator,  contended,  that,  upon  the  evidence,  the  testator 
must  be  taken  not  to  have  been  aware  that  he  was  entitled 
to  an  interest  in  the  30002. 

[The  erid^oe  being  objected  to  as  inadmissible,] 

The  Vic£>-Chakcello&— The  extent  of  the  testator^ 
knowledge  is  immaterial  to  the  decision  of  this  point»  which 

(a)  Tom.  h  Buss.  265,  note.  (ft)  2  Kee.  S. 
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depends  upon  the  question  whether  ihe  bequest  is  residuaiy. 
If  it  be,  the  case  is  at  an  end,  since  no  man  can  know,  when 
making  his  will,  what  property  he  may  not  be  entitled  to  at 


1859. 

Stogkb 

Barbs. 
his  deatL 


Mr.  James  then  contended,  that,  upon  the  true  construc- 
tion of  the  will,  the  bequest  was  not  residuary,  but  was  con- 
fined to  the  surplus  of  the  specific  fund  out  of  which  the 
testator  had  previously  directed  his  debts  at  the  station  to 
be  paid.  The  testator's  biUs  were  set  apart  by  him  as  a 
specific  fund  for  the  payment  of  those  debt&  His  general 
debts  in  England  he  requested  his  brother  to  pay  at  his 
own  cost  out  of  fititemal  affection. 

A  reply  was  not  heard. 


judffmmt,     Vicb-Chancbllor  Sir  W.  Paoe  Wood  : — 

In  this  case,  the  general  rule  of  construction  must  pre- 
vail, viz.  that^  where  there  is  no  other  gift  of  the  residue  of 
the  testator's  personal  estate,  and  there  is  a  bequest  of  any 
"  money ''  which  may  remain  after  payment  of  his  debts, 
the  Court  must  construe  the  word  "  money  "  as  including 
the  general  residue  of  the  personal  estate  not  spedficaUy 
bequeathed,  and  which  by  law  is  liable  to  the  payment  of 
his  debt& 


Whatever  doubt  there  may  be  in  my  mind — looking  to 
the  circumstance  of  the  will  having  been  made  so  shortly 
before  the  testator's  decease,  and  at  a  iime,  possibly,  when 
he  believed  himself  on  the  point  of  death — as  to  whether 
he  intended  to  confer  so  large  a  benefit  upon  his  nurse  ; 
and  whether,  in  fact,  he  was  aware  that  he  was  entitled  to 
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any  interest  in  the  30002., — ^the  question  I  have  to  consider 
is  this:  whether  he  might  not  have  acquired  other  pro- 
perty ;  and  if  so,  whether  the  Court  can  hold  that  he 
intended  to  die  intestate  as  to  his  residuary  personal  estate, 
whatever  it  might  be.  That  is  in  effect  the  whole  question 
to  be  determined. 


1859. 


Judgment 


Now,  what  the  testator  does  is  this : — Firsts  he  notices 
the  two  bills^  and  desires  that  his  debts  on  the  station  may 
be  settled  out  of  the  specific  sums  produced  by  those  bills  ; 
then  he  requests  that  his  eldest  brother  will  dischaige  his 
debts  to  an  outfitter  at  Port&mouth,  and  any  other  sums 
that  he  may  owe  in  England  ; — as  to  which  request^  I  should 
observe,  that,  if  it  stood  alone,  it  would  not  be  altogether 
safe  to  construe  it  as  a  request  that  his  brother  would  pay 
ihoee  debts  at  his  own  cost  and  out  of  fititemal  affection, 
even  if  there  had  been  nothing  more  in  the  wilL 


Then  he  desires  that  his  effects,  with  the  exception  of 
certain  chattels  which  he  bequeaths  specifically,  "  may  be 
aold  by  auction  according  to  the  custom  of  the  service.'' 
Now,  upon  that  I  should  observe,  that  he  giv^s  no  special 
direction  as  to  what  is  to  be  done  with  the  proceeds  of  the 
sala  Consequently,  unless  those  proceeds  are  included 
under  the  word  "  money  "  in  the  clause  which  follows,  the 
testator  must  die  intestate,  even  as  to  that  pa|t  of  his  pro- 
perty. 

Then,  after  disposing  of  the  specific  chattels  I  have 
mentioned  (as  to  which  legacy  Lord  Eldon's  observations 
upon  the  corresponding  bequest  in  Legge  v.  AagiU  would 
apply),  he  makes  the  bequest  which  is  now  in  question, 
"And  further,  I  bequeath  any  money  that  may  remain 
after  the  payment  of  my  debts  to  my  dear  nurse  Fomny 
Barri,  as  a  mark  of  my  love  and  esteem ;  and  I  leave  my 
love  to  all  my  relations  and  friends'' — ^intimating,  it  is  not 
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immaterial  to  obeerve,  that,  so  £eu:  as  he  has  anything  to 
leave,  he  means  to  leave  it  to  his  niirse,  and  not  to  his 
ndationa 

Without,  however,  relying  on  minor  circumstances,  it 
appears  to  me, — ^whatever  doubt  there  may  be  upon  my 
mind,  as  there  was  upon  that  of  Lord  Eldon  in  the  case 
to  which  I  have  referred,  as  to  whether  the  testator  intended 
such  a  result  to  follow  fix>m  the  bequest^ — ^that  there  being  no 
other  gift  of  his  residuary  personal  estate,  and  there  being 
a  bequest  of  any  money  that  may  remain  after  payment  cf 
his  debts,  I  caamot  safely  hold  that  the  rule  of  construction, 
which  includes  under  sudi  a  bequest  of  "money''  the 
general  residue  of  the  testator's  personal  estate  and  effects, 
does  not  apply. 


Minute  qf 
Decree, 


Dbclabs  that  the  surplus  of  the  testator^s  residuary  personal 
estate  not  specifically  bequeathed,  after  payment  of  his  debts  and 
funeral  and  testamentaiy  expenses,  passed  by  his  will  to  the  Defend- 
ant Famijf  BarrL 


PEARETH  t;.  PEARETBL 

1  HE  bm  stated,  that,  in  1855,  the  Plaintifis,  together  with 
four  of  the  Defendants,  filed  their  bill  against  the  Defend- 
ant Marriott  and  others,  praying  that  the  will  of  William, 
Peareth,  the  deceased  husband  of  one,  and  father  of  the 
rest,  of  the  PlaintiflpH  in  that  biH,  might  be  established,  and 
the  trusts  thereof  performed  and  carried  into  execution 
purpoMof  pro-  under  the  decree  of  the  Court ;  and  praying  the  necessaiy 
Boit  by  a  sepa-  accounts  and  consequential  directions  with  respect  to  the 
A  demuCTc/  real  and  personal  estate  of  the  testator,  in  which  the 
^w^tood-    ^l*"^**!^  were    beneficially  interested,    and    which   was 

iBg  the  bill 

averred  it  was  impossible  that  the  suit  wM  be  oimtinued  by  the  partiss  m  Co^plaiotilb. 


Change  ofSoU- 
citor — SvppU- 
menial  Bill  for 
— Demurrer — 
Pleading. 

After  decree  in 
original  snit, 
a  fresh  bill  was 
filed  by  some 
of  the  Plain- 
tLBfs,  for  the 
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TEfltod  in  Ae  I>einidaDts  lo  Ihat  hill  as  Ibe  IrartMB  «bm1 
ejLwmlofs  of  tlie  will ;  thai  the  canoe  came  ott  to  be  lieaid 
befiMe  tlieYke-Cliaiiedlor;  and  that,  cm  llieiath  of  JaiiB^ 
1857,  his  Honour  made  a  decree  theran,  dedaring  that  the 
will  and  codidls  oaghl  to  be  established*  and  the  trusts  pef^ 
fonned  and  caitied  into  execution ;  and  directing  certain 
inquiries  and  aooounts ;  and  oidmng  ootain  sales  and  pay* 
maitB  with  referoice  to  the  testator's  real  and  personal 
estate. 


O 


The  bill  then  omtained  the  fi>Uowing  aTorment:— > 
*  Qicomstanoes  have  arisen,  which  render  it  inconvenient 
and  undesiraUe  that  the  Plaintiffs  herein  should  be  repre- 
sented  in  the  said  suit  by  the  same  soUdtoia  as  the  De* 
fendants"  (naming  the  four  Defendants  who  had  been 
FlaintifEs  in  the  original  bill),  *and  the  PlaintiA  have 
accordingly  instructed  Messrs.  Boys  A  TweedU^  of  Ac, 
to  act  as  tiheir  solicitors  in  the  further  prosecution  of  the 
said  snitr'->— "  Under  these  circumstances  it  is  impossible 
that  this  suft  can  be  continued  by  the  Plaintiffs  and  by  the 
last-named  Defendants  as  Co-plaintifiBB.'' 

The  bill  prayed,  that  the  suit  might  be  carried  on  and 
prosecuted  between  the  parties  thereto  in  the  same  manner 
as  it  was  caitied  on  between  tfie  partieB  to  the  original 

suit. 

The  Defendants  demurred  generally  for  imnt  of  equity. 


Mr.  Jamies,  Q.  C,  and  Mr.  E.  F.  Srmth,  in  support  of 
the  demurrer,  contended,  that,  afler  decree,  one  of  two 
Plaintiffs  could  not  apply,  by  supplemental  bill,  to  make 
his  Co-plaintiff  a  Defendant  simply  for  the  purpose  of 
changing  the  solicitor.     Besides,  this  was  not  in  i&ct  a  sup- 


^f^^WRMMft 
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plemental  bill,  for  a  supplemental  bill  was  based  upon  a 
change  of  interest^  and  here  no  change  of  interest  -was 
averred.  There  was  nothing  to  show  that  the  Plaintiffit 
were  not  actuated  merely  by  caprica 

[They  cited  Liveaey  v.  Liveaey(a),  Wmthrop  v.  Mur- 
ray (b),  and  Lcmgdale  v.  Lcmgdcde(c)]. 

Mr.  Rolt,  Q.  C,  and  Mr.  Osborne,  in  support  of  the  bill : — 

The  bill  was  properly  filed  Oases  must  arise,  where, 
after  decree,  it  becomes  necessary  that  some  of  the  Plain- 
tifis  should  appear  by  separate  solicitors  apart  from  their 
Co-plainti£&.  The  interest  of  some  of  several  Plaintiffs 
may  change,  and  they  may  no  longer  have  any  object  in 
prosecuting  the  suit,  while  the  interest  of  their  Co-plaintiflfe 
may  remain  the  same  as  before.  Under  such  circumstances 
the  solicitor  cannot  serve  two  masters ;  and  if,  as  may  well 
be  the  case,  he  is  under  the  influence  of  those  who  wish  the 
suit  to  drop,  the  other  Plainti£b  must  have  some  means  of 
prosecuting  it:  and,  except  by  supplemental  bill,  there  is 
no  way  of  effecting  that  object.  Upon  this  ground  a  supple- 
mental bill  was  filed  under  similar  circumstances  by  the 
late  Mr.  J,  V,  Prior,  in  the  cause  of  English  v.  Baring,  in 
which  a  decree  was  made  by  Kimdersley,  V.C.,  in  the  very 
terms  here  sought  (cQ. 


(a)  1  RuflB.  &  My.  10. 
(J)7  Hare,  150. 

(c)  13  Ves.  167. 

(d)  In  EnglUh  V.  Barings  the 
bill  stated,  that,  in  1850,  the 
Plaintiff,  together  with  the  De- 
fendant John  EfigUtk^  filed 
their  bill  against  Sir  Francis 
Baringy  Lady  English  (since 
deceased),  and  Lord  AsKburton^ 
praying   certain    aoconnts    and 


declarations  with  respect  to  cer- 
tain trust  funds  comprised  in  the 
marriage  settlement  of  Lady 
English^  their  mother,  and  in 
which  they  were  interested  in  re- 
mainder after  her  decease;  and 
that  the  cause  was  heard  in  March, 
1854,  when  a  decree  was  made 
therein,  directing  certaui  accounts 
with  r^erence  to  the  trust  funds. 
Then,  after  stating  the  death  of 
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Even  if  this  bill  was  not  properly  filed,  the  demurrers 
misconceived,  the  Defendant's  proper  course  being  to  move 
to  take  the  bill  off  the  fila 

If  the  Court  should  allow  the  demurrer,  we  ask  leave  to 
amend,  by  stating,  as  we  can  do  with  truth,  that  it  would 
be  highly  prejudicial,  and  indeed  &tal  to  the  Plaintifls'  in- 
terests, if  the  Plamtiffi  should  continue  to  be  represented 
in  tibe  suit  by  the  same  solicitors  with  the  four  Defendants 
in  question. 


ISM. 


JiTffUIMnt, 


Yics-Chakcellob  Sib  W.  Page  Wood  (without  hear- 
ing a  reply) : — 

The  all^ation  in  this  bill  is  simply,  that  "  circumstances 
have  arisen  which  render  it  inconvenient  and  undesirable 
that  the  Plaintiffs  should  continue  to  be  represented  in  the 
suit  by  the  same  solicitors"  as  the  four  Defendants  who 


Jue^fmemi, 


laidy  JSngUsh^  and  probate  of 
her  will,  the  bill  averred,  that,  in 
May,  1S54,  John  English^  acting 
under  a  general  authority  pre- 
Tionsly  given  to  him  by  the 
Plaintiff,  but  which  authority 
was  not  intended  to  be  used  for 
any  soch  purpose,  obtained  an 
order  to  change  the  solicitor  of 
himself  and  the  Plaintiff;  and, 
after  obtaining  such  order,  moved, 
in  the  name  of  himself  and  the 
Plaintiff  to  vary  the  minutes  of 
the  decree  in  a  matter  in  which 
he  considered  that  his  interests 
were  adverse  to  those  of  the 
Plainti^  and  by  which  motion 
he  sought  to  make  the  decree 
more  favourable  to  himself  and 
less  favourable  to  the  Plaintiff; 
but  such  motion  was  refiised;  and 
that,  under  these  circumstances, 


it  was  impossible  that  the  suit 
could  be  continued  by  the  Plain- 
tiff and  John  English^  as  oo- 
plaintifis.  The  bill  then  prayed 
that  the  suit  might  be  revived 
against  the  personal  representa- 
tive of  Lady  English^  and  might 
be  carried  on  and  prosecuted 
between  the  parties  thereto,  in 
the  same  manner  as  it  was  car- 
ried on  between  the  parties  to  the 
original  suit. 

By  the  decree  made  by  Kin- 
derdeyy  V.  C,  on  the  3rd  of 
March,  1S55,  it  was  ordered,  that 
the  decree  made  in  the  original  suit 
should  be  carried  on  and  prosecut- 
ed by  and  between  the  parties  to 
that  suit,  in  like  manner  ashy  the 
said  decree  was  directed  as  to  the 
parties  to  the  former  suit.— See 
Reg.  Lib.  1850,  E.  43. 
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1858.  were  Plaintiffs  in  the  original  suit ;  and  that^  ^nndar  these 
circumstances  it  is  impossible  that  the  suit  can  be  coor 
tmued'*  by  the  Plaintiffs  and  those  Defendants  ail  Go- 


PSABBTB 
ff. 

plaintiffs. 


If  this  be  a  ground  for  filing  a  fresh  bill,  it  is  easy  to 
suppose  a  case,  where,  a  bill  having  be^i  filed  by  seven 
Plainti&,  dx  of  them  may  file  as  many  successive  bills, 
simi^y  because  they  have  taken  a  dislike  to  their  solicitors. 

In  EngUah  v.  Baring,  there  was  a  distinct  allegation  of 
firaud ;  and  without  saying  whether  the  decree  in  that  cause 
should  be  drawn  into  a  precedent  even  in  cases  of  fraud,  it 
is  sufficient  for  me  to  observe,  that  it  is  very  wide  of  the 
case  before  me.  Here  tJiere  is  no  aUegation  of  fi»ud,  nor 
is  any  other-distinct  statement  introduced  in  the  bill  with  a 
view  of  raising  any  equity  to  support  it 

It  has  been  suggested,  that  the  solicitor  by  whom  all  the 
Flaintifik  in  the  original  suit  were  represented  may  be  act- 
ing under  the  influence  of  the  four  whom  it  is  now  proposed 
to  make  Defendants,  and  who,  it  is  said,  may  have  a  con- 
flicting interest  not  to  prosecute  the  suit  It  is  not  easy  to 
see  how  that  circumstance^  even  if  it  existed,  would  prejudice 
the  present  Plaintifls  in  the  working  out  of  the  decree ; 
but^  be  that  as  it  may,  no  such  case  is  stat-ed  here. 

As  to  granting  liberty  to  amend  as  proposed,  I  cannot 
exclude  from  my  mind  the  recollection  of  what  has  occurred 
in  chambers  in  reference  to  this  cause;  and  looking  to 
what  has  there  occurred,  I  do  not  think  it  right  to  encour- 
age bills  with  such  vague  averments  by  granting  liberty  to 
amend. 


Demurrer  allowed. 
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1859. 

WOOLRUXJE  v.  WOOLMDOR  2^^"^ 

N  1809,  by  the  settlement  on  the  mamace  of  James     ^"^^^^^  ^ 

rVtiiwr      fliir_ 

Woolridge,  since  deceased,  and   Carolvne  his  vife,  two         Hm. 
sums,  now  represented  by  2500Z.  3  per  cent  Consols  and  ^^tjc^  there  is 
1897i.  \^.  9d  New  3  per  cent  Long  Annuities,  were  settled  "  ^}^^^ 

*         ^  **        ^  '  appointment 

upon  certain  trusts  for  their  benefit  during  their  respective  by  wUi  in  fa- 
lives;  and  after  the  decease  of  the  survivor,  upon  trust,  in  J^iyect^dT 
the  events  which  happened,  for  the  children  of  the  mar-  SL^m^mu*'^ 
riage,  at  such  time  and  times,  and  in  such  proportions,  ?^^t^^^' 
manner,  and  form  as   Caroline  should  by  deed  or  will  tempu  to  mo- 
appoint  ;  and  in  default  of  appointment,  upon  trust  for  all  t^t  m>  ap- 
the  chUdren  of  the  marriage  equally.  J^^  '^^^ 

the  law  will 
not  allow,  the 

The  Plaintiff  Otway  Woolridge,  and  the  Defendants  Conrtjreads 
Jamjte  Woolridge  and  Caroline  Biscoe,  now  the  wife  of  iuthepaaLgei 
the  Defendant  WUliam  Biscoe,  were  the  only  children  of  ^^7^<;^  '^^^ 

■^  attempts  are 

the  marriage.  made  were 

swept  out  of  it, 
for  all  intents 

In    1825,   Caroline    Woolridge,    having  survived  her  ^<JS^?^y 
husband,  and  being  possessed  of  personal  estate  and  effects  JJ^"^  ^^^ 
of  her  own,  which  remained  in  her  possession  at  her  death,  gnlate  the 
made  her  will,  by  which,  after  reciting  her  marriage  settle-  interest  to  be 
ment,  in  exercise    (rf   the  power  therein  contained,  she  aJJSintee  m*  * 
directed  and  appointed  that  George  Treweeke,  the  surviving  '^L'**?®?]?"*^ 
trustee  under  her  settlement,  should,  from  and  immediately  so  far' as 
after  her  decease,  stand  possessed  of  the  said  stock,  and  the  otherwiM  have 
dividends  thereon,  upon  the  trusts  thereinafter  declared  of  ^t^^j^^^^^ng 
the  same ;  and  as  to  all  other  real  and  personal  estate  and  »  c"«  of  elec- 
effects  over  which  she  had  any  disposing  power,  or  which 
should  belong  to  her  at  her  death,  she  devised  and  be- 
queathed the  same  to  Oeorge   Treweeke  and  Hvmyphry 
OryUs^  upon  the  trusts  thereinafter  declared — ^that  was  to 
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say,  upon  trust,  out  of  the  dividends,  interest,  and  annual  pro- 
ceeds of  all  and  singular  the  said  trust  moneys  and  premises, 
WooLBiDOB.    ^  P*^y  *^  annuity  to  her  daughter  CaroUne  (then  a  spinster), 
so  long  as  she  should  continue  unmarried;  and  as  to  all  the 
rest^  residue,  and  remainder  of  the  said  dividends,  interest, 
and  annual  proceeds  thereof,  upon  trust  to  pay  the  same 
unto  and  between  her  said  two  sons,  James  and  Otway, 
their  executors,  administrators,  and  assigns,  as  tenants  in 
common;   and  from  and  immediately  after  the  marriage 
of  her  said  daughter,  then  upon  trust  to  assign  and  transfer 
all  and  singular  the  said  trust  moneys  and  premises  unto 
and  between  her  said  sons  and  daughter,  in  equal  shares  and 
proportions,  as  tenants  in  commoiL   The  testatrix  then  pro- 
ceeded by  her  will  to  direct  that  the  portion  of  her  said 
daughter  should,  at  the  discretion  of  the  trustees,  be  either 
paid  to  her  husband  upon  his  making  a  competent  settle- 
ment on  her  and  on  her  issue,  or  otherwise  should  be  set- 
tled on  her  and  her  issue  in  such  manner  as  the  trustees 
should  think  proper  and  expedient ;  and  that  the  portions  of 
her  sons  should  be  considered  as  vested  interests  at  twenty- 
one,  and  the  portion  of  her  daughter  on  her  marriage.  Then, 
after  making  provision  for  survivorship  between  her  child- 
ren, in  case  any  of  them  should  die  before  the  respective 
times  aforesaid,  and  giving  to  her  daughter  in  the  event 
of  her  not  marrying  a  power  of  testamentary  appointment 
over  the  share  to  which  she  would  be  entitled  in  case  of 
marriage,  the   testatrix  provided,  that,   in  case  her  son 
James  should  through  ill  health  be  incapacitated  from  pur- 
suing any  profession  whereby  to  gain  his  livelihood,  she 
directed  the  trustees  to  pay  him  out  of  the  dividends,  in- 
terest, and  annual  proceeds  of  the  trust  premises  an  an- 
nuity of  802.,  to  be  in  lieu  of  his  share  of  the  principal  of 
the  trust  premises,  which  should  in  that  case  be  divided 
equally  between  her  other  children  the  said  Caroline  and 
Otvxiy. 
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By  a  codicil,  in  1850,  after  referring  to  her  daughter's 
marriage  with  the  Defendant  Biaeoe^  the  testatrix  directed 
that  whatever  sums  of  money  her  daughter  would  become 
entitled  to  under  her  wiU,  should,  ^  to  the  income  thereof 
be  enjoyed  by  her  for  her  own  sole  use  and  benefit  during 
her  life;  and  that  after  her  death  the  principal  money 
should  belong  to  any  children  she  might  leave  at  her 
death,  to  be  equally  divided  amongst  them.  And  after 
stating,  that»  from  the  afflicted  state  of  her  eldest  son  Jamea 
(then  a  lunatic),  it  would  be  foimd  that  she  had  amply  pro- 
vided for  his  maintenance  aod  comfort  in  her  will,  as  to 
any  sums  of  money  to  which  her  son  Otway  might  become 
entitled  under  her  will,  she  directed  that  the  income 
thereof  only  should  be  received  by  him  during  his  life,  and 
after  his  death  the  principal  should  be  equally  divided 
between  any  children  he  might  leave;  and  if  no  children, 
or  he  at  his  death  should  be  a  bachelor,  he  had  her  full 
consent  to  his  disposing  of  his  share  to  his  sister  or  amongst 
h^  children,  as  his  own  inclination  and  judgment  might 
dictate:  and  in  case  of  his  marriage,  it  was  the  testatrix's 
wish  that  the  life  estate  in  the  income  should  be  enjoyed 
by  his  wife  aft.er  his  deceasa 

The  testatrix  died  in  1852.    The  Plaintiff  was  a  bachelor. 

The  special  case  stated  that  Ja/mee  Woolridge  was, 
through  ill  health,  permanently  incapacitated  from  piursu- 
ing  any  profession  whereby  to  gain  his  livelihood,  and  was 
a  lunatic  within  the  meaning  of  the  Act  13  &  14  Yict  c.  35. 

The  questions  for  the  opinion  of  the  Court  were,  in  effect^ 
to  what  interest  the  Plaintiff  and  the  Defendant  Caroline 
Biecoe,  or  her  husband  in  her  rights  were  entitled  in  the 
said  trust  funda 


1869. 

WOOUUDOB 
WOOUUDOX. 


Mr.  Scmdys  for  the  Plaintiff,  and  Mr.  WidccTiB  for  the 
Defendant  Carolme  Biecoe,  contended  that  each  was  entitled 

VOL.  I.  F 


Atgumei^ 


Argvment 
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1859.        absolutely  to  one  moiety  of  the  settled  funds,  subject  as  to 

^^^^J]^^jj    each  to  a  moiety  of  the  annuity  of  80L,  which  the  testatrix 

••  by  her  will  had  charged  on  those  funds  and  on  her  residuary 

estate  in  favour  of  the  Defendant  JameB  during  his  life;  the 

Defendant  Caroline  taking  her  moiety  during  her  life  for 

her  separate  use. 

The  eflFect  of  the  will  was  an  absolute  appointment  for  the 
interests  above  mentioned  in  the  event  (which  had  happened) 
of  James  Woolridge's  lunacy.  That  appointment  was 
strictly  within  the  power  contained  in  the  settlement  The 
ulterior  directions  in  the  will  and  codicil  for  the  benefit  of 
remoter  issue  of  the  testatrix,  who  were  not  objects  of  the 
power,  was  invalid,  and  must  be  treated  for  all  purposes  as 
inoperative ;  consequently,  it  could  neither  cut  down  the 
absolute  interests  given  by  the  appointment  to  estates  for 
life,  nor  could  it  have  the  effect  of  putting  the  appointees 
to  their  election  between  those  interests  and  the  shares 
bequeathed  to  them  by  the  testatrix  out  of  her  own 
residuary  estate :  Carver  v.  Bowles  (a),  Kampfv,  Jones  (b), 
Blacfcet  v.  Lamb  (c),  Lasseruse  v.  Tiemey  (d),  Stephens  v. 
0ad8den(e),  Harvey  v.  Stracey(J),  In  re  Lord  Sondes' 
Will(g). 

Mr.  Law,  for  the  children  of  CaroUne  Biscoe,  ten  of  whom 
were  infants,  could  not  contend  that  they  took  any  interest 
in  the  settled  property,  the  power  being  limited  to  children* 

Mr.  MelvUle  for  the  Defendant  James  Woolridge,  his 
special  guardian  appointed  under  the  Act,  and  the  sur- 
viving trustee  of  the  will,  contended,  that  by  the  effect  of 


(a)  2  Ru88.  &  My.  308.  (e)  20  Beav.  463. 

(b)  2  Kee.  756.  (/)  1  Dr«w.  73. 

(c)  14  Beav.  482.  (^)  2  Sm.  &  Giff.  416. 
id)  1  M'N.  &  Gor.  551. 
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the  codicil  the  interests  of  the  Plaintiff  and  the  Defendant        1859. 

Caroline  in  the  settled  funds  were  cut  down  to  Ufe  interests,  woouimoi 
and  the  reTersion  was  unappointed,  and  was  now  vested  in  ** 

the  three  children  of  the  testatrix  equally. 


At  all  events,  according  to  the  true  construction  of  the 
will  and  codicil,  a  case  for  election  was  raised.  The  testa- 
trix having  shown  a  plain  intention  that  her  more  remote 
issue  should  take  interests  in  the  settled  funds,  and  having 
hy  the  same  instrument  devised  and  bequeathed  her  own 
residuary  real  and  personal  property  upon  .trusts  for  the 
benefit  of  her  diildren,  the  latter  must  elect  between  claim- 
ing under  the  appointment  and  the  interests  devised  and 
bequeathed  to  them  by  the  testatrix,  since  no  one  can  take 
under  and  against  an  instrument :  "  No  man  shall  claim 
any  benefit  under  a  will  without  conforming,  as  £eu:  as  he  is 
able,  and  giving  effect  to  everything  contained  in  it:" 
WhiMer  v.  F«6«ter(a). 

• 

A  reply  was  not  heard. 


^IrylMWNC 


yiGE-CHAlfC£LLOB  SiB  W.  PaGB  WOOD  : — 

The  first  question  raised  by  the  argument,  which 
relates  to  the  quantum  of  interest  which  the  parties 
take  in  the  settled  funds  (irrespectively  of  the  question  as 
to  election),  falls  clearly  within  the  authority  of  Carver  v. 
Bowle8(b). 


Judgment, 


The  testatrix  begins  her  will  by  appointing  the  whole  of  the 
settled  funds  upon  the  trusts  thereinafter  declared,  and  then, 
after  devising  and  bequeathing  her  residuary  real  and  per- 
sonal property  to  trustees  upon  the  same  trusts,  she  declares 


(a)2ye8.jim.  372. 


(h)  2  Rus8.  &  My.  304,  308. 


f2 


JfiidgimenJt^ 
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I85$r.        those  trusts  to  be  "from  and  immediately  after  the  mar- 
^^^^^^^^jj    riag©  of  her  said  daughter,  then  upon  trust  to  assign  and 
*^*  transfer  all  and  singular  the  said  trust  moneys  and  pre- 

mises unto  and  between  her  said  sons  and  daughter,  in 
equal  shares  and  proportions,  as  tenants  in  common ;''  after 
which  there  is  a  proviso,  that^  in  case  her  son  Jamiea  should, 
through  ill  health,  be  incapacitated  from  pursuing  any  pro- 
fession whereby  to  gain  his  livelihood,  the  trustees  are  to 
pay  him,  out  of  the  annual  proceeds  of  the  trust  premises, 
an  annuity  of  80{.,  to  be  in  Ueu  of  his  share  of  the  principal 
of  the  trust  premises,  '^  which  shall  in  that  case  be  divided 
equally  between  my  other  children,  the  said  Carclirie  and 
Otway." 

That  appointment  in  the  will  is  followed  by  various 
attempts  on  the  part  of  the  testatrix,  partly  in  her  wiU,  but 
chiefly  in  the  codicil,  to  modify  the  interests  so  appointed 
in  favour  of  her  daughter  Carolme  and  her  son  Otway,  and 
to  give  ulterior  benefits  to  their  children  who  are  not 
objects  of  the  power. 

I  apprehend,  that  the  principle  upon  which  the  Court  has 
acted  in  all  cases  of  this  description  is  similar  to  that  which 
was  followed  in  Mayer  v.  Townaend{a) ;  where,  there 
being  in  the  first  instance  an  absolute  direction  in  a  will  to 
the  trustees  to  raise  a  sum  of  money  for  the  testator's 
daughter,  followed  by  a  direction  to  invest  it,  and  to  pay 
the  interest  to  the  daughter  for  her  life,  for  her  separate 
use,  with  remainder  to  her  children  absolutely  (there  being, 
of  course,  no  ultimate  limitation  over),  the  daughter  dying 
without  ever  having  had  any  child,  her  personal  repre- 
sentatives were  Jheld  to  be  entitled  to  the  fund,  the  Court 
being  of  opinion  that  the  subsequent  directions  did  not 
operate  as  a  revocation  of  the  original  bequest  in  favour 

(a)  3  Beav.  443. 
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of  the  daughter,  but  were  merely  dixectioiis  as  to  the  mode        1859. 
in  which  that  bequest  should  be  enjoyed.  Wo^jk^b 


Here^  as  in  Carver  y.  Bovales,  the  directions  which  the 
testatrix  has  superadded  to  the  interests  appointed  by  her 
will  in  favour  of  the  Plaintiff  and  the  Defendant  Caroline^ 
so  £Bur  as  they  tend  to  cut  down  those  interests  to  estates 
for  life,  with  remainder  to  their  children,  are  invalid,  as 
being  in  favour  of  persons  who  are  not  the  objects  of  the 
power ;  and,  being  so  invalid,  according  to  the  rule  adopted 
in  that  case,  the  appointees  take  absolutely. 

The  second  question,  which  is,  whether  or  not  a  case  of 
election  is  raised  under  circumstances  of  this  description,  is 
one  of  a  little  more  difficulty ;  for,  although  the  same  ques- 
tion arose  in  Carver  v.  BowUa,  Sir  John  Leach^  while 
deciding  that  the  parties  were  not  put  to  an  election, 
gives  no  reason  for  his  decision,  except  that  '*  the  testator 
having  made  an  absolute  appointment  in  the  first  instance, 
no  case  for  election  was  ndsed/'  The  principle,  however, 
of  that  decision  appears  to  have  been  this:  —  and  so  it 
seems  to  have  been  understood  in  all  the  subsequent  cases  in 
which  Carver  v.  Bowles  has  been  cited, — ^that,  where  there 
is  an  absolute  appointment  by  will  in  favour  of  a  proper 
object  of  the  power,  and  that  appointment  is  followed  by 
attempts  to  modify  the  interest  so  appointed  in  a  manner 
which  the  law  will  not  allow,  the  Court  reads  the  will  as 
if  all  the  passages  in  which  such  attempts  are  made  were 
swept  out  of  it^  for  all  intents  and  purposes  ;  i,e.,  not  only 
so  far  as  they  attempt  to  regulate  the  quantum  of  interest 
to  be  enjoyed  by  the  appointee  in  the  settled  property, 
but  also  so  far  as  they  might  otherwise  have  been  relied 
u}>on  as  raising  a  case  of  election. 

That  appears  to  me  to  be  the  clear  result  of  the  authori- 
ties; and  in  conformity  with  that  view  I  must  hold  that  the 


V, 

WoouuiraE. 
JudgmenL 
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1859.  Flamtiff  and  the  Defendant  Caroline  are  each  of  them 
^i^^^^^^B  entitled  to  a  moiety  of  the  settled  funds,  subject,  in  the 
__     ^'  case  of  each,  to  a  moiety  of  the  annuity  of  80i.  charged  by 

WOOLBIDQB.  ^ 

the  testatrix  on  those  funds  and  on  her  residuary  estate ; 

'**^''^'*^      the  Defendant  Ca/roline  taking  her  moiety  during  her  life 
(as  in  Carver  v.  Bowles)  for  her  separate  use. 

Decree  accordingly. 


Fa.  22nd,  LYLE  V.  THE  EARL  OF  YARBOROITGH. 

Vendors  and  1n  July,  1863,  the  Defendant,  the  Earl  of  Yarborough, 
Specyic  Per-    caused  the  Appuldercombe  estate  to  be  put  up  for  sale  in 

formance — SuU  ^    .      -i  i  i-  .• 

/or,  by  Pur-    1^^,  by  public  auctioiL 

chaser — Good 
Title  first  shoujn 

after  SuU^        By  the  2nd   condition  of  sale,  the  time  fixed  for  the 

Costs, 

,    \ .  1^  completion  of  each  purchase  was  the  6th  of  April,  1864 ; 

The  rule  which  ,        ^^  ,  .  T  .  . 

makes  the  costs  by  the  12th  Condition,  that,  if  any  misstatement,  error, 
specific  per-  ^^  omission,  should  be  found  in  the  particulars  of  the 
!lt'iId"?TOif^  property,  except  as  to  admeasurements,  it  should  not 
when  the  title    prejudice  or    aflfect    the    sale,    but    the  vendor  or    the 

was  first  \  ,  ,  .   ,  .  , 

shown,  re-  purchaser  (as  the  case  might  require)  should  allow  or  pay 
*T.  Where  the  *  proportionate  compensation  or  equivalent  in  respect 
requisidon  was  thereof,  the  amount  of  which  should  in  case  of  difference 

not  made  until 

after  bill  filed;    be  determined  by  reference  as  therein  mentioned ;  and  bv 

2   Where  .  .  .  »  J 

although  the  the  13th  Condition,  that,  if  the  purchaser  should  not 
3Sebm  ^^fil  ^  comply  with  any  of  the  conditions,  his  deposit 
filed,  tiienon-     ghould,  upon  such  failure  or  non-compliance,  be  actuallv 

compliance  was  *  ir  '  ^ 

attributable  to  forfeited  to  the  vendor,  who  might  afterwards  resell  the 
stance  of  the  property  in  such  manner  as  he  might  think  fit ;  and  the 
havij^aimed  ^^^o^i^*  <>f  ^^  deficiency  (if  any)  in  price  which  might 
abatement        happen  on  such  resale  should  be  paid  to  the  vendor  bv 

or  compensa-  -^  •' 

tion,  in  respect  the  purchaser  upon  demand. 

of  which  his  bill 
hod  been  dis- 

misMd  with  The  Plaintiff  purchased  Lot  3,  comprising  226  acres  and 
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10  perches^  of  which  about  37  acres  weie   described  as        18^9. 
"meadow  and  pasture"  for  6600!.,  upon  which  sum  he  paid     ""T^ruT 
his  deposit;  and  an  agreement,  dated  the  29 bh  of  July,  ^      ^' 
1853,  was  therupon  signed  on  behalf  of  both  partie&  Yarborouoh 

On  the  12th  of  August,  1853,  the  Plaintifif  wrote  to 
the  Defendant's  solicitors,  alleging,  that^  instead  of  37 
acres  of  meadow  and  pasture,  Lot  3  contained  but  10 
or  1 2  acres  answering  that  description ;  and  that  certain 
buildings  represented  in  the  particulars  of  the  proper- 
ty as  comprised  in  that  lot,  and  therein  described  as 
consisting  of  "a house  let  to  labourers  as  four  tenements, 
with  bam,  two  stables,  cow-house,  granary,  cart-shed,  &a'' 
were  not  to  be  included  in  his  purchase ;  and  stating  that, 
for  these  reasons,  he  considered  himself  entitled  to  abate- 
ment or  compensation  to  a  considerable  amount  on  account 
of  misdescription  ;  and  in  pursuance  of  the  12th  condition 
he  appointed  a  referee  in  respect  thereof 

A  correspondence  ensued,  in  the  course  of  which  various 
offers  were  made  on  the  part  of  the  Defendant  to  meet  the 
Plaintiffs  demand.  These  were  refused  by  the  Plaintiff; 
and  on  the  4th  of  July,  1854,  the  Defendant's  solicitors 
wrote  the  Plaintiff  a  formal  notice,  that,  unless  the  balance 
of  his  purchase-money  with  interest,  as  provided  by  the 
conditions  of  sale,  were  paid  on  or  before  the  5th  of  August 
then  nezt^  the  deposit  paid  by  him  would,  under  the  1 4th 
condition,  be  considered  as  forfeited,  and  the  lot  purchased 
by  him  would  be  forthwith  re-sold,  and  he  would  be  held 
responsible  for  the  amount  of  the  deficiency  in  price  toge- 
ther with  all  expenses  attending  the  sale. 

On  the  4th  of  August,  1854,  the  Plaintiff  filed  his 
bill,  stating  (inter  alia)  the  foregoing  fects,  charging  that 
he  had  been  induced  by  the  alleged  misHstatements  to  give 
a  much  larger  sum  for  Lot  3  than  the  same  was  worth. 
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1859.        and  that  a  very  consideTable  compensation  or  abatement 
^^l^^f^      from  the  purchase-money  ought  to  be  made  to  him  in 
J-  respect  thereof;  and  stating  that  the  Defendant's  solicitors 

Yarborouoh.  liad  delivered  to  the  Plaintiff  the  abstract  of  the  Do- 
statemenL  fendant's  title  to  Lot  3,  and  the  Plaintiff  had  taken  several 
objections  thereto,  and  made  several  requisitions  thereon, 
some  of  which  still  remained  unsatisfied  The  bill  prayed 
that  the  Defendant  might  be  decreed  specifically  to  perform 
the  agreement  of  the  29th  of  July,  1853,  and  to  make  the 
Plaintiff  a  full  and  proper  allowance  or  compensation  in 
respect  of  the  alleged  misstatements  or  misdescriptions 
contained  in  the  particulars  of  sale ;  and  that  in  the  mean- 
time the  Defendant  might  be  restrained  from  proceeding 
to  a  re-sale  of  the  premises. 

The  Defendant  by  his  answer  resisted  the  claim  to 
compensation,  but  offered  to  submit  to  an  ordinary  decree 
for  specific  performance. 

The  cause  came  on  to  be  heard  in  January,  1857,  when 
a  decree  was  made  dismissing  so  much  of  the  Plaintiff's 
bill  as  related  to  the  claim  for  compensation,  and  directing 
the  costs  of  so  much  of  the  suit  as  related  to  that  claim  to 
be  paid  by  the  Plaintiff.  As  to  the  rest  'of  the  suit  the 
Court  directed  an  inquiry  in  chambers  as  to  title,  and  when 
a  good  title  was  first  shown  by  the  Defendant  to  the 
property  comprised  in  Lot  3. 

This  decree  was  affirmed  on  appeal,  by  the  Lords  Jus- 
tices, and  the  Plaintiff  was  ordered  to  pay  all  the  costs  of 
the  appeal. 

Upon  the  cause  now  coming  on  for  further  consideration, 
the  following  {acta  appeared  with  reference  to  the  titie  to 
,the  property. 


CASES  IN  CHANCERY.  73 

On  the  9th  of  January,  1854,  an  abstract  of  the  Defend-        1859. 
ant's  Utle  had  been  delirered  to  the  PlaintijBf,  from  which       "lttjT' 
it  appeared  that  two  terms,  one  of  fire  hundred  years  and  ,^  Jf- 
the  other  of  one  thousand  years,  affecting  the  premises,  Yabborouoh. 
and  created  in  1766  and  1807,  had  been  assigned  in  1825      su^emeia. 
to  a  Mr.  Tdf;  but  the  abstract  did  not  show  that  there 
had  been  any  assignment  of  either  of  such  terms  upon  the 
conveyance  to  the  Defendant  in  1830. 

On  the  7th  of  February,  1864,  the  Defendant's  solicitor 
received  from  the  Plaintiff's  solicitor  his  requisitions  upon 
the  title,  amongst  which  was  the  following : — '*  In  the  con- 
veyance above  referred  to  *'  (being  the  conveyance  to  the 
Defendant  in  1830),  "  the  terms  of  five  hundred  years  and 
one  thousand  years  are  omitted  to  be  assigned  by  Mr.  Ydf, 
Why  were  they  not  assigned  ?  Have  they  ever  been  dealt 
with  since  the  20th  of  October,  1829  ?  The  nature  and 
purport  of  any  dealings  with  them  should  be  stated,  and  in 
whom,  by  operation  of  time  or  other  drcumstances,  they 
now  vest" 

On  the  23rd  of  March,  1854,  the  Defendant's  solicitor 
replied  to  this  requisition  as  follows  : — ''  I  find  that  there 
is  with  the  deeds  in  the  hands  of  the  mortgagees  one  or 
two  assignments  of  terms  dated  the  11th  of  October,  1830, 
and  I  will  procure  abstracts.  No  doubt  the  terms  were 
assigned  to  attend  the  inheritance." 

Nothing  further  had  been  done  in  reference  to  this  requi- 
sition, until  after  the  decree  in  the  suit;  but  on  the  19th 
of  March,  1857,  an  abstract  was  delivered  to  the  Plaintiff's 
solicitor,  showing  the  subsequent  dealings  with  the  terms 
in  question,  and  in  whom  they  were  then  vested. 

On  the  21st  of  May,  1857,  the  Plaintiff  bjought  in  his 
objections  to  the  Defendant's  title ;  on  the  2nd  of  June, 
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1859.        1857,  the  solicitors  of  the  Plaintiff  and  Defendant  attended 

L^        before  the  Chief  Clerk  for  the  purpose  of  considering  such 

,-,     ^'  objections ;  and  on  the  Plaintiff  insisting  upon  his  requisi- 

Yarbobouoh.  tion  of  February,  1864,  respecting  the  terms  #f  years^  the 

statemeat.      Chief  Clerk  decided  that  the  Plaintiff  was  entitled  to  an 

abstract  showing  all  the  dealings  with  those  terms  up  to 

the  passing  of  the  Act  8  &  9  Vict  c.  112 ;  and  that  the 

delivery  of  the  abstract  on  the  19th  of  March,  1857,  had 

satisfied  the  Plaintiff's  objection. 

On  a  subsequent  attendance  before  the  Chief  Clerk,  on 
the  24th  of  June,  1867,  the  Plaintiff  further  objected,  that 
the  abstract  delivered  to  him  on  the  9th  of  January,  1854, 
commenced  as  to  part  of  the  premises  in  the  year  1803, 
and  did  not  show  a  sixty  years'  titla  Upon  this  an  ab- 
stract, showing  a  title  to  that  part  of  the  premises  for  sixty 
years  and  upwards,  was  delivered  to  the  Plaintiff's  solicitor 
and  the  Chief  Clerk  then  decided  that  the  Plaintiffs  objec- 
tion was  satisfied  by  the  delivery  of  the  last-mentioned 
abstract.  The  Chief  Clerk  certified  that  a  good  title  to 
the  property  comprised  in  Lot  3  was  first  shown  on  the 
24th  of  June,  1857. 

With  reference  to  the  subject-matter  of  the  last-men- 
tioned objection,  it  did  not  appear  that  the  Plaintiff  had  ever 
made  any  objection  or  requisition  with  respect  to  the  earlier 
title  of  the  Defendant,  prior  to  the  bringing  in  of  his  ob- 
jection to  the  Defendant's  title  on  the  21st  of  May,  1857. 


Argumm.  Mr.  Bevir,  for  the  Plaintiff,  contended  that  the  Plaintiff 
was  entitled  to  a  decree  for  specific  performance  of  the  agree- 
ment ;  and  that  the  remaining  costs  of  the  suit  ought  to  be 
paid  by  the  Defendant 
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It  appeared  by  the  Chief  Clerk's  certificate  that  a  good        1869. 

title  had  not  been  shown  until  after  the  matter  came  into      ^"ltxT^ 

chambers,  and  the  rule  was^  that  when  a  vendor  does  not  ,^    J?- 

Thb  £ahl  op 

make  out  his  title  until  after  the  bill  is  filed,  he  is  liable  to  Yabborouoh. 
pay  the  costs  of  a  suit  for  specific  performance  up  to  the     Argummt. 
time  wh^i  a  good  title  was  first  shown  by  him  (a). 

Mr.  Bolt,  Q.C.,  and  Mr.  Faber,  for  the  Defendant,  sub- 
mitted to  the  decree  for  specific  performance,  but  contended, 
that^  under  the  circumstances  of  the  case,  the  Plaintiff 
should  pay  all  the  costs  of  the  suit  from  its  commencement 

The  &ct  of  the  title  not  having  been  perfected  until  after 
the  matter  came  into  chambers,  does  not  determine  the 
question  of  the  costs  of  a  suit  for  specific  performance, 
which  depends  upon  whether  the  defects  which  have  there 
been  removed  were  the  real  cause  of  the  suit :  Monro  v. 
Taylor(b).  Here  it  was  clear  they  were  not  The  sole 
cause  of  the  suit  had  been  the  PlaintifiTs  determination  to 
obtain  an  abatement  in  the  purchase  money ;  and  there 
would  have  been  as  much  litigation  if  the  Defendant 
had  shown  a  good  title  before  bill  filed.  From  the  20th 
of  August  1853,  when  that  claim  was  made  by  the 
Plaintifi^  it  was  useless  for  the  Defendant  to  perfect  his 
title  by  producing  the  abstract  to  the  terms  of  years,  until 
the  larger  question  was  disposed  of. 

The  inquiry  directed  by  the  yice-Chancellor  as  to  when 
a  good  title  was  first  shown,  must  have  been  an  oversight 

[They  dted  also  Maiden  v.   Fy8on(c),  and  Freer  v. 
He88e{d). 

(a)  Sugd.  V.  &  P.  827,  cd.  11.  Beav.  251. 

Ih)  8  Hare,  70;  S.  C,  affirmed  (c)  9  Beav.  347. 

on  appeal,  3  M'N.  &  Gor.  725.  (d)  4  D.  M.  G.  505. 
And  see  Scoones  v.  MarreU,  1 
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1859.  Mr.  Bevir  in  reply : — 

The  requisition  as  to  the  terms  of  years,  made  as  &r 


Lylb 
v. 
Thb  Earl  of 
Yabbobouoh.  back  as  February,  1854,  was  not  complied  with  until  March, 

Aryummt.  1857;  and  it  would  be  laying  down  a  very  injurious  rule, 
if  the  Court  were  to  hold,  that,  where  the  purchaser  of  an 
estate  takes  an  objection  to  the  title,  the  vendor  is  war- 
ranted in  considering  it  unneoessaiy  for  him  to  make  out 
any  further  title,  and  is  at  liberty  to  wait  and  see  how  that 
objection  is  disposed  of: — Per  Sir  /.  RomiUy,  M.R,  in 
WUkmson  v.  Hartley(a). 

Compensation  was  not  the  sole  object  of  the  suit,  which 
was  no  less  necessary  to  prevent  the  Defendant  from  exe- 
cuting his  threat  to  proceed  to  resell  the  property  pursuant 
to  his  notice  of  the  4th  of  July,  1854. 


Jiu^mmL 


Vicb-Chancklloe  Sib  W.  Page  Wood  :— 

I  do  not  concur  in  the  view  taken  by  the  Plaintiffs 
counsel,  that  the  inquiry  which  I  directed  at  the  hearing, 
as  to  when  first  a  good  title  was  shown  to  the  property  in 
question,  was  superfluous.  Here,  in  consequence  of  the 
course  taken  by  the  purchaser  with  reference  to  the  alleged 
misrepresentation  in  the  particulars  of  sale,  the  vendor, 
as  fer  back  as  the  4th  of  July,  1854,  gave  notice  of  his 
intention  to  resell  the  property ;  and  tibe  o]>ject  of  what 
remains  of  the  bill  having  been  to  prevent  that  resale,  it 
was  necessaiy  for  the  vendor,  in  order  to  make  out  his 
daim  to  the  remaining  costs  of  the  suit,  to  show,  that,  at 
the  date  of  his  notice,  he  had  complied,  or  offered  to  oom- 

(a)  15  Beav.  188. 
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ply,  with  ev^  requisition  upon  which  the  pmchaser  was 
entitled  to  insist 

»,  .      1  .      .         1        1      .        .  ,.  «  The  Eablov 

It  was  m  this  view  that  the  inquiiy  was  directed  Yabborouoh. 


That  inquiiy  has  since  been  made,  and  the  result  of  it  has 
been  to  disclose  a  state  of  circumstances,  which,  had  this  been 
the  ordinary  case  of  a  vendor's  suit  for  specific  performance, 
would  have  entitled  him  to  the  costs  of  the  suit,  notwith- 
standing the  rule  on  which  the  Plaintiff  relies,  that^  when 
a  vendor  does  not  make  out  his  title  until  after  bill  filed, 
he  must  pay  the  costs  of  a  suit  for  specific  performance  up 
to  the  time  when  a  good  title  was  first  made  by  him. 

The  only  points  on  which  the  Chief  Clerk  has  certified 
that  a  good  title  was  first  shown  after  the  date  of  the  notice 
to  resell  the  property,  are  two — the  one  being  the  absence 
of  an  abstract^  showing  the  title  to  a  part  of  the  property 
antecedently  to  the  year  1803,  which  abstract  was  not 
produced  until  the  24th  of  June,  1857 ;  the  other  being 
the  absence  of  an  abstract  showing  the  dealings  with  the 
term  of  years,  which  was  not  produced  until  the  19th  of 
March  in  that  year. 

Ab  to  the  first  of  these  points,  an  abstract  commencing 
in  the  year  1803  was  ftimished  as  &r  back  as  the  9th  of 
January,  1854,  and  the  purchaser  made  no  objection  or 
requisition  as  to  the  earlier  title  to  that  part  of  the  pro- 
perty until  aft^r  the  decree  and  aftier  the  matter  was  in 
chambers.  Then,  for  the  first  time,  he  requires  the  earlier 
title ;  and  immediately  upon  his  making  that  requisition, 
the  earlier  title  is  produced. 

Now,  the  rule  is,  that  if  a  purchaser,  having  made  various 
objections,  all  of  which  have  failed  or  have  been  removed 
before  bill  filed  for  specific  performance,  raises  afterwards 


JudgmmL 
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1859.        an  objection  which  he  might  have  tak^i  but  did  not  take 

""J]^^^      before  bill  filed,  and  which,  if  taken,  would  have  been 

„      Jf'  removed  before  bill  filed,  the  mere  circimistance  of  such 

.The  Eabl  of  ^  ' 

Yabbobouoh.  an  objection  bo  taken  not  being  removed  until  after  the  suit 
Judgment      was  instituted,  will  not  determine  the  question  as  to  the 
costs  of  the  suit 


And  as  to  the  second  point — ^the  absence  of  the  abstract 
of  title  to  the  terms — I  observe,  that  as  early  as  February, 
1854^  the  question  is  asked,  on  the  part  of  the  purchaser, 
"  Have  those  terms  been  dealt  with  ?"  To  which  the  vendor 
answers  that  they  have,  and  he  will  procure  the  abstract. 
In  the  meantime  a  correspondence  is  going  on  between 
the  parties,  in  which  the  purchaser  is  insisting  on  his 
alleged  claim  to  compensation ;  and  the  promised  abstract 
is  not  furnished  until  the  question  of  compensation  is 
determined. 

Now,  I  entirely  concur  with  what  was  said  by  the  Master 
of  the  Bolls  in  WUkinaon  v.  HarUey  (a),  that,  where  a 
purchaser  takes  a  fidvolous  objection  to  the  title,  the  vendor 
is  not  warranted  in  considering  that  it  is  unnecessary  for 
him  to  make  out  any  further  title,  and  that  he  is  at  liberty 
to  wait  and  see  how  that  objection  is  disposed  of:  but  here, 
the  objection  which  the  purchaser  had  taken  was  anything 
but  frivolous.  It  raised  the  question  whether  he  was  not  en- 
titled to  specific  performance  with  an  abatement  of  his  pur- 
chase-money to  a  large  amount;  and  that  being  so,  it  is  not 
now  open  to  the  purchaser,  after  he  has  utterly  failed  in  sus- 
taining such  an  objection  to  raise  this  defence:  ''Tes,  but 
you  promised  me  an  abstract  which  you  never  gave  me 
until  after  the  decree/'  Within  the  spirit  of  the  in- 
quiry directed  by  the  decree,  a  good  title  to  the  terms  was 

(a)  15  Beav.  188. 
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shown  before  the  vendor  gave  notice  of  his  intention  to        1859. 
proceed  to  a  resale  of  the  property.  ^ra 

The  Eabl  of 
These  being  the  only  two  circumstances  which  led  the  Yabbobouok. 

Chief  Qerk  to  certify  that  a  good  title  was  first  shown  after     judgment 
the  date  of  that  notice,  it  appears  to  me  that  I  shall  be 
quite  within  the  authorities  if  I  hold  that  the  remain- 
ing costs  of  this  suit  should  be  borne  by  the  purchaser. 

Had  there  been  any  serious  objection  raised  by  the 
purchaser  before  the  vendor  gave  notice  of  his  intention  to 
proceed  to  a  resale  of  the  property,  and  not  removed  by 
the  latter  before  he  gave  that  notice,  the  case  would  have 
been  di£ferent  But,  as  it  stands,  there  has  not  been  the 
slightest  default  on  the  part  of  the  vendor.  He  offers 
to  comply  with  every  requisition  on  the  part  of  the 
purchaser,  and  does  comply  with  every  such  requisition 
before  giving  notice  to  resell,  except  that  as  to  the  terms  of 
year&  And,  as  regards  that  requisition,  I  must  hold,  that  so 
long  as  the  purchaser  continued  to  insist  on  the  far  more 
important  objection  as  to  abatement  or  compensation,  the 
vendor  was  not  called  upon  to  produce  the  abstract,  showing 
the  devolution  of  the  terms. 

The  result  is,  that,  although  the  Plaintiff  is  entitied  to 
a  decree  for  specific  performance,  the  vendor  having  been  in 
no  default,  the  Plaintiff  must  pay  all  the  costs  of  the  suit 
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In  Re  the  ATHEN-ffiUM  LIFE  ASSURANCE 
VicB-  SOCIETY. 

Chancsllob  and 

i>ecS  W68.  In  Re  THE  PRINCE  OF  WALES  LIFE 

L0BD8*  ASSURANCE  SOCIETY. 

Justices^       

Feb.l9th,l859.  T^„„      ,   ,  ^  .^       /  «     . 

X  HE  Atherueum   life  Assurance  Society  was  a  joint 
o^^^^    stock  company  registered  under  the  Act  7  &  8  Vict,  a  110. 

7^8Ftc<.e.llO 
— PoUejfUmit^ 

inffLiabUityo/      The  28th  scction   of  the  deed  of    settlement  of  the 

indwidwU  ,  *  i« 

Skarehoideri  AtheTUBum  Society  contained  a  proviso  as  follows: — 
'^^^*  "That,  in  every  policy  there  shall  be  contained  a  reference 
Tti^oS.  ^  these  presents,  and  a  proviso  limiting  the  scope  and 
efifect  of  the  contract  thereby  created,  so  that  the  same 
members  of  an  shall  take  efifect  and  be  satisfied  only  out  of  such  funds 
^^^(j^  and  property  of  the  society  as  under  the  provisions  here- 
KJ**"^  ?^i®'.   after  contained  shall,  at  the  time  at  which  such  liability 

the  7  &  8  Vict  '  -^ 

a  110),  which,  shall  accruo,  be  at  the  disposal  of  the  directors  in  that 
iL^proWdeT'  behalf,  and  negativing  an  unconditional  liability  :  Provided 
^^the^capital  gj^j^yg^  jj^^^i  nothing  herein  or  in  such  contract  con- 
other  the  pro-  tained,  shall  limit  the  liability  of  any  shareholder  as  to  the 
Compan7re-  performance  of  such  contract,  or  prejudice  the  rights  of 
the^e*of  any  o^y  porson  or  persons  against  any  shareholder  under  or  by 
w'oTi^     virtue  of  the  aforesaid  statute,''  meaning  the  7  &  8  Vict 

mapplicahle  to  q^  HQ. 
prior  claims, 
shall  alone  be 


good*aii  claims  ^^  1864,  the  AtheruBUtn  Society  granted  to  the  Prince 
^d^t  no  ^  WaZes  life  Assurance  Society  three  poUcies  of  insurance 
shareholder       upon  the  life  of  a  Mr.  JodreU,  for  sums  amounting  to 

Tidnally  liable    10,5002. 

to  any  such 

claim  beyond 

the  amount  unpaid  of  his  shares  in  the  said  capital  stock,  are  not  liable  nnder  the  Joint  Stock 

Ck>mpanies  Winding-np  Acts  to  calls  in  respect  of  the  amount  for  which  judgment  has  been 

recovered  at  law  upon  any  policy,  beyond  the  amount  unpaid  of  their  shares;  notwithstanding 

the  Company  had  assets  when  the  claim  was  made  under  the  policy. 


CASES  IN  CHANCERY. 


81 


Each  policy  contained  the  following  proviso: — "Pro- 
vided also,  that  the  capital  stock  of  £100,000,  and  other  the 
stock,  securities,  iunds,  and  property  of  the  society  remain- 
ing, at  the  time  of  any  claim  or  demand  made,  unapplied 
and  undisposed  of  and  inapplicable  to  prior  claims  and 
demands  in  pursuance  of  the  provisions  of  the  society's 
deed  of  settlement,  shall  alone  be  liable  to  answer  and  make 
good  all  claims  and  demands  upon  the  society  or  otherwise 
under  or  by  virtue  of  such  policy ;  and  that  no  director, 
officer,  or  shareholder  of  the  society,  his  heirs,  executors,  or 
administrators,  shall  by  reason  of  such  policy  be  in  anywise 
individually  or  personally  liable  or  subject  to  any  such 
claims  or  demands,  or  be  in  anywise  charged  by  reason 
thereof,  beyond  the  amount  unpaid  of  his  shares  in  the 
said  capital  stock,  nor  longer  than  he  shall  retain  the  same 
shares." 


1858. 

IX   KB 

Atiikweum 
Society 

AMD 

Prince  of 
Wales 

SOCIKTY. 

Statement, 


Mr.  Jodrell  died  in  November,  1855.  The  Athenamm 
Society  was  unable  to  meet  its  engagements ;  and  on  the 
12th  of  July,  1856,  an  order  absolute  was  made  for  winding 
up  its  afiairs,  under  the  Joint  Stock  Companies  Winding- 
up  Acts. 

Actions  were  then  brought  upon  the  policies  against  the 
official  manager  of  the  Athenceum  Society ;  and  in  July, 
1857,  the  Prince  of  Wales  Society  recovered  judgment  for 
£11,391  :  15  :  6,  the  amount  of  principal  insured  with 
mterest,  and  for  £303  :  9  :  6  costs  of  the  action,  making  in 
all  £11,695  :  5  :  0. 


Upon  the  trial,  the  jury  found  (inter  alia)  that  the 
capital  stock,  atid  other  the  stock,  funds,  and  securities,  and 
property  of  the  Athenceum  Society,  according  to  the  pro- 
visions of  the  Deed  of  Settlement,  remaining  at  the  time  of 
the  making  of  the  PlaintiflTs  claims  and  demands,  respect- 
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ivelj  unapplied  and  undisposed  of,  and  inapplicable  to  prior 
claims  and  demands,  in  pnrsoance  of  the  provisions  of  the 
Deed  of  Settlement,  were  sufficient  to  paj  and  satisfy  to 
the  Plaintiffs  the  amount  of  the  principal  moneys  insured 
by  the  policies  (£10,500). 

An  application  was  then  made  in  Chambers  on  behalf  of 
the  Prince  of  Wales  Society,  for  liberty  to  prove  their  debt 
of  £11,695  :  5  :  0,  with  interest,  and  that  the  official  ma- 
nager of  the  AthencBum  Society  might  proceed  to  make'such 
call  on  the  contributories  of  the  society  as  should  be  suffi- 
cient for  payment  of  that  sum  and  interest,  or  to  include 
the  Prince  of  Wales  Society  as  one  of  the  creditors  of  the 
Athenceum  Society  entitled  to  share  in  any  cUvidend  which 
might  be  made  by  him. 


Argument.  This  application  having  been  adjourned  into  Court, — 

The  SoUeitar-Generaly  Mr.  Daniely  Q.  C,  and  Mr.  Gra^ 
ham  Hastings^  on  behalf  of  the  Prince  of  Wales  Society, 
contended,  that,  having  regard  to  the  verdict  of  the  jury 
as  to  the  state  of  the  assets  of  the  AihencBum  Society  at  the 
time  when  the  claim  arose,  the  claimants  were  entitled  to 
have  the  amount  raised  by  a  call  on  the  contributories  of 
that  society,  notwithstanding  they  might  have  paid  the  full 
amount  of  their  shares. 

It  was  now  conclusively  established  by  the  verdict  of  the 
jury,  that,  when  the  claim  arose,  and  from  that  time  until 
the  actions  were  brought,  the  Athenceum  Society  had  assets 
not  applicable  to  other  claims.  If  those  assets  no  longer  ex- 
isted, the  inference  was  (as  the  Court  would  not  impute 
fraud),  that  the  directors  of  the  society,  or  its  official  ma- 
nager, had  misapplied  funds,  properly  applicable  to  the  pay- 
ment of  the  debt  due  to  the  present  claimants,  in  liquidation 
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of  other  debts,  for  which,  as  against  them,  they  were  not 
properly  applicable;  and  the  Court  would  not  allow  the 
contributories  of  the  Athemeum  Society  to  allege  their  own 
misfeasance  or  neglect  as  a  defence  to  a  lawful  claim. 

The  proviso  in  each  policy  limiting  the  liability  of  each 
shareholder  to  the  amount  unpaid  of  his  shares  in  the 
capital  stock,  meant  no  more  than  this,  that  no  claimant 
was  to  have  any  claim  beyond  the  amount  of  the  society's 
property  existing  at  the  time  when  his  claim  arose ;  but  if 
assets  then  existed,  there  could  be  no  question  as  to  his 
right  to  recover. 

The  28th  section  of  the  Deed  of  Settlement  of  the  Athe- 
tugum  Society  was  unintelligible  and  contradictory,  and  the 
Court  would  reject  the  latter  clause  of  that  section,  which 
pui]ported  to  limit  the  shareholders'  liability:  Durham^ a 
c<ue(a). 

Mr.  RoUj  Q.  C,  and  Mr.  W.  D.  Letcisy  for  the  official 
manager  of  the  Athenceum  Society,  opposed  the  application, 
upon  the  authority  of  Durham* 9  case{b)y  by  which  the 
point  now  raised  had,  in  effect,  been  determined. 

This  is  the  simple  case  of  a  mortgage  without  a  cove- 
nant to  pay  the  mortgage  money.  The  judgment  at 
law  merely  gave  the  present  applicants  a  remedy  against 
certain  assets.  If  they  had  reason  to  fear  that  those  assets 
would  be  squandered,  they  might  have  had  a  receiver: 
Law  V.  The  London  Indisputable  Life  Policy  Company  (c), 
and  Robson  v.  M^Creight(d).  If  those  assets  have  now 
been  improperly  made  away  with,  they  have  their  remedy 
against  those  who  have  made  away  with  them ;  but  they 
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cannot  fix  innocent  shareholders  who  have  stipulated  for 
limited  liability. 

The  Vice-Chancellob. — Suppose  the  case  of  a  contract 
bj  a  partnership  to  pay  a  certain  claim  out  of  the  proceeds 
of  particular  goods  proved  to  have  come  to  the  hands  of  the 
firm,  and  judgment  recovered  for  breach  of  the  contract. 

Mr.  Rolty  Q.  C. — ^But  the  Court  must  take  into  con- 
sideration all  the  other  circumstances  of  this  case,  e.g.  that 
here  the  contracting  party  is  a  joint  stock  company,  regis- 
tered under  the  Act  7  &  8  Vict.  c.  110,  and  in  which, 
therefore,  the  liability  of  the  shareholders  is  Umited  by  the 
special  terms  of  the  contract:  Halket  v.  The  Merchant 
Traders  4rc>  Association  {a). 

The  Solicitor-General  replied. 

[Hallett  V.  Dowdall(b)  and  Evans  v.  Coventry  (6)  were 
also  cited]. 


JudgmenL       ViCE-ChANCELLOR  SiE  W.  PaGE  WoOD  : — 

In  one  sense,  the  argument  now  urged  on  behalf  of  the 
Prince  of  Wales  Society  was  not  addressed  to  me  in  Dur^ 
ham^s  case(d).  Nevertheless,  if  that  argument  were  now 
to  be  successful,  it  would  follow  that  the  decision  in  Dur- 
hanis  case  was  wrong,  a  scire  facias  ought  to  have  issued, 
and  the  claimant  ought  to  have  been  allowed  to  proceed. 

The  argument  admits,  that,  under  a  contract  like  the 
present,  to  pay  the  sum  assured  out  of  the  assets  of  the 


(a)  13  Q.  B.  960. 
(6)  18  Q.  B.  2. 


(c)  2  Jur.  N.  S.  667. 
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Company,  and  only  out  of  the  assets  of  the  Company,  if  it 
appear  that,  when  the  claim  arose,  there  were  not  assets  of 
the  Company,  or  if  it  be  not  shown,  that  at  that  date  there 
were  assets  of  the  Company  sa£Scient  to  satisfy  the  claim, 
in  such  a  case  the  claimant,  although  he  had  recovered  at 
law,  would  not  be  allowed  to  proceed  against  an  individual 
shareholder  in  the  Company,  for  the  reason  assigned  in 
HdlketY.  The  Merchant  Traders  Sfc.  Association  {a) j  namely, 
that  in  the  very  contract  upon  which  his  action  is  brought, 
there  is  a  clause,  by  which  he  is  prevented  from  proceeding 
against  individual  shareholders  beyond  the  amount  unpaid 
of  his  shares  in  the  capital  of  the  Company.  But  here,  it 
is  argued,  that  reasoning  does  not  apply.  Here  it  has  been 
established  by  the  verdict  of  a  jury,  that,  at  the  time  when 
the  demand  was  made,  and  even  down  to  the  time  when 
the  action  was  brought,  there  toere  assets  of  the  Company 
sufficient  to  satisfy  the  claim.  And  the  Company  having 
contracted  to  pay  out  of  those  assets,  having  failed  to  per- 
form that  contract,  and  judgment  having  gone  against 
them  for  failing  to  perform  it,  every  individual  member  of 
the  Company  is  now  liable  upon  the  judgment  so  recovered 
against  the  Company,  as  in  the  case,  which  I  suggested 
during  the  argument,  of  a  contract  by  an  ordinary  part- 
nership to  pay  out  of  a  given  fund,  where,  upon  a  breach 
of  the  contract,  and  upon  judgment  being  recovered,  the 
partners,  I  apprehend,  would  be  individually  liable. 


1858. 


That  is  an  ingenious  way  of  putting  the  argument ;  but 
the  answer  to  it  is,  that  this  is  not  a  contract  by  an  ordinary 
partnership ;  this  is  the  case  of  a  contract  by  a  joint  stock 
company,  incorporated  under  the  Act  7  &  8  Vict.  c.  110 ; 
upon  such  a  contract  there  is  no  right  of  proceeding  against 
individual  members  of  the  Company,  except  such  as  may 


(a)  18  Q.  B.  960. 
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be  given  by  the  Act  under  which  the  Company  was  regis- 
tered ;  and,  according  to  Lord  DenmarCs  decision  in  Hair 
ket  V.  TJie  MercJiant  Traders  Sfc.  Association  {a) j  the  rights 
given  by  that  Act  against  individual  members  of  a  com- 
pany are  limited  to  the  extent  of  their  liability,  as  defined 
by  the  contract  into  which  they  have  entered. 

It  was  argued,  that,  having  obtained  judgment  against 
the  Company,  the  present  claimants  had  no  occasion  to 
look  fiirther  at  the  contract,  and  could  proceed  at  once  to 
render  their  judgment  available  against  any  person  being  a 
member  of  the  Company ;  but  to  that  part  of  the  argu- 
ment the  case  of  HaUcet  v.  The  Merchant  Traders  Assodon 
tion  is  a  complete  answer.  There  judgment  bad  been  ob- 
tained against  the  Company,  and  Lord  Talbot  was  a  share- 
holder in  the  Company,  and  yet  a  scire  facias  was  not 
allowed,  upon  the  ground  that  the  Court  was  bound  to  look  at 
the  contract,  and  solely  upon  that  ground. 

Here,  therefore,  I  am  bound  to  look  at  the  terms  of  the 
contract ;  and  when  I  do  so,  I  find  a  contract,  not  merely 
^^  that  the  capital  stock  of  £100,000  sterling,  and  other  the 
stock,  securities,  funds,  and  property  of  the  society  re- 
maining, at  the  time  of  any  claim  and  demand  made,  unap* 
plied  and  undisposed  of,  or  inapplicable  to  prior  claims  and 
demands,  in  pursuance  of  the  society's  deed,  ^^  shall  be 
^^  liable  to  make  good  the  claims  and  demands  upon  the 
society  under  or  by  virtue  of  the  policy,"  but  that  it  shall 
^^  alone  be  liable  to  make  good  "  such  claims  and  demands ; 
after  which  I  find  this  proviso : — "  Provided  that  no  di- 
rector, officer,  or  shareholder  of  the  society,  his  heirs, 
executors,  or  administrators,  shall,  by  reason  of  this  policy, 
be  in  anywise  individually  or  personally  liable  or  subject 
to  any  such  claims  or  demands,  or  be  in  anywise  charged 
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by  reason  thereof  beyond  the  amount  unpaid  on  his  shares 
in  the  said  capital  stocky  nor  longer  than  he  shall  retain  the 
same  shares.'* 

Here,  therefore,  as  in  the  case  of  HaJket  v.  The  Merchant 
Traders  Association^  individual  members  of  the  Company 
have  taken  themselves  out  of  the  contract  for  every  pur- 
pose to  the  extent  I  have  described.  It  is  immaterial  to 
them  what  the  Company  may  have  contracted  to  do.  The  in- 
sured must  have  recourse  to  the  Company  alone  to  render 
his  contract  available.  He  will  have  aU  the  rights  which 
may  follow  from  his  being  able  to  sue  the  Company  as  a 
corporate  body,  but  he  cannot  have  any  recourse  to  the  indi- 
vidual members  of  the  Company  beyond  the  amount  un- 
paid on  their  shares,  for,  by  the  terms  of  their  contract, 
they  have  protected  themselves  against  any  such  liability. 

The  question,  therefore,  is  brought  back  to  the  simple 
form  which  I  considered  in  Mr.  DurhanCs  case(a)y  where 
I  held,  upon  the  authorities  then  cited,  that  there  was  no 
liability  to  scire  facias  on  the  part  of  the  individual  share- 
holder who  had  paid  for  his  shares  in  full.  Having  arrived 
at  that  conclusion  in  DurhanCs  cascj  I  must  hold  in  this 
that  no  individual  shareholder  is  liable  upon  any  policy 
of  this  Company  beyond  the  amount  unpaid  of  his  shares 
in  the  capital  stock  of  the  Company. 

It  was  argued  that  the  consequences  of  such  a  decision 
will  be  a  grievous  hardship  to  parties  insured.  Now,  as- 
suming that  to  be  so,  the  answer  of  course  would  be,  that 
they  took  their  contract  with  their  eyes  open,  and  must 
abide  by  the  consequences.  But  it  does  not  appear  to  me 
that  any  hardship  need  ensue.     K  I  was  right  in  my  deci- 


87 


1868.. 


JudgmtmL 


(a)  4  K.  &  J.  617. 


88 


CASES  IN  CHANCERY. 


1858. 


JudgmtnL 


sion  in  the  case  of  Law  v.  The  London  IndispiOahle  Life 
Policy  Company  {a) — a  conclusion  to  which  the  Master  of  the 
EoUs  has  also  come  in  Robson  v.  M^Creight{h) — the  in- 
sored,  having  a  right  against  particular  assets,  has  also  a 
right,  whenever  he  suspects  that  there  is  likely  to  be  mal- 
feasance in  dealing  with  them,  to  file  his  bill ;  and  if  he 
sliows  reasonable  g^und  for  apprehending  that  the  property 
will  be  destroyed  in  the  interval,  and  that  his  case,  though 
disputed,  is  one  in  which  there  is  a  serious  question  to  be 
tried,  the  Court  will  grant  a  receiver. 


The  only  point  that  occurred  to  me  was,  whether  any 
shareholder,  who  had  received  a  dividend  with  a  knowledge 
of  the  contract  since  the  claim  arose,  would  not  be  obliged 
to  refund ;  but  that  question  does  not  arise  here,  no  divi- 
dends having  been  paid,  as  I  am  told,  since  Mr.  JodrelCs 
death. 

As  regards  marshalling,  if  there  be  other  funds  to  which 
other  creditors  can  have  recourse,  and  to  which  the  Prince 
of  Wales  Society  cannot  have  recourse,  such  creditors  ought 
to  resort  to  those  funds  in  the  first  instance ;  after  which 
they  will  come  in  pari  passu  with  the  Prince  of  Wales  So- 
ciety in  respect  of  any  balance. 


Minute  of 
Order. 


Order  that  no  call  be  made  in  respect  of  the  sum  claimed  by  the 
applicants  upon  any  of  the  contributories  of  the  Athenceum  Life  As- 
surance Society,  who  paid  up  the  full  amount  of  their  shares  in  the 
capital  stock  of  the  said  Society,  nor  upon  any  contributories  beyond 
the  amount  unpud  of  their  shares. 

Inquire —  1.  What,  on  the  day  of  the  date  of  the  sums  assured 
by  the  several  policies  in  question  granted  by  the  said  Athenaum 
Assurance  Society,  becoming  payable  under  the  terms  of  such  poli- 
cies respectively,  was  the  amount  of  the  capital  stock  and  other  the 
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stocks,  securities,  funds,  and  property  of  the  said  Society  unap- 
plied and  undisposed  of  and  inapplicable  to  prior  claims  and  demands 
in  pursuance  of  the  provisions  of  the  Deed  of  Settlement  of  the  said 
Society,  and  how  much  of  such  stocks,  securities,  funds,  and  pro- 
perty remained  on  the  12th  day  of  July,  1856,  the  date  of  the 
order  absolute  to  wind  up  the  said  Society^  unapplied  and  undisposed 
of.  2.  Which  of  such  prior  claims  and  demands  have  since  the  date 
of  such  sums  assured  becoming  payable  as  aforesaid  been  satisfied, 
and  which  of  the  same  remained  unsatisfied  at  the  date  of  the  said 
order  absolute.  3.  What  debts  of  the  said  Society  were  remaining 
unpaid  at  the  date  of  such  sums  becoming  payable  as  aforesaid,  and 
also  on  the  day  of  the  date  of  the  said  order  absolute,  for  which  the 
contributories  were  liable  beyond  the  amount  of  their  shares,  and 
whether  any  and  which  of  such  debts  have  been  paid,  and  if  so,  at 
what  dates. 


18.58. 


MifviUe  oj 
Order, 


This  order  was  now  affirmed  on  appeal  by  the  Lords        1859. 
Justices.  Ftb,  i9tA. 


March  1««, 
^nd,  12th. 

Fines  and  JReco- 

veries  Abolition 

Act— S  if  4 

WiU,  4,  c.  74, 

«.  81,  84,  86. 

— Protector  to 

a  Settlement^ 

Trustees. 


BUTTANSHAW  v.  MARTIN. 

Thomas  TA  YLOR  died  in  I82O,  having  by  his  will  in 
that  year  devised  certain  lands  in  the  county  of  Kent^  of 
which  he  was  seised  in  fee,  to  Fry,  Knowlesy  Martin^  and 
Fry  the  younger,  and  their  heirs,  to   the  use   of   Fry, 
KnowUs,  Martifij  and  Fry  the  younger,  their  heirs  and  a  bare  trustee, 
assigns,  during  the  life  of  his  daughter  the  Plaintiff  Ann  J^^  ^t1*n^*? 
Buttanshaw  (then  Ann  Edmeades,  the  wife  of  Robert  Edr  the  Finea  and 
meadesj  since  deceased),  upon  trust  to  pay  the  rents  to  her  Abolition  Act 
during  her  life,  for  her  separate  use,  without  power  of  an-  ^^7^^  H^wJ^' 
ticipation,  with  remainder  to  the  use  of  her  children  as  ^^^^  ^f  a  aet- 

,  ...  •  tlement,  cap 

tenants  in  common  in  tail;  and  if  but  one  child,  to  the  insist  on  retain- 
ing the  legal 
estate,  only  so  long  as  the  purposes  of  the  trust  exist — that  is,  so  long  as,  according  to  the 
rales  of  this  Court,  he  is  required  to  be  a  trustee. 

Therefore,  where  there  was  a  devise  of  lands  to  trustoes  upon  trust  for  testator's  daughter 
during  her  life,  for  her  separate  use,  without  power  of  anticipation,  with  remainder  to  the  use 
of  her  children  as  tenants  in  common  in  tall,  with  remainders  over: — Hs^  that  testator's 
daughter,  having  become  discoverte  and  being  sui  juris,  could' compel  a  conveyance  by  the  trus- 
tees of  their  legal  estate. 

As  to  the  right  of  the  trustees  to  retain  money  bequeathed  to  them  by  the  will,  and  directed 
to  be  invested  in  the  purchase  of  other  lands,  to  be  settled  to  the  same  uses. 
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1859.  use  of  such  only  child  in  tail ;  with  remainder  to  the  use  of 
BuTTANSHAw  the  Said  Fry^  Knowlesy  Martin^  and  Fry  the  younger,  during 
Martik.  ^^  ^^®  ^^  ^^  daughter  Elizabeth  Goldingj  upon  like  trusts 
for  her  separate  use  during  her  life,  with  remainder  to  the 
use  of  her  children  as  tenants  in  common  in  tail ;  and  if 
but  one  child,  to  the  use  of  such  only  child  in  tail ;  with  re- 
mainder to  the  use  of  his  wife  for  life,  with  remainder  to 
the  use  of  certain  nephews  and  nieces  of  the  testator  as 
tenants '  in  common  in  fee.  The  testator  then  by  his  will 
bequeathed  to  the  same  trustees  the  sum  of  £17,600  upon 
trust  to  invest  in  the  purchase  of  freehold  lands,  to  be  con- 
veyed to  them  and  their  heirs,  as  a  further  and  collateral  se- 
curity for  the  payment  of  an  annuity  by  his  will  bequeathed 
to  his  wife ;  and  subject  thereto  to  such  uses,  and  upon 
such  trusts,  as  were  by  his  will  limited  and  declared  con- 
cerning the  lands  thereby  devised  as  aforesaid.  And  he 
did  thereby  declare  and  direct  that  it  should  be  lawful  for 
the  said  Fri/y  Knowlesj  Martiuy  and  Fry  the  younger,  and 
the  survivors,  &c.,  from  time  to  time  during  the  lifetime  of 
his  daughter  Anuj  and  the  minority  of  her  children,  to 
grant  leases  of  the  said  devised  premises  as  therein  men- 
tioned. And  he  appointed  the  said  trustees  executors  of 
his  will. 

The  Plaintiff  Ann  Bvitanshaw  survived  her  husband 
Robert  Edmeadesy  and  a  second  husband,  Henry  BuUann 
shatOj  and  was  now  a  widow.  She  had  one  child,  the 
Plaintiff  Mary  Ann^  the  wife  of  the  Plaintiff  Thomas 
Poynder, 

The  bill  was  filed  against  the  present  trustees  of  the  will, 
and  it  prayed  to  have  the  rights  of  the  Plaintiffs  declared, 
and  the  trust  premises  remaining  uninvested  invested  for 
their  benefit,  and  for  an  account  and  a  receiver. 

It  appeared  that  divers  lands  had  been  purchased  with 
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portions  of  the  trust  fiind  (£17,600),  and  had  been  settled 
as  directed  in  the  will. 

It  also  appeared,  that,  by  an  indenture  made  in  1842,  be- 
tween the  Plaintiff  Maty  Ann  Poynder  (then  Mary  Ann 
Edmeades)  of  the  first  part,  the  Plaintiff  Ann  Buttanshaw 
(then  the  wife  of  the  said  Henry  Buttanshaw)  of  the 
second  part,  and  the  said  Henry  Buttanehaw  of  the  third 
part,  and  enrolled  pursuant  to  the  Act  3  &  4  Will.  4,  c.  74, 
the  said  Mary  Anny  ^^  with  the  consent  of  the  said  Ann 
BiUtanahaw  as  the  protector  of  the  settlement,"  purported 
to  disentail  all  the  aforesaid  property,  both  real  and  per- 
sonal, and  to  limit  the  same  (subject  to  the  said  estate  for 
the  life  of  the  said  Ann  BtUtanehaw  therein,  and  all  powers 
and  authorities  appendant  or  appurtenant  thereto)  to  the 
use  of  herself  absolutely. 

The  testator^s  widow  had  long  since  been  dead,  and 
nothing  was  due  in  respect  of  her  annuity. 

Neither  Elizabeth  Golding  nor  any  of  her  children  were 
parties  to  the  suit. 

Upon  the  cause  now  coming  on  for  further  consideration, 
two  questions  arose,  namely,  Jirat^  whether  the  Plaintiff 
Ann  Buttanehaw  was  entitled  to  call  upon  the  trustees  for 
a  conveyance  of  the  legal  estate  in  the  lands  subject  to  the 
trusts  of  the  will ;  secondly ,  whether  the  Plaintiffs  were  en- 
titled to  call  upon  the  trustees  to  transfer  to  them,  or  as 
they  should  direct,  the  securities  upon  which  the  residue  of 
the  £17,600  was  invested. 
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BUTTANSHAW 

V. 

HARTCr. 

SiatetHenL 


With  reference  to  the  first  of  these  questions — 

Mr.  Giffardy  Q.  C,  and  Mr.  Dartj  for  the  Plaintiffs,  sub- 
mitted that  the  Plaintiff  Ann  ButtanehaWy  being  now  dis- 


Argwneni. 


Argument. 
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1859.  coverte  and  stii  juris,  was  entitled  to  call  upon  the  trustees 
BuTTAMSHAw  of  thc  will  for  a  conveyance  of  the  legal  estate,  that  estate 
Martih.  being  vested  in  them  only  during  her  life,  and  the  purposes 
for  which  it  was  so  vested  in  them  (viz.  the  further  secu- 
rity of  the  annuity,  and  the  protection  of  her  separate 
estate)  being  now  accomplished.  Trustees  could  not  re- 
fuse compliance  with  the  directions  of  a  cestui  que  trust, 
who  had  obtained  an  absolute  interest. 

Mr.  Jamesj  Q.  C,  and  Mr.  F,  S.  WiUiamsy  for  the 
trustees  of  the  daughter's  settlement,  supported  the  same 
contention. 

Mr.  Willcocky  Q.  C.,  and  Mr.  TT.  D,  Leunsy  for  the 
trustees  of  the  will,  submitted  that  they  ought  not  to  be 
compelled  to  part  with  the  legal  estate  in  the  premises. 
By  the  31st  section  of  the  Fines  and  Recoveries  Abolition 
Act  (a),  they  were  the  protectors  of  the  settlement  effected 
by  the  will,  and  as  such,  by  the  36th  section  of  the  Act, 
were  exempt  from  all  control  and  interference  on  th^  part 
of  a  Court  of  Equity,  so  far  as  regarded  their  power  of 
consent;  and  any  attempt  to  control  them  would  be  void. 

The  Vice-chancellor. — ^You  are  only  trustees  for 
this  lady's  life,  and  she  says,  clothe  my  equitable  interest 
with  the  legal  estate. 

Mr.  Willcoch — ^The  trustees  have  no  desire  to  occasion 
needless  difficulties ;  they  are  only  anxious  to  carry  out  the 
intention  of  the  testator ;  and  the  testator  has  manifested 
an  intention  that  they  should  continue  to  hold  the  legal 
estate  during  the  whole  of  his  daughter's  lifetime. 

The  Vice-Chancellor. — ^Would  you  apply  the  same 
argument  if  her  interest  had  been  in  fee  I 

(a)  3  &  4  Will.  4,  c.  74. 
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Mr.   WiUcoek. — ^It  is  only  an  estate  for  life,  and  there  1869. 

are  ulterior  limitations  over,  which  the  Act  intended  the  BurrAMsuAw 

trustees  to  protect.     To  neglect  this  would,  in  their  view,  maktik 
be  a  breach  of  tnist. 


ArffttmeiU. 


Mr.  Gifardy  Q.  C,  in  reply. — ^It  is  clear  the  trustees 
would  commit  no  breach  of  trust  by  complying  with  the 
Plaintiff's  request,  their  sole  duty  being  to  protect  her 
separate  estate  during  coverture,  which  is  at  an  end,  and 
to  secure  an  annuity  which  has  expired.  The  powers  of 
leasing  are  entirely  distinct. 

The  Vice-Chancellor. — ^There  is  money  bequeathed 
to  the  trustees,  and  directed  to  be  laid  out  in  lands  to  be 
settled  to  the  same  uses. 

Mr.  GiffanL — ^But  only  for  the  purpose  of  protecting 
the  separate  estate  of  the  tenant  for  life ;  and  if  the  tenant 
for  life,  being  discoverte  and  sui  juris,  asks  to  have  that 
circuitous  and  expensive  course  dispensed  with,  the  Court 
will  not  allow  it  to  be  pursued  for  no  useftd  purpose. 
[Here  the  reply  was  stopped  by  the  Vice-Chancellor]. 

Judgment  reserved. 


Vicb-Chancellob  Sib  W.  Page  Wood: — 

I  am  satisfied  that  the  Plaintiff,  Mrs,  BtOtanshaWy  is      Judgment 
entitled  to  a  conveyance  of  the  legal  estate  in  the  lands 
vested  in  the  trustees  during  her  life. 

I  have  examined  the  Act  since  yesterday,  and  it  is  clear 
to  me  that  bare  trustees,  who,  under  the  31st  section,  are 
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1859.  protectors  of  a  settlement,  can  insist  on  retaining  the  legal 
BuTTAKSHAw  cstatc  onlj  so  long  as  the  purposes  of  the  trust  exist — ^that 
is,  so  long  as,  according  to  the  rules  of  this  Court,  they  are 
required  to  be  trustees.  The  section  was  obviously  in- 
tended to  meet  the  case  of  a  settlement  where  there  are  con- 
tingent remainders,  which  the  trustees  were  intended  to  pro- 
tect. Here  there  are  no  such  contingent  remainders.  The 
legal  estate  vested  in  the  trustees  does  not  extend  beyond 
the  life  of  the  tenant  for  life,  or  in  any  way  affect  the 
remainders  over  in  tail,  which  are  limitations  of  the  legal 
estate.  The  case  is  simply  that  of  four  trustees  appointed 
by  the  testator  to  take  care  of  his  daughter's  interest  while 
under  coverture,  and  without  any  other  direction  as  to  the 
legal  estate  vested  in  them  for  that  purpose ; — ^for  I  observe 
that  the  leasing  powers  are  wholly  independent  of  that 
estate.  The  lady  is  now  discoverte  and  sm  juris,  and, 
being  so,  expresses  her  desire  that  her  interest  should  not 
be  encumbered  by  this  expensive  machinery  of  trustees 
any  longer ;  and  it  seems  to  me  that  she  is  entitled  to  have 
the  legal  estate  in  question  conveyed  to  her. 


The  trustees  must  be  ordered  to  convey  the  legal  estate 
in  all  the  lands  to  the  Plaintiff,  Ann  Buttanahawy  during 
her  life. 


March  12th,  The  second  question,  namely,  whether  the  Plaintiffs  were 
entitled  to  call  for  a  transfer  of  the  securities,  stood  over 
to  be  discussed,  if  necessary,  when  the  minutes  had  been 
prepared ;  and  the  cause  now  coming  on  to  be  spoken  to 
upon  the  minutes : — 


Arfftment.         Mr.  Willcocky  Q.  C,  and  Mr.    W.  D.  Lewis^  for  the 
trustees,  submitted,  that,  by  the  34th  section  of  the  Act,  tlie 
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deed  of  1842,  having  been  executed  by  the  Plaintiff  Mrs.        ^^^• 
Poynder  vnthont  the  consent  of  the  trustees  as  protectors  of    Euttakbhaw 
the  settlement,  was  ineffectual  to  create  more  than  a  base       Martin. 
fee;    and  the  persons  entitled  in    remainder  not  being     Arvmau. 
before  the  Court,   the  trustees,   if  they  transferred    the 
secorities,  as  required  by  the  Plaintifis,  would  be  liable  to 
have  a  suit  instituted  against  them  by  the  absent  parties. 

The  V-icb-Chancellor  (to  Mr.  James). — I  have 
great  difficulty  in  ordering  a  transfer  of  the  securities  in 
the  absence  of  the  other  parties  interested. 

Mr.  James, — ^The  iunds  so  secured  are  liable  to  be  in- 
vested in  land ;  and,  if  so  invested,  it  would  follow  from  the 
decision  upon  the  former  point  that  the  Plaintifib  are  en- 
titled to  a  transfer. 


The  Vice- Chancellor. — ^I  think  the  proper  course      judgment, 
will  be  to  make  a  declaration  and  order  in  this  form : — 

Declare  that  the  Plaintiff  Ann  Buttanshaw  is   entitled  to  all       Minute  of 
moneys  and  securities  remaining  subject  to  the  trusts  of  the  will,         Order, 

and  to  any  land  to  be  purchased  therewith,  for  her  life,  free  from  

any  trust  or  interest  in  the  Defendants,  the  trustees.  And  upon  a 
proper  deed  being  executed  by  the  Plaintiffs,  Ann  Buttanshaw  and 
Mary  Ann  Paynder,  let  all  securities  be  transferred  by  the  trustees 
according  to  the  effect  of  the  deed  to  be  so  executed.  But  no  such 
trans&r  to  be  made  until  one  month  afler  senrice  of  this  order  upon 
the  persons  entitled  in  remainder.  Liberty  for  the  parties  so  served, 
and  any  other  parties,  to  apply. 
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1858. 
^— ^-  BRISTOW  V.  WHITMOEE. 

^Dec^iu.  Un  the  19th  of  AprQ,  1856,   the  ship  KenilworOiy  of 

Merchant  whlch  the  Plaintiff  w£us  master,  and  one  TowsCy  since  bank- 

MaS^Uen  ruptj  was  sole  owner,  was  Jying  in  the  harbour  of  Part 

Ch^S^y^  Louis,  inihe  Mauritius. 

a  riii"*Aew'en-       "^^  *  charterparty  of  that  date,  made  by  a  deed  under 

titled  to  a  lien  seal  between  the  Plaintiff,  therein  described  as  commander 

inrespectof  ex-  Owner  of  the  Tcssel,  of  the  one  part,  and  the  agent  of  the 

bm^lncurred  Commissioners  of  the  Admiralty  at  the  Mauritius  of  the 

by  him  abroad  Qther  part,  it  was  witnessed  that  the  Plaintiff  let,  and  the 

in  supplying  ^        *^       '    ^  ^  ^  ^  ' 

provisions,  and  said  agent  hired  and  took  to  fireight  in  the  said  ship,  for  the 
tings,  reqoirod  purpose  of  conveying  such  officers,  non-commissioned 
tOTpartiM  conT  ^^^^ers,  and  soldiers,  women,  children,  and  other  persons, 
^h^  ^^  ^*™  ^^^  their  baggage  and  stores,  as  might  be  ordered  to  em- 
haif  of  the  bark  by  the  Major-General  commanding  the  Queen's  forces 
in  the  Mauritius,  firom  Part  Lauis  to  Gravesend.  And  the 
Plaintiff  covenanted,  that,  so  soon  as  the  troops,  women, 
and  children,  with  their  baggage  and  stores,  were  em- 
barked, the  ship  should  forthwith  proceed  on  her  voyage  to 
London.  And  the  Plaintiff  thereby  further  agreed  to  pro- 
vide and  issue  to  the  troops  and  other  persons  embarked, 
during  the  time  they  were  on  board,  good,  sweet,  and 
wholesome  provisions,  according  to  the  particulars  specified 
in  a  scale  accompanying  the  deed,  the  quality  of  such  pro- 
visions to  be  approved  of  by  a  board  of  o£Scers  appointed 
to  inspect  the  same.  And  it  was  thereby  declared  that  the 
vessel  was  to  be  provided  with  a  supply  of  provisions  equal 
to  twenty-four  weeks  consumption;  and  the  owner  was 
also  to  find  water-casks  and  water,  as  well  as  fuel,  for  the 
voyage.  In  consideration  of  which  it  was  thereby  agreed 
by  the  said  agent  of  the  Admiralty  that  the  Plaintiff 
should  be  paid  for  the  passage  and  accommodation  (in- 
cluding victualling)  of  each  officer  the  sum  of  £65,  of 
each  non-commissioned  o£Scer  and  private  soldier  the  sum 


owner. 
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the  sum  of  £29  :  10  :  0,  of  each  woman  the  sum  of  £25, 
and  of  each  child  the  sum  of  £15;  the  usual  form,  con- 
taining the  names  of  the  troops,  women  and  children,  the 
time  and  place  where  they  disembarked,  and  the  regiment 
they  belonged  to,  being  first  produced  to  the  said  Commis- 
sioners, attested  also  by  the  senior  officer  on  board,  that 
the  troops  and  other  persons  had  been  regularly  supplied 
while  on  board  and  on  the  road  to  Graveaend  [with  the 
provisions  aforesaid,  both  in  quality  and  quantity,  in  failure 
of  which  no  allowance  for  the  same  would  be  made.  And 
the  Plaintiff  thereby  agreed  to  put  up,  at  the  expense  of 
the  ship,  such  fittings,  berths,  tables,  forms,  &c.,  as  might 
be  required  fi>r  the  use  of  the  men,  women,  and  children, 
the  whole  to  be  subject  to  the  approval  of  the  Deputy 
Quartermaster  Greneral.  And  it  was  thereby  declared, 
ihat  the  aforesaid  payments  were  to  be  made  after  the 
accounts  were  passed  at  the  respective  offices,  by  navy  bills, 
in  the  customary  manner,  but  not  before  all  government 
stores,  baggage,  bedding,  &c.,  put  on  board,  had  been 
accounted  for  by  the  owner,  to  the  satisfaction  of  the  said 
Commissioners ;  in  failure  of  vhich,  the  value  of  the  defi- 
ciency was  to  be  paid  for  or  abated  from  the  freight  accord- 
ing to  the  price  set  on  them  by  the  department  to  which 
they  belonged.  And  for  the  due  performance  of  all  and 
singular  the  said  agreements  on  his  part,  the  Plaintiff 
thereby  bound  himself,  his  executors,  administrators,  and 
assigns,  and  the  ship,  apparel,  and  furniture,  to  the  Com- 
missioners of  the  Admiralty^  in  the  penalty  of  £100. 


In  pursuance  of  this  charterparty,  divers  troops,  'women, 
and  children  were  embarked  at  Port  Louis ;  the  ship  sailed 
for  Gravesend  the  same  day,  and,  on  her  voyage  home, 
touched  at  the  Cape  of  Good  Hope. 


On  the  27th  of  May,   1856,  while  the  ship  was  l3ring  in 

VOL.    I.  H 
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Table  Bay,  a  memorandum  of  agreement  was  entered  into 
between  the  agent  of  the  Admiralty  at  the  Cape  of  the  one 
part,  and  the  Plaintiff,  therein  described  as  master  of  the 
ship,  of  the  other  part,  by  which,  after  reciting  that  the 
said  agent  had  invited  tenders  for  the  conveyance  to  Eng^ 
land  of  an  oflScer  and  certain  men,  women,  and  children, 
and  that  the  Plaintiff  had  tendered  his  ship  for  that  service, 
which  tender  had  been  accepted,  it  was  declared  that  the 
conditions  of  the  agreement  were,  that  the  vessel  should  be 
ready  to  sail  for  England  on  the  following  day,  and  to  em- 
bark the  said  officer,  soldiers,  and  others  for  Gravesendj 
there  to  be  landed ;  that  the  vessel  should  be  provided  and 
fitted  up,  according  to  an  inspection  report  annexed  to  the 
said  memorandum  of  agreement,  as  to  accommodation,  ven- 
tilation, fumigation,  and  other  requisites,  at  the  expense  of 
the  vessel ;  that  the  officer  should  be  provided  with  a  good 
and  sufficient  mess,  according  to  certain  specified  particu- 
lars ;  and  that  the  men,  women,  and  children  should  be  vic- 
tualled by  the  master  of  the  vessel  with  provisions  and 
water,  in  conformity  with  a  specified  scale  and  directions, 
signed  by  the  parties ;  the  provisions  and  water  to  be  in 
sufficient  quantity  for  ninety-eight  days,  and  to  be  subject 
to  the  inspection  of  a  board  of  officers,  previous  to  their 
embarkation.  In  consideration  of  which  it  was  agreed  by 
the  said  agent,  that  the  said  master  (the  Plaintiff)  for  the 
owners  of  the  said  vessel,  should  be  paid  for  every  officer, 
man,  woman,  and  child,  according  to  a  scale  in  the  memo- 
randum set  forth.  And  it  was  thereby  declared,  that  the 
master  should  report  the  arrival  of  the  vessel  at  Gravesend 
to  the  officer  in  charge  of  the  Commissariat  Department  at 
that  place,  as  having  been  chartered  to  convey  the  said 
parties  to  England^  and  that  the  said  payment  should  be 
made  on  the  production  to  the  Lords  Commissioners  of 
the  Admiralty  of  a  return  showing  the  names,  numbers, 
and  description  of  those  embarked,  and  a  certificate  from 
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the  officer  commaading,  that  the  conditions  of  the  agree- 
ment had  been  properly  Ailfilled,  and  that  the  master  had 
accounted  for  the  bedding  and  all  other  public  stores 
whicJi  might  have  been  put  on  board  the  ship  for  the  com- 
fort and  accommodation  of  the  invalids. 
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The  officer,  men,  women,  and  children  mentioned  in 
the  memorandum  of  agreement  were  embarked,  and,  with 
those  mentioned  in  the  former  charterparty,  were  duly 
conyejed  to  Gravesend. 

In  supplying  provisions  as  required  by  these  charter- 
parties,  and  in  putting  up  fittings  as  required  by  the  first 
of  them,  the  Plaintiff  incurred  expenses  amounting  (as  he 
alleged),  in  the  case  of  the  first  charterparty,  to  £810 :  12 : 9, 
and  in  the  case  of  the  second  to  £715  : 0 : 1,  which  sums 
he  defrayed  partly  out  of  his  own  pocket,  and,  as  to  the 
residue,  by  means  of  bills  drawn  by  him  on  the  owner  for 
the  balance. 

On  the  arrival  of  the  ship  in  the  Thamesy  and  before  the 
cargo  was  discharged,  she  was  seized  by  the  Defendants 
Itobinson  and  Fleming\  claiming  under  a  mortgage  of  the 
ship  and  freight  made  by  the  owner,  in  April,  1855,  to  one 
Broumj  and  transferred  to  them  by  £rot(7n  in  August,  1856. 

On  the  29th  of  October,  1856,  Towse  was  adjudicated 
bankitipt,  whereupon  the  bills  drawn  on  him  by  the 
Plaintifir  were  dishonoured,  and  the  Plaintiff  as  the  drawer 
was  threatened  with  actions  upon  them  by  the  holders. 


The  Commissioners  of  the  Admiralty  having  refused,  in 
consequence  of  the  confficting  claims  of  the  parties  to  the 
suit,  to  pay  the  freight  earned  by  the  ship  under  the  char- 
terparties,  which  exceeded  £3,000,  until  the  rights  of  the 

H  2 
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V. 

Whtimorb. 
Statement. 


parties  should  be  determined^  the  Plaintiff  filed  his  bill 
against  the  Defendants  Robinson  and  Fleming  and  the 
assignees  in  bankruptcy  of  Towaey  and  other  persons 
claiming  under  other  assignments,  praying  that  it  might  be 
declared  that  the  Plaintiff  was  entitled  to  be  repaid  out  of 
the  moneys  due  from  the  Commissioners  of  the  Admiralty 
the  sums  paid  by  him  out  of  his  own  pocket  as  aforesaid ; 
and  also  to  be  indemnified  out  of  the  said  moneys  against 
the  amounts  of  the  bills,  and  against  all  claims  and  de- 
mands on  account  thereof,  and  against  all  costs  and  ex- 
penses in  relation  thereto ;  and  that  such  indemnity  might 
be  made  available  for  the  protection  of  the  Plaintiff,  in 
such  manner  as  to  the  Court  should  seem  fit ;  and  for 
further  relief. 


The  Defendants,  other  than  Robinson  and  FUming'y  dis- 
claimed as  against  the  Plaintiff. 


Argummt,  Mr.  RoUy  Q.C.,  and  Mr.  Baggallayj  for  the  Plaintiff, 

contended,  that,  inasmuch  as  the  expenses  and  liabilities  in- 
curred by  the  master  in  supplying  provisions,  and  putting  up 
fittings,  berths,  and  other  articles,  had  been  incurred  by 
him  pursuant  to  the  charterparties,  and  for  the  express  pur- 
pose of  obtaining  the  freight  in  question  over  and  above 
the  ordinary  earnings  of  the  ship,  the  Plaintiff  was  entitled 
to  a  lien  on  such  fi:^ht  as  claimed  by  his  bill.  Those  ex- 
penses and  liabilities  were  essential  to  enable  the  Plaintiff 
to  earn  the  freight  in  question  for  the  owner;  and  it  was  as 
unjust  as  it  would  be  impolitic  to  allow  the  owner  of  a  ship, 
or  those  claiming  under  him,  to  derive  all  the  benefit  of  a 
charterparty  without  bearing  any  portion  of  the  burthen. 


Mr.  Amphlettj  Q.C.,  and  Mr.  E,  Macnaghten^  for  the 
Defendants  Robinson  and  Fleming^  took  a  preliminary  ob- 
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jectioiiy  that  the  Court  had  no  jurisdiction  to  entertain  the 
suit,  the  declaration  sought  by  the  bill  not  being  one  upon 
which  the  Court  could  act  by  granting  consequential 
relief  (a). 

But  even  if  the  Court  has  jurisdiction  to  entertain  the 
suit,  the  Plaintiff  is  not  entitled  to  the  relief  prayed.  The 
advances  made,  and  liabilities  incurred,  by  him  abroad  may 
indeed  constitute  a  debt  due  to  him  from  the  owner,  but  he 
has  no  lien  for  them  either  on  the  ship  or  on  her  freight. 
The  master  of  a  ship  has  no  lien  on  the  ship  for  money  ex- 
pended or  debts  incurred  by  him  for  repairs  of  the  ship 
during  her  voyage :  JBusaey  v.  Christie  (b)  ;  and  if  he  has 
no  lien  on  the  ship,  he  can  have  none  upon  the  freight, 
since  the  lien  on  the  freight  is  consequential  to  the  lien 
upon  the  ship :  Per  Lord  Ellenboraughy  C.  J.,  in  Smith  v. 
Plummer  (c).  The  ri^t  to  receive  the  earnings  of  a  ship 
must  follow  the  right  to  the  ship  itself:  Per  Lord  Terir 
terden(d). 

(They  cited  also  KersunU  v.  Bishop  (e),  Gibaony,  Ingo{f)j 
Atkinson  v.  Cotesworth{g)y  Morrison  v.  Parsons  {h)^  Stainr- 
bank  V.  Fenning(i)y  Samsv/n  v.  JSragffington(k)j  Curling  v. 
Long  (J) J  Cato  v.  Irving (fn)^  and  Alsager  v.  St.  Katharines 
Dock  (n) J  and  contended  that  it  was  clear  from  the  authori- 
ties that  all  the  expenses  incurred  by  the  Plaintiff  were 
within  the  rule  as  laid  down  in  Smith  v.  Plummer  (c)]. 

Mr.  BaggaUay  replied. 


1868. 


ArgmnmL 


(a)  See  4  K.  &  J.  743. 
(6)  9  East,  426. 
(c)  1  B.  &  Aid.  582. 
id)  Id.  p.  688. 
(e)  2  Cro.  &  Jer.  629. 
(/)  6  Hare,  112. 
O)  3  B.  &  Cr.  647. 


(h)  2  Taunt.  407. 
(0  11  C.  B.  88. 
(ik)  1  Ves.  sen.  443. 
(0  1  Bob.  &  PuU.  634. 
(to)  6  De  G.  &  Sm.  210. 
(n)  14  Mee.  &  W.  794. 
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The  Yioe-Chancellob  reserved  judgment ;  and  on  a 
subsequent  day  decided  (a)  that  he  had  no  jurisdiction  to 
entertain  the  suit  unless  the  Commissioners  of  the  Adr 
miralty  would  consent  to  pay  the  fiind  into  Court. 

That  course  having  been  subsequently  taken  by  the 
Commissioners  of  the  AdmiraUy^  the  Yice-Chancellor  now 
delivered  judgment  on  the  merits  as  follows : — 


Judgment.  ViCB-ChANCELLOB  SiR  W,  PaGE  WoOD  : — 

The  question  to  be  determined  in  this  case  is  as  to  the 
right  of  the  Plaintiff,  the  master  of  the  ship  Kenilworthj 
to  be  indemnified  out  of  the  freight  in  respect  of  certain 
moneys  expended  and  liabilities  incurred  by  him  in  the 
performance  specifically  of  two  charterparties  which  he  con- 
cluded on  behalf  of  the  owner  of  that  vessel  with  the 
agents  of  the  Commissioners  of  the  AdmiraUi/y  at  the  Mau^ 
rititis  and  at  the  Cape — one  of  such  charterparties  being  a 
contract  under  seal,  the  other  being  a  contract  not  under  seal. 

The  contents  of  these  charterparties  were  these :  [The 
Vice-Chancellob  here  stated  the  effect  of  the  cJiarter- 
parties,  and  the  other  facts  of  the  case,  and  proceeded] 

I  have  anxiously  examined  the  authorities  upon  the 
question  how  &r  the  master  is  or  is  not  entitled  under  the 
very  peculiar  circumstances  of  this  case  to  be  indenmified 
in  the  manner  I  have  described. 

As  regards  the  general  law  on  this  subject,  it  has  long 
been  settled  by  a  series  of  decisions,  that,  although  by  the 
Roman  law  and  by  that  of  almost  every  foreign  tountry, 

(a)  A  report  of  this  dedsion  has  already  appeared  in  Bristow  t, 
WMtmorey  4  K.  &  J.  743. 
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the  master  of  a  ship  has  not  only  a  power  to  hypothecate 
the  ship  and  fiieight  for  the  purpose  of  supplying  necessaries, 
but  has  also  a  lien  upon  the  freight  for  the  moneys  he  may 
have  expended  in  respect  of  the  ship  and  its  repairs,  or  in 
respect  of  any  other  matter  incidental  and  necessary  to  the 
due  performance  of  the  ship's  voyage — our  law  does  not 
adopt  that  view. 

In  Hu8aey  v.  Christie  (a)  j  it  was  determined,  after  con- 
siderable discussion,  upon  a  case  directed  by  the  Court  of 
Chancery,  where  a  different  view  seemed  to  be  taken  by 
the  Lord  Chancellor(6),  that  there  was  no  such  lien  on 
the  ship. 

In  that  case,  however,  the  Court  observed,  that,  as  no 
opinion  was  asked  as  to  the  master^s  lien  on  freight,  they 
abstained  from  giving  any  on  that  point. 

But  in  the  subsequent  case  of  Smith  v.  Pluminer(c) — a 
leading  case  on  this  subject,  —  the  question  arose  with 
regard  to  freight. 

The  facts  of  that  case  were  these : — ^The  master,  when 
at  St.  Christopher' 8 f  drew  several  bills  of  exchange  for  his 
disbursements  on  account  of  the  ship,  and  the  premiums 
paid  to  one  Thompson  of  that  island  for  procuring  a  cargo, 
which  bills  were  dishonoured  in  consequence  of  the  bank- 
ruptcy of  the  owner  of  the  ship  upon  whom  they  were 
drawn.  Subsequently,  upon  the  arrival  of  the  ship  in  the 
Thamesj  the  master  applied  to  the  Defendants,  the  con- 
signees of  the  cargo,  for  a  frirther  advance,  to  enable  him  to 
defray  the  current  expenses  of  the  vessel ;  and  the  Defend- 
ants accordingly  advanced  him  £150  for  that  purpose.  The 
Defendants  claimed  to  retain  out  of  the  freight  £150  to 
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(a)  9  Bast,  426.       (6)  S.  C,  13  Ves.  600.      (c)  1  B.  &  Aid.  575. 
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satisfy  that  advance,  as  having  been  made  by  them  to 
enable  the  master  to  defiray  the  current  expenses  of  the 
ship,  and  before  notice  from  the  owner,  and  the  residue  on 
the  ground  that  the  master  had  a  lien  upon  it  for  the 
amount  of  the  bills  of  exchange,  which  he  had  authorised 
them  to  retain  on  his  behalf. 


Lord  EllenhorougKa  judgment  is  as  follows: — **The 
owner  has  undoubtedly  the  primary  right  to  receive 
the  freight,  and  to  sue  the  consignees  of  the  goods  for 
it;  and  whether  the  master  has  any  right  to  receive  the 
freight  from  them  as  against  his  owners,  will  depend  upon 
the  question,  whether  he  has  any  lien  upon  the  freight.  Li 
the  first  place,  he  has  no  lien  upon  the  ship  for  his  wages ; 
then,  as  to  the  advances  made  abroad,  they  may,  indeed, 
constitute  a  debt  due  to  him  from  the  owner,  but  he  has  no 
lien  for  them.  The  case  of  WiUeins  v.  Carmichael{a)  de- 
cided, that  a  captain  of  a  ship  has  no  lien  on  the  ship  for 
wages,  stores,  or  repairs  done  in  England;  and  Huasey  v. 
Christie  (b)  decides,  that  he  has  none  for  money  expended 
or  debts  incurred  by  him  for  repairs  on  the  voyage.  Then, 
if  he  has  no  lien  on  the  ship,  as  appears  from  these  cases, 
he  can  have  none  upon  the  freight,  as  the  lien  on  the 
freight  is  consequential  to  the  lien  upon  the  ship ;  and  here 
there  is  the  additional  circumstance,  that  it  is  not  proved 
that  these  advances  abroad  were  made  for  the  current  ex- 
penses of  the  ship.  There  is,  therefore,  in  this  case,  no 
pretence  for  the  lien  on  the  part  of  the  master,  through 
whom  the  Defendant  sets  up  this  claim.  The  Plaintiff, 
therefore,  is  entitled  to  recover.*' 

Lord  Tenderden,  then  Mr.  Justice  Abbotty  speaking  of 
the  £150,  says : — "  It  is  said  that  the  advance  of  the  £150 


(a)  1  Dougl.  101. 


(&)  9  East,  426. 
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to  the  master  was  made  to  enable  him  to  defray  the  cur- 
rent expenses  of  the  vessel ;  but  it  is  not  stated  that  these 
current  expenses  were  actually  paid  by  him,  and,  for  any- 
thing that  appears,  the  owners  might  have  furnished  him 
with  money  for  that  purpose.  It  is  not  necessary  to  say 
what  the  law  would  be  if  the  money  had  been  advanced 
abroad,  and  had  been  actually  applied  to  the  expenses  of 
the  ship,  for  this  takes  place  after  the  arrival  of  the  ship  in 
the  river  Thames;  and  it  is  quite  sufficient  for  the  decision 
of  the  present  case  to  say,  that  an  advance  of  money  to 
enable  the  master  to  defray  the  current  expenses  in  England 
cannot  be  considered  as  a  part  payment  of  freight  to  the 
owners  by  the  consignees." 


1858. 


Jttdgm&U, 


I  notice  Lord  EllenborougVs  observation,  that  ^^  it  was 
not  proved  that  the  advances  abroad  were  made  for  the  cur- 
rent expenses  of  the  ship,"  and  Lord  Tenterderis  observa- 
tion, as  to  the  second  advance  having  been  made  after  the 
arrival  of  the  ship  in  the  Thames^  and  to  enable  the  master 
to  deftly  current  expenses  in  this  country,  as  having  a  con- 
siderable bearing  on  the  question  now  before  me,  in  which 
the  expenses  were  incurred,  not,  as  was  stated  to  have  been 
the  case  in  Smith  v.  Flummery  in  order  to  obtain  a  cargo, 
nor  merely  for  current  expenses  afl^er  the  cargo  had  been 
obtained,  but  for  expenses  incurred  abroad  under  the  very 
charterparties  themselves,  and  in  the  frilfilment  of  the 
specific  obligations  which  the  charterparties  imposed — a 
circumstance  which  appears  to  me  to  place  the  rights  of  the 
master  in  a  much  higher  position. 


I  have  careftiUy  examined  the  authorities  which  were 
cited,  and  others  which  that  examination  led  me  to  dis- 
cover ;  but  I  have  not  found  any  case  which  determines 
what  would  be  the  position  of  the  master  of  a  ship  borrow- 
ing money  to  defray  the  current  expenses  of  the  ship 
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abroad,  and  expending  the  money  for  that  purpose.  But 
this  case  goes  much  further.  Here  there  is  a  circumstance 
which  distinguishes  the  case  firom  all  those  which  were 
cited.  Here  the  expenses  incurred  by  the  master  were 
entirely  and  simply  in  fiilfilment  of  the  charterparties  he 
had  concluded  on  behalf  of  the  owner.  He  contracted,  on 
behalf  of  the  owner,  to  fit  up  the  ship  in  a  specified  manner. 
It  was  not  the  ordinary  case  of  expenses  in  certaiu  general 
repurs  to  the  ship,  in  order  to  enable  her  afterwards,  on  a 
charterparty  being  made,  to  earn  freight ;  nor  was  it  the 
ordinary  payment  of  wages  to  the  crew  while  earning  the 
fireight  imder  the  charterparty.  It  is  a  specific  part  of  the 
charterparty  that  certain  fittings  shall  be  provided,  and  cer- 
tain provisions  supplied.  In  one  part  those  provisions  are 
made  so  specific  an  element  in  the  contract,  that,  if  they 
are  not  supplied  according  to  a  specified  quality,  there  is  to 
be  a  deduction  in  that  I'espect  &om  the  amount  of  the 
fireight.  The  master  has  bought  this  property  on  behalf  of 
the  owners ;  that  very  property,  it  is  expressly  provided  in 
one  of  the  charterparties,  is  to  be  paid  for  according  to  the 
quantity  and  quality  supplied.  And  the  question  is  simply 
this — whether  the  owner,  or  any  person  claiming  under 
him,  can  insist  upon  having  all  the  benefit  of  the  contracts 
without  bearing  any  part  of  the  burthen.  This  case,  dif- 
fering entirely  fix)m  any  of  those  which  have  been  cited,  or 
which  I  have  found  in  any  of  the  books,  is  the  case  of  a 
contract  entered  into  by  the  master  for  the  owner,  and  per- 
formed by  the  master  for  the  owner,  and  ^^  Qui  sentit  com- 
modum  sentire  debet  et  onus."  It  is  impossible  to  say  that 
any  one  can  take  the  fireight  without  submitting  to  defi^y 
the  expenses  incurred  in  the  fulfilment  of  the  obligations 
specifically  imposed  by  the  charterparty  of  which  he  is  de- 
riving the  benefit. 


I  may  observed—although  I  am  unwilling  to  rest  the  do* 
cision  on  that  technical  view — that,  under  one  of  the  char- 
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terparties,  the  master  would  be  entitled  to  the  indemnitj 
sought  by  his  bill  independently  of  these  circiunstances. 
One  of  the  charterparties  was  effected  by  a  deed  under 
seal,  the  master  describing  himself  in  it  as  the  owner  of  the 
ship,  and  binding  himself  in  the  penalty  of  £100  for  the 
fulfilment  of  the  contract  As  regards  this  contract,  effected 
by  an  instrument  imder  seal,  it  is  clear  that  the  owner 
could  not  bring  an  action  upon  it  for  the  freight.  Upon 
the  other  charterparty,  effected  by  an  instrument  not  under 
seal,  the  owner,  if  he  chose,  might  have  brought  his  action 
instead  of  the  master.  But,  upon  a  charterparty  under 
seal,  the  master  alone  can  sue.  This  distinction  is  empha- 
tically pointed  out  by  Lord  Tenterden  in  his  treatise  on  the 
Law  of  Merchant  Ships  and  Seamen  (a),  referring  to 
Atkinson  v.  Cotes  worth  (5),  where  the  contrary  case  ex- 
isted, and  the  agreement  not  being  under  seal,  it  was 
held  that  the  owner  could  sue;  but  that  it  would  have  been 
otherwise  had  the  agreement  been  under  seal.  The  master, 
bringing  his  action  upon  the  contract  under  seal  and  re- 
covering the  freight,  though  he  would  have  received  it  of 
course  as  a  trustee  for  the  owner  or  those  claiming  under 
him,  would  have  been  entitled,  by  way  of  set-off,  to  deduct 
from  that  amount  whatever  he  had  expended  in  earning  the 
freight  in  question. 

As  regards  the  other  charterparty,  which  was  not  under 
seal,  that  observation  does  not  apply.  Upon  that  contract, 
the  mortgagees  claiming  under  the  assignment  would  be 
entitled  to  sue,  although  Morrison  v.  Parsons  (c)  shows  they 
would  have  have  had  to  bring  their  action  in  the  name  of 
the  owner.  As  regards  that  instrument,  therefore,  I  have 
been  obliged  to  consider  the  question  upon  the  broad 
ground  which  I  have  discussed,  and  upon  which  I  prefer  to 
rest  the  decision  as  regards  the  other  instrument  abo. 
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(a)  Ed.  10,  p.  318.     (6)  3  B.  &  Cr.  647.      (c)  2  Taunt  407. 
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Upon  that  broad  ground  I  have  come  to  the  conclosion, 
that  the  Plaintiff  is  entitled,  under  both  instruments,  to  the 
relief  which  he  asks — ^namely,  to  be  indemnified  out  of  the 
freight  in  respect  of  all  the  payments  he  has  made,  and  of 
all  the  liabilities  he  has  incurred  in  the  fulfilment  of  the 
obligations  specifically  imposed  by  those  contracts  respec- 
tively on  the  owner  of  the  ship.  That  will  not  extend  to 
wages,  as  to  which  nothing  is  said  by  the  bill,  but  to  pay- 
ments and  liabilities  incurred,  as  I  have  mentioned,  in 
respect  of  the  fittings  and  provisions  of  the  ship,  which  is 
all  that  is  claimed  by  the  bill. 


As  regards  costs,  I  think,  as  the  case  was  brought  on  pre- 
maturely,  and  in  such  a  shape  that  no  decree  could  be 
made,  that  the  Plaintiff  sh(^d  pay  the  Defendants  Ro- 
binaan  and  Fleming  all  the  costs  incurred  by  them  since 
the  day  when  the  cause  was  in  the  paper  for  judgment. 
Had  the  question  been  then  ripe  for  decision,  no  fiirther 
costs  would  have  been  incurred  by  them. 


MwHUqf 
Decree, 


The  Commissioners  of  the  Admiralty,  having  paid  into  Court  to 
the  credit  of  this  cause  the  sum  of  £  in  respect  of  the 

freight  hereinafter  mentioned, — Declare  that  the  Plaintiff  is  entitled, 
as  against  aU  persons  interested  in  the  freight  contracted  to  be  paid 
by  the  said  Commissioners,  under  or  by  virtue  of  the  deed  of  the 
19th  of  April,  1856,  and  the  agreement  of  the  27th  of  May,  1856, 
respectively,  to  be  indemnified  out  of  the  said  freight  in  respect  of 
aU  payments  and  liabilities  made  and  incurred  by  the  Plaintiff  in  the 
fulfilment  of  the  obligations  specificaUy  imposed  by  the  said  oontncta 
respectively  on  the  owners  of  the  vessel,  as  to  the  fittings  and  pro- 
visions  of  the  said  ship,  and  also  in  respect  of  the  costs  of  this  suit 
Inquire  what  payments  have  been  made  and  liabilities  incurred  by 
the  Plaintiff  in  respect  of  such  fittings  and  provisions. 
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In  Rb  TWEEDALE'S  SETTLEMENT.  FemCoveru 

domiciled  m 

l/URING  the  infancy  of  the  Petitioner,  Grace  Henderson,  Ward  of  Camrt 
then  Crrace  Stuart,  a  sum  of  £600,  part  of  the  trust  moneys  E^i^aSdiohm' 
subject  to  this  settlement,  was  paid  into  Court  under  the  '^***'  **  ^*'"*^- 
Act  for  the  Relief  of  Trustees,  and  was  invested  in  the  Aittioiigh,  ao- 

'  ^  cording  to  the 

purchase  of  Consols,  the  dividends  of  which  were  ordered  Uwof  Scotland, 
to  be  paid  during  her  infancy  or  until  further  order  to  her  equity  to  a  aet- 
uncle  for  her  benefit.  ^^\  ^^ 

of  this  Court, 
the  Court  is 

Subsequently  Grace,  being  still  under  age,  intermarried  bound,  before 
with  the  Petitioner  Henderson,  who  was  domiciled  in  Scot-  hnr^ds  to 
JjtnA  ^^  husband,  to 

***""•  take  care  that 

proper  provi- 
sion is  made 

After  she  had  attained  twenty-one,  she  joined  her  hus-  for  her. 
band  in  presenting  a  petition  for  payment  of  the  fund  in 
Court  to  her  husband  absolutely. 

Upon  the  petition  coming  on  to  be  heard,  the  Vice- 
Chancellor  took  notice,  that,  according  to  the  recent  deci- 
sions, the  effect  of  the  payment  of  the  money  into  Court 
during  the  infancy  of  the  lady,  was  to  make  her  a  ward  of 
Court :  In  re  Hodges^  Settlement  (a)  ;  and  required  an  ex- 
planation of  the  circumstances  under  which  she  had  been 
married  without  the  consent  of  the  Court,  directing  the 
petition  to  stand  over  for  this  purpose.     An  affidavit  was 
then  filed,  by  which  the  parties  deposed  that  they  were 
both  domiciled  by  birth  in  Scotland,  and  that,  at  the  time 
of  their  marriage  they  were  ignorant  of  the  law,  as  stated 
by  the  Vice-Chancellor,  and  had  no  intention  of  acting  dis- 
respectfidly  towards  the  Court. 

(a)  3  K.  &  J.  219. 
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Mr.  CoU,  in  support  of  the  Petition: — ^The  parties 
being  domiciled  in  Scotland^  where  a  wife  has  no  equity  to 
a  settlement^  the  Court  will  order  payment  of  the  fund  to 
the  husband  absolutely:  WCormick  v.  Gamett(fl). 

The  Vice-Chancbllob. — Is  this  a  question  of  equity 
to  a  settlement,  or  of  the  course  to  be  adopted  by  the  Court 
in  reference  to  one  of  its  own  wards  ?  Can  that  coiurse 
be  affected  by  the  circumstance  of  the  ward  being  domiciled 
in  Scotland  ?  In  Johnstone  v.  Beattie  ( b)  it  was  held,  that,  the 
infant  being  a  ward  of  Court,  guardians  should  be  ap- 
pointed by  this  Court,  notwithstanding  guardians  had  al- 
ready been  appointed  in  Scotland.  This  lady  being  a  ward 
of  Court,  am  I  not  bound,  before  parting  with  her  pro- 
perty, to  see  that  she  is  properly  provided  for! 

Mr.  Cole. — ^Tlus  is  personal  property,  which  follows  the 
person,  though  locally  situate  in  England,  The  Court 
cannot  apply  to  foreigners  a  system  of  law  to  which  they 
are  strangers,  and  will  not  allow  the  accidental  circum- 
stance of  the  trustee  having  paid  the  fund  into  this  Court, 
instead  of  paying  it  into  the  Court  of  Session  in  Scotland^ 
to  affect  the  rights  of  the  parties. 

[He  cited  also  Gambler  w,  Gambier(c\  and  distinguished 
SaUea  v.  Savignwi{d)  as  being  the  case  of  a  clandestine 
marriage,  and  where  the  parties  were  in  this  country]. 


JiidgtnmL       ViCB-ChANCBLLOB  SiB  W.  PaGB  WoOD  : — 

I  do  not  think  that  the  question  in  this  case  is  as  it  was 


(a)  6  D.  M.  G.  278. 
(6)  10  01.  &  F.  42. 


(c)  7  Sim.  263. 

(d)  6  Ves.  672. 
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pat  in  argument — namely^  whether  I  am  not  to  adopt  the 
law  of  the  domicil  of  the  parties  in  dealing  with  the  per- 
sonal property  of  a  married  lady. 

Upon  that  question  I  should  have  felt  no  doubt  what- 
ever. As  long  ago  as  a  case  reported  in  Anstruther  the 
Coorty  in  administering  an  intestate's  estate,  ordered  the 
whole  of  a  wife's  share  to  be  paid  to  her  husband  in  con* 
formity  with  the  law  of  the  country  in  which  they  were 
domiciled  (a).  If  the  present  case,  therefore,  had  stood  there, 
and  if  the  young  lady  had  never  been  a  ward  of  Court,  I 
should  have  had  no  hesitation  in  adopting  the  law  of  the 
domicil  of  the  parties  as  determining  their  rights. 


1859. 

Ikbb 
Twkxdalb's 

ScXTLEiaBHT. 


Nor  do  I  entertain  any  doubt  as  to  the  question  of  what 
appeared  at  first  to  be  a  contempt  of  Court.  The  Peti- 
tioners might  well  be  ignorant  of  the  recent  decisions 
which  have  established  that  the  payment  into  Court,  under 
the  Trustee  Relief  Act,  of  a  fund  in  which  an  infant  is 
interested  has  the  effect  of  making  the  infant  a  ward  of 
Court.  As  to  that  I  required  an  affidavit  that  the  parties 
were  not  aware  of  the  consequences  of  their  conduct,  and  a 
satisfactory  affidavit  has  been  filed  accordingly. 

The  only  difficulty  of  the  case  is  occasioned  by  the 
circumstance  that  when  the  marriage  was  solemnised  the 
lady  was  a  ward  of  Court,  and  the  real  question  that  is 
raised  is,  whether  this  Court  is  to  neglect  its  ward  merely 
because  she  has  a  foreign  domicil.  That  question  arose  in 
the  case  of  Johnstone  v.  Beattiey  and  the  House  of  Lords 
held  that  such  a  course  would  be  improper,  and  that 
guardians  should  be  appointed  in  this  country,  notwith- 
standing tutors  and  curators  had  been  previously  appointed 


(a)  iS^irer  v.  Shute,  1  Anstr.  68. 
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in  Scotlanth  In  this  case,  the  lady,  being  a  ward  of  this 
Court,  and  this  Court  having  the  power  over  her  property, 
I  ought  to  take  care,  before  I  part  with  it,  that  proper  pro- 
vision has  been  made  for  her.  Otherwise,  persons  domi- 
ciled in  countries  where  a  wife  has  no  equity  to  a  settlement 
out  of  her  personal  property,  might  marry  any  wards  of 
this  Court,  and  claim  the  absolute  dominion  over  their  pro- 
perty. 


The  question  is,  not  what  the  law  of  the  domicil  of  the 
parties  gives  to  the  husband,  but  what  the  Court  will  re- 
quire to  be  done  for  the  benefit  of  its  ward. 

I  have  thought  it  right  to  make  these  general  observa- 
tions as  to  the  course  I  should  adopt  in  ordinary  cases, 
and  where  the  property  in  question  is  considerable.  But 
in  the  present  case,  the  fund  in  question  does  not  exceed 
£600 ;  and  if  the  lady's  uncle,  to  whom  the  dividends  have 
hitherto  been  ordered  to  be  paid,  can  make  an  affidavit, 
that,  in  his  judgment,  it  is  not  expedient  that  the  ftmd 
shoidd  be  settled  upon  her,  I  shall  not  object  to  its  being 
paid  over  to  the  husband. 


March  \Uh. 

Anmdty  out  of 
Personalty — 


In  Re  ASHWELL'S  WILL. 

st^o/L^i.  Mary  ASHWELL,  by  her  will  and  codicil,  in  1811, 

wm  4,  c.  27,   bequeathed  to  Joseph  WattSy  since  deceased,  an  annuity  of 

'uJ^L^!^  ^^^'  ^^^  ^  *®  Petitioner,  Sophia  Lidiard,  an  annuity  of 


— Acquiescence 
--Will 


An  annuity  bequeathed  out  of  penonalty  ia  not  irithin  the  42nd  section  of  the  Statate  of 
LimiUtions  (3  &  4  Will.  4,  c  27). 

Pajrment  of  arreara  of  such  annuities  ordered  as  against  residuary  legatees,  after  thirtyn 
years  of  defective  payments,  the  residuaiy  personal  estate  remaining  stiU  onappUed. 
But,  interest  on  such  arrears  refused  on  the  ground  of  laches. 
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£10;  and  she  bequeathed  the  residue  of  her  estate  to  trus- 
tees, upon  trust  for  certain  charities. 

The  testatrix  died  in  1812,  and  the  clear  residue  of  her 
estate  was  invested  in  the  purchase  of  £600  Navy  Five  per 
Cent,  stocky  which  was  afterwards  subjected  to  successive 
reductions,  and  was  now  represented  by  £630  New  Three 
per  Cents. 

Since  the  year  1822,  the  dividends  of  the  stock  had  not 
been  sufficient  to  answer  the  annuities ;  but  the  annuitants 
had  received,  to  the  present  time,  such  a  proportion  of  the 
annuities  bequeathed  to  them  as  the  dividends  for  the  time 
being  allowed. 

The  fimd  having  been  paid  into  court  under  the  Act 
far  the  Kelief  of  Trustees,  a  petition  was  now  presented  by 
the  widow  and  administratrix  of  Joseph  Watts  and  by  Sophia 
lAdiardj  praying  that  they  might  respectively  be  declared 
entitled  to  receive  out  of  the  corpus  of  the  trust  fund  all 
the  arrears  of  the  annuities  bequeathed  by  the  testatrix, 
with  interest  on  such  arrears  at  four  per  cent.,  and  for  an 
account,  and  payment  accordingly. 

It  was  stated  that  the  annuitants  had  never  been  ap- 
prised of  their  rights  by  the  trustees,  but  were  led  to  be- 
lieve that  the  payments  they  received  were  all  to  which 
they  were  entitled. 


1869. 


StaiemeiiL 


Mr.  Nelson^  for  the  Petitioners,  claimed  all  the  arrears 
since  1822  (thirty-seven  years),  together  with  interest,  as 
prayed,  citing  Cox  v.  Dolman  (a)  and  Snow  v.  Booth  (b). 


Argument. 


(a)  2  D.  M.  G.  692. 
VOL.  I. 


(6)  2  K.  &  J.  132. 


lU 
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IhKb 
Abhwell*b 


Mr.  W.  R.  EUis,  for  the  Charities,  contended,  first,  that 
by  the  42nd  section  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27)  the  Petitioners  were  precluded  from  claiming 
arrears  for  more  than  six  years.  That  section  enacted,  that 
no  arrears  of  interest  in  respect  of  any  legacy  shall  be  re- 
covered but  within  six  years  next  after  the  same  shall  have 
become  due ;  and  it  had  been  held  that  an  annuity  is  com- 
prised in  the  term  "  legacy."  Cox  v.  Dolman  was  a  case 
of  express  trust,  and  the  annuity  was  secured  by  a  term  of 
years ;  that  case,  therefore,  fell  within  the  25th  section  of 
the  Act.  Here  there  was  no  trust  at  all,  not  even  a  direc- 
tion to  the  trustees  to  set  apart  a  sufficient  sum  to  secure 
either  of  the  annuities. 


The  Vice-Chancellob. — The  yearly  payments  in  re- 
spect of  an  annuity  cannot  be  called  ^  interest  in  respect 
of  a  legacy"  within  the  meaning  of  the  42nd  section. 
They  are  not  interest,  but  part  of  the  corpus.  The  case 
seems  omitted  in  the  42nd  section. 

Mr.  JEllie. — FVancis  v.  Grover(a)  was  the  case  of  an  an- 
nuity;  yet  there  Vice-Chancellor  Wigramheldy  that,  by  the 
42nd  section  of  the  statute,  the  annuitant  was  precluded 
from  recovering  arrears  of  the  annuity  for  more  than  six 
years  before  the  filing  of  the  bilL 

The  Vice-Chakcellob.  —  There  the  annuity  was 
charged  on  land ;  and  by  the  interpretation  clause  of  the 
Act (6),  the  word  "rent"  is  to  extend  to  all  annuities 
charged  upon  land ;  consequently,  the  42nd  section  of  the 
Act  enacting  that  no  arrears  of  "rent"  shall  be  reco- 
vered but  within  six  years,  the  Vice-Chancellor  was  bound 
to  hold  that  no  arrears  of  die  annuity  could  be  recovered 


(a)  6  Hare,  89. 


Cfc)  8  &  4  WiU.  4,  c.  27,  b.  1. 
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bqrond  that  period.  The  annuity  there  being  charged  on 
land,  the  Vice-Chancellor  was  bound  by  the  interpretation 
daose.  Here  the  annuity  is  given  out  of  personalty,  and 
the  question  is  whether  an  annuity  given  out  of  personalty, 
and  in  respect  of  which  there  has  been  yearly  a  part  pay- 
ment, is  barred  by  the  statute. 

Mr.  JEUis. — ^At  all  events,  the  case  is  within  the  40th  sec- 
tion of  the  statute,  which  enacts  that  no  suit  shall  be 
brought  to  recover  any  legacy  but  within  twenty  years,  ex- 
cept in  cases  of  part  payment,  and  in  the  other  cases  there 
specified,  which  here  do  not  apply.  Here  there  has  been  no 
part  payment  since  1823.  Each  yearly  payment  is  for  this 
purpose  to  be  treated  as  a  payment  made  in  respect  of  a 
separate  legacy,  not  in  respect  of  one  entire  annuity. 

Besides,  independently  of  the  statute,  the  Petitioners  are 
bound  by  acquiescence.  From  1822  to  1859  they  have 
slept  on  their  rights,  and  the  case  is  within  the  principle  of 
Stafford  V.  Stafford{a). 

[He  cited  also  Sheppard  v.  Duke(b)y  Watson  v.  Birch  (c)y 
and  Roeh  v.  Catten(d)']. 

Upon  the  qu^tion  of  interest  he  was  stopped  by  the 
Court. 


1859. 


^y^^fiMMfiCi 


Mr.  Baihurat  appeared  for  the  trustees. 
A  reply  was  not  heard. 


Vicb-Chancellob  Sib  W.  Page  Wood: — 

Fortunately,  justice  can  be  done  in  this  case  without 
hardship  to  any  of  the  parties  concerned. 


(o)  1  De  G.  &  Jones,  193. 
{b)  9  Sim.  507. 


(c)  15  Sim.,  523. 
(</)  6  Hare,  581. 


I  2 


JudgmmU, 
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Each  of  these  annuities  is  clearly  a  first  charge  upon  the 
testatrix's  personal  estate  before  any  interest  is  given  to 
the  Charities.  That  estate  has  been  invested;  and  al- 
though the  fund  arising  from  the  investment  has  been  in- 
sufficient to  pay  the  annuities  in  Aill^  still  the  fund  remains. 
It  is  not  like  the  case  of  Stafford  v.  Stafford^  where  the 
fund  had  been  dealt  with,  and  the  question  was,  whether 
the  lady  could  be  recouped.  Here,  no  one  has  had  the 
fund ;  the  trustees  have  never  applied  it ;  it  still  remains 
imapplied ;  and  the  only  question  is,  what  is  now  to  be  done 
with  it? 


The  main  argument  against  the  claim  on  the  part  of  the 
Petitioners  is  founded  on  the  Statute  of  Limitations. 

Now,  as  regards  the  42nd  section  of  the  Statute,  it 
is  clear  that  section  cannot  apply  to  the  present  case.  It 
speaks  of  "  arrears  of  rent ;"  and  "rent "  is  defined  by  the 
interpretation  clause  as  extending  "  to  all  annuities  charged 
upon  or  payable  out  of  any  land" — ^which  accounts,  as  I 
have  already  observed,  for  the  decision  of  Vice-Chancellor 
Wigram  in  Francia  v.  Graver.  But  here  the  annuity  is 
not  charged  upon  or  payable  out  of  ]and.  It  speaks  again 
of  "interest  in  respect  of  any  legacy;*'  but  although  an 
annuity  is  a  legacy,  the  yearly  payments  made  in  respect 
of  an  annuity  cannot  be  treated  as  interest  in  respect  of  a 
legacy.  They  are  not  interest,  but  part  of  the  corpus  of 
the  legacy,  that  legacy  being  the  entire  annuity. 


It  was  argued  in  the  next  place,  that,  at  all  events,  the 
case  was  within  the  40th  section,  which  enacts  that  no 
suit  shall  be  brought  to  recover  any  legacy  but  within 
twenty  years,  except  in  cases  of  part  payment ;  and  that 
here  there  had  been  no  part  payment,  the  payments  that 
have  been  made  having  been  made  in  respect  of  what  are 
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to  be  treated  (it  was  said)  as  so  many  distinct  legacies. 
But,  looking  to  the  40th  section  of  the  Act,  I  find  the 
prohibition  it  contains  against  suits  to  recover  any  legacy 
after  twenty  years  followed  by  this  exception  : — "  unless 
in  the  meantime  some  part  of  the  principal  money  or  some 
interest  thereon  shall  have  been  paid.''  And  the  payments 
that  have  been  made  in  this  case  are,  as  I  have  already 
held,  payments  of  so  many  parts  of  the  principal  money 
constituting  the  annuity. 
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I  apprehend,  that,  in  order  to  bar  the  right  to  recover  an 
annuity  by  the  provisions  contained  in  the  40th  sec^tion  of 
the  Act,  you  must  have  a  case  where  there  has  been  no 
recognition  of  the  annuity.  This  is  not  a  case  of  that 
description. 

The  only  other  argument  against  the  claim  of  the 
Petitioners  was,  that  they  were  barred  by  their  own  laches 
and  acquiescence ;  but  as  the  fund  has  never  been  applied 
by  the  trustees  to  any  other  purpose,  and  is  still  here  for 
whoever  can  make  out  the  best  title  to  it,  that  argument 
does  not  apply. 

Upon  the  question  of  the  right  to  interest  on  the  arrears, 
I  did  not  hear  counsel  for  the  Respondents.  It  is  very 
rarely  that  interest  is  given  on  arrears,  and  to  that  part  of 
ihe  claim  of  the  Petitioners  the  argument  that  they  are 
barred  by  their  own  laches  would  be  applicable. 

The  Petitioners  are  entitled  to  an  account  of  the  arrears 
due  in  respect  of  their  annuities,  and  to  payment  of  the 
amount  found  due  out  of  the  fund  in  court. 


Ordered  accordingly. 
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1859. 
March  litk. 
Husband  and  LOVETT  V.  LOVETT. 

Chiidrm.  -1^  March,  1852,  the  Petitioner,  George  Wallisy  being  in 
A  promiBo  to  a  treaty  of  marriage  with  his  late  wife,  the  following  letter 
woman  about  ^jjg  received  by  that  lady  from  the  solicitors  of  Miss  Lovetty 
sum  of  money    the  testatrix  in  the  cause : — 

"  to  be  BetUed 
for  her  benefit 

^«^oM  to^e  ^j  When  at  Liacomhe  last,  the  subject  of  your  intended 
communicated    marriafre  was  mentioned  to  me  by  Miss  Lovett  and  your 

to  her  intended  ^  .  "^  ,    -^ 

husband,  en-  sister,  who  has  uo  doubt  written  to  you,  and  I  was  directed 
for  a  settle-  to  convey  to  you  Miss  LovetCa  kind  intentions  on  this 
SITc^^^ter  ^^PPy  occasion.  She  proposes  to  give  you  £1000,  to  be 
children;  but  if  settled  for  your  benefit  previous  to  the  marriage ;  but  you 
out  exercising  will  have  the  goodness  to  furnish  me  with  the  prospects  or 
husbinS,  as  hw  fortune  of  your  intended  husband  (Mr.  Wallisy  I  believe), 
if  "nSuS'aS  ^^^^  ^^  present  source  of  income,  to  enable  me  to  further 
soiuteiy,  to  the  advise  Miss  Lovett  on  the  eligibility  of  your  union.     I 

exclusion  of  the  ,  .  ^      .  _       . 

issue  of  the       understand  the  gentleman  is  not  ot  any  profession  or  busi- 

mamage.  n^sSy  and  has  therefore,  I  presume,  an  independence  for 

the  support  of  the  marriage  state  ;  you  wiU  therefore  favour 

me  with  all  particulars,  when  I  will  again  see  Miss  Lovettj 

and  afterwards  write  to  you." 

This  letter  was  sho^vn  to  the  Petitioner  previously  to  the 
marriage,  which  was  solemnised  in  May,  1852. 

No  settlement  was  ever  made  of  the  £1000 ;  but,  by  an 
arrangement  between  the  parties,  the  testatrix  retained 
in  her  hands  that  sum,  and  paid  interest  thereon  to  Mrs. 
Walli8  at  five  per  cent.,  until  the  death  of  the  latter,  which 
occurred  in  November,  1854.   • 

Miss  Lovett  died  in  August,  1855.     Suits  were  instituted 
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fi>r  the  administration  of  her  estate.  And  on  motion  in  such 
soits,  it  was  ordered,  that  the  said  sum  of  £1000  should  be 
raised  ont  of  the  real  and  personal  estate  of  the  testatrix 
as  a  marriage  portion,  on  the  marriage  of  Mrs.  WaUis  with 
the  Petitioner,  according  to  the  letter  of  March,  1852,  with 
interest  at  five  per  eent. ;  and  that  the  amoimt  so  to  be 
raised  should  be  paid  into  court,  with  liberty  for  the 
Petitioner,  or  anj  oth^  party  claiming  an  interest  therein, 
to  apply. 


1859. 


/9McmmL 


The  principal  snm  of  £1000,  with  d£203  :  11  :  8  in 
respect  of  interest  since  the  death  of  Mrs.  WaUUf  was 
accordingly  paid  into  court.  And  a  petition  was  now 
presented  by  George  Wallisy  as  administrator  to  his  late 
wife,  praying  that  the  entire  Amd  in  court  (£1203  :  11  :  8) 
might  be  ordered  to  be  paid  to  him  for  his  own  use  and 
benefit. 

It  appeared  that  there  was  only  one  child  of  the  marriage. 


Mr.  71  Terrell,  for  the  Petitioner,  submitted,  that,  as 
administrator  of  his  deceased  wife,  the  Petitioner  was 
entitled  to  the  entire  fund  in  court. 

The  letter  of  March,  1852,  was  an  executory  contract; 
and  in  executing  such  contracts  the  Court  could  not  look 
beyond  the  instrument  itself  in  order  to  ascertain  the  in* 
tention  of  the  parties.  Here  the  utmost  that  was  expressed 
in  the  instrument  was,  that  during  the  life  of  the  deceased 
wife  the  property  should  be  for  her  separate  use.  The 
letter  was  confined  strictly  to  the  wife,  and  for  her  only 
coidd  a  settlement  have  been  enforced.  Besides,  even  if 
the  wife,  if  living,  could  have  insisted  upon  having  a  settle- 
ment executed  for  the  benefit  of  children  of  the  marriage. 


ArgumenL 
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1859. 


Argument, 


here  she  had  died  without  exercising  that  right.  And,  as 
in  the  case  of  a  wife's  equity  to  a  settlement  out  of  a  Aind 
in  court,  if  that  equity  be  waived  by  the  wife,  the  interests 
of  the  children  are  defeated  :  Murray  v.  Lord  Elibank(a), 

The  case  of  Fenner  v.  Taylor  (b),  reversed  on  appeal  by 
Lord  Brougham  J  C-(c),  was  an  express  authority  in  favour 
of  the  Petitioner.  There  a  husband,  whose  wife  was  en- 
titled to  a  fund  in  court,  signed  a  memorandum  after 
marriage  agreeing  to  secure  half  her  property  on  herself; 
and  it  was  held,  reversing  the  decision  of  the  Court  below, 
that  it  was  competent  for  the  wife  to  waive  the  agreement, 
and  that  any  benefit  which  her  children  might  have  taken 
under  it  was  defeated  by  her  waiver. 

The  Yice-Chancellob. — Here  the  wife  has  died  with- 
out doing  anything.  In  Fenner  v.  Taylor  there  had  been 
an  express  waiver  by  the  wife. 

Mr.  Terrell. — The  contract  here  is  executory ;  and  the 
Court,  in  construing  it,  cannot  import  into  it  any  inten- 
tion beyond  what  is  there  expressed,  namely,  a  settlement 
for  the  separate  use  of  the  wife. 

Mr.  Stiff ey  for  the  infant  child  of  the  marriage,  contended, 
that  the  Petitioner  was  entitled  to  a  life  interest  only  in 
the  fund ;  and  that,  subject  to  such  life  interest,  the  Court 
would  direct  the  fund  to  be  settled  for  the  benefit  of  the 
infant,  as  the  only  issue  of  the  marriage. 

In  construing  executory  instruments,  the  Court  dis- 
tinguishes between  cases  like  the  present  of  articles  for  a 
settlement,  and  those  where  the  instrument  in  question  is 


(a)  10  Yes.  84.         (6)  1  Sim.  169.         (c)  2  Ross.  &  My.  190, 
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a  will.  In  case^  of  the  latter  description,  the  intention 
must  be  collected  exclusively  form  the  instrument  itself; 
but  in  construing  articles  for  a  settlement,  the  Court 
presumes,  imless  the  contrary  be  shown,  that  the  intention 
of  the  parties  was  to  make  provision  not  only  for  the  wife, 
but  also  for  the  issue  of  the  marriage. 

The  case  of  Fenner  v.  Taylor  (the  only  authority  having 
any  bearing  upon  the  present  question,)  was  distinguishable. 
There  the  memorandum  of  agreement  was  post-nuptial,  and, 
in  the  opinion  of  the  Lord  Chancellor  and  Sir  William 
Grantj  was  a  voluntary  instrument.  Here  the  instrument 
was  ante-nuptial,  and  in  effect  a  contract  by  a  third  party. 
Had  those  circumstances  existed  in  Fenner  v.  Taylor^  it 
was  clear  from  Sir  John  LeacKa  observations,  that  the 
decision  would  have  been  in  favour  of  the  issue  of  the 
marriage.  '^  As  the  particular  form  of  the  settlement  was 
not  specified  in  the  memorandum,  a  Court  of  equity,"  he 
says,  **  if  it  were  called  upon  to  execute  the  agreement, 
would  direct  a  settlement  to  be  executed  in  the  ordinary 
form  of  marriage  settlements;  and  the  children  conse 
quently  would  be  entitled  to  a  benefit  conformable  to  the 
usual  course  in  such  settlements:"  Per  Sir  John  Leachj 
M.  R.,  in  Fenner  v.  Taylor  (a). 

The  Vice-Chancellob. — Could  not  this  lady,  if  she 
were  now  alive,  have  claimed  the  whole  of  the  fund? 

Mr.  Stiffe  submitted  she  could  not.  The  Court  would 
act  on  the  general  presumption  in  jEsivour  of  children. 
And  here,  neither  before  nor  after  the  marriage,  had  there 
been  any  other  settlement  for  their  benefit. 

A  reply  was  not  heard. 

(a)  2  Rubs.  &  My.  196. 


Atyumeni. 
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1859. 

LOVKTT 

V. 
LOVBTT. 

Judgment 
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Yice-Chancellob  Sib  W.  Page  Wood  : — 

I  think  the  question  raised  by  this  petition  is  in  substance 
the  same  as  arises  in  cases  where  there  is  a  fiind  in  court, 
out  of  which  a  married  woman  has  had  an  equity  to  a 
settlement. 


[His  Honour  stated  the  facts  as  above;  and  proceeded] 

As  regards  the  letter  of  March,  1852,  the  only  part  of  it 
which  is  material  to  the  present  question  is  that  in  which 
the  solicitor  of  the  testatrix  says, — "  I  was  directed  to  con- 
vey to  you  Miss  Lovetfs  kind  intentions  on  this  happy 
occasion.  *  *  She  proposes  to  give  you  £1000,  to  be 
settled  for  your  benefit  previous  to  the  marriage."  That  is 
all  that  is  material.  The  remainder  of  the  letter  merely 
contains  inquiries  as  to  the  prospects  and  fortune  of  the 
intended  husband,  made  for  the  sole  purpose  of  enabling 
the  writer,  as  he  expresses  it,  "to  fiirther  advise  the 
testatrix  on  the  eligibility"  of  the  marriage. 

The  letter  concludes,  "  you  will  therefore  favour  me  with 
all  particulars,  when  I  will  again  see  Miss  Lovettj  and 
aflerwards  write  to  you."  No  letter  is  in  fact  written 
aflerwards.  The  marriage  is  solemnised,  and  nothing  is 
done  by  the  testatrix  fi^m  which  it  can  be  inferred  that  she 
objected  to  it  as  ineligible. 

Under  these  circumstances,  and  the  letter  having  been 
shown  by  the  wife  to  her  husband  previously  to  their 
marriage,  it  appeared  to  me,  when  the  case  was  before  me 
upon  the  former  occasion,  that  the  wife  had  become  the  sole 
owner  of  the  fund,  subject  only  to  this,  that,  the  husband 
lia\4jig  seen  the  letter  before  the  marriage,  she  had  a  right 
to  call  upon  him  to  have  the  fund  settled  for  her  benefit, 
audi  if  she  were  so  minded,  for  the  benefit  of  the  children  of 
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the  marriage.  The  property  in  the  fund  was  entirdj  out  of 
the  donor,  who  had  merely  resenred  to  herself  the  right  of 
judging  as  to  the  eligibility  of  the  marriage.  The  Amd 
was  one  to  which  the  wife  was  solely  entitled|  with  a  power, 
as  against  her  husband,  of  directing  the  manner  in  which  it 
should  be  settled. 

If  that  were  so,  the  position  of  this  lady  was  precisely 
that  of  a  wife  having  a  fund  in  this  court  out  of  which  she 
has  an  equity  to  a  settlement,  where  it  is  the  right  of  the 
wife  either  to  direct,  out  of  court,  that  the  fund  shall  be 
settled,  or  to  file  her  bill  to  enforce  her  rights  if  they  are 
disputed,  or  if  her  directions  are  not  submitted  to. 

In  this  case,  the  wife  has  died  without  exercising  tfiat 
right  in  either  of  the  modes  I  have  mentioned.  She  has 
neither  filed  a  bill,  nor  given  directions  out  of  court  with 
reference  to  the  settlement  of  the  fund.  And  it  appears  to 
me  that  the  rights  of  the  present  claimants  are  precisely 
the  same  as  they  would  have  been  in  case  the  wife  had 
died  entitled  to  funds  in  court  under  similar  circumstances. 

Otherwise  I  should  have  been  obliged  to  hold,  in  case  a 
bill  had  been  filed  on  behalf  of  the  infant  during  the 
lifetime  of  the  wife,  that  she  had  no  option,  but  was  bound 
to  have  the  Amd  settled  for  the  benefit  of  her  children. 

It  appears  to  me,  that  the  fund  belonged  to  this  lady 
during  her  life  for  her  separate  use ;  and  she  having  died 
without  directing  how  it  should  be  settled,  or  taking  any 
steps  for  that  purpose,  it  now  belongs  to  her  husband  as 
her  personal  representative.  ^ 

There  will,  therefore,  be  an  order  according  to  the 
prayer  of  the  petition. 


JitdgmmL 
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1858. 

^t^^  BARCLAY  V.  MASKELTNE. 

Where  mdeviw  ^^ARLES  KELSALLj  by  his  will,  dated  the  5th  of 

in  a  wm  is  April,  1851,  (inter  alia),  devised  and  bequeathed  his  finee- 

cnmbent  on  hold  villa  and  dwelling-hoose  at  Hythej  with  the  garden 

contend  that  it  ^^^  appurtenants  thereto  belonging,  and  all  the  household 

^i^f^^'^T^n"  fiirniture  and  implements   of  household,   bookcases,   bed 

ed  uy  a  codicil,  ^ 

to  show  that  and  table  linen,  china,  wines,  liquors,  ornaments,  sculpture, 

revoke  iseqnal-  works  of  art,  and  Other  articles  and  things  which  were  then 

froefivm^Mibt  ^^  should  at  his  death  be  in  or  about  his  said  villa,  and  the 

with  the  origi-  garden,  offices,  and  outbuildings  thereto  belonging,  (except 

nal  intention  to 

devise— for  plate,  books,  prints  and  drawings,  money  and  securities  for 

a  rei^nabie  ^  money,  and  what  else  he  might  have  otherwise  disposed 

ttTda^^*'  of  by  his  will  or  any  codicil  thereto),  and  all  other  his  real 

revocation  was  estate,  if  any,  unto  the  Honourable  Robert  Charles  Her^ 

dnde  the  par-  bertj  the  fourth  son  of  Edward  Herberty  then  late  Earl 

SSl^ch^*^  ^^  PottTM,  his  heirs,  executors,  and  administrators,  if  he 

devise  ooght  to  should  be  living  at  the  testator^s  death,  and,  if  he  should  be 


A  beanest  of  ^®°  dead,  to  Other  sons  of  the  said  Earl,  as  in  the  said 
spedfic  chat-     will  mentioned. 

telsbywiUis 
revoked  by  a 

Ser^fSe*  Between  the  date  of  his  will  and  the  end  of  the  year 

aameciiattels     1856  the  testator  made  ten  codicils  to  his  will. 

by  codicfl  to 
another.    Bnt 
where  the  lat- 
ter beqnest  is         The  sixth  codicil  was  dated  the  1st  of  May,  1855,  and 

not  made  sim- 

pliciter,  bnt  is 

prefaced  by  a  redtal  showing  tliat  it  was  founded  on  a  misconception  of  the  tme  effect  of  the 

will,  the  same  result  will  not  necessarilj  follow. 

Thus,  where  a  will  beqoeathing  specific  chattels  to  A.  (who  was  not  personalljr  known  to  the 
testator)  was  followed  by  a  codicil  reciting  (erroneonsly),  that  by  the  will  they  were  bequeathed 
to  B.  (who  was  ^de  to  A.,  and  a  personid  friend  of  the  testator),  revoking  that  beqnest  on  the 
ground  that  R  was  lately  dead,  and  testator's  connection  with  his  famUy  thereby  almost  null, 
and  bequeathing  the  same  chattels  to  another  family : — ffddj  that  the  bequest  in  the  will  was 
not  revoked  by  the  codiciL 

And  the  drcomstanoe,  that  it  might  reasonably  be  doubted  whether,  if  the  real  effect  of  the 
will  had  been  present  to  the  testator's  mind,  he  would  not  still  have  disposed  of  the  property 
diff(erently,  was  not  held  to  affect  this  conclusion. 
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was  as  follows : — "  This  is  a  codicil  to  the  will  of  Charles 
KelsaUy  Esq.,  which  will  is  dated  April  the  4th,  1852  (sic) 
I  hereby  revoke  and  cancel  the  legacy  of.  my  yilla  at 
Hythej  bequeathed  in  my  will  to  the  Honourable  Robert 
CUve  {sic)  and  his  heirs,  he  being  lately  deceased,  and  my 
connection  with  his  family  thereby  almost  null,  which 
legacy  is  hereby  cancelled.  I  hereby  give  and  bequeath 
my  aforesaid  villa  at  Hythe^  near  SovihampUmj  with  all  its 
furniture,  appurtenances,  and  ornaments,  both  within  and 
without  doors  (excepting  always  those  articles  otherwise 
bequeathed  in  my  will),  conjointly  to  the  three  sisters 
CharlotUy  Antonioy  and  Agnes  Maskelyner 
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1868. 


The  testator  died  in  January,  1857. 

A  suit  having  been  instituted  for  the  administration  of 
the  personal  estate  of  the  testator,  a  question  arose  whether 
the  personal  chattels  in  and  about  his  villa  at  Hyihe  passed 
by  his  will  to  Mr.  Herbert^  or  by  his  codicil  to  the  Misses 
Mashelyne. 

It  appeared  that  Mr.  Herbert  was  nephew  to  the  Mr. 
Clive  named  in  the  sixth  codicil ;  also,  that  Mr.  CUve  was 
a  personal  friend  of  the  testator :  but  the  testator  had  no 
personal  acquaintance  with  Mr.  Herbert  or  any  of  his 
brothers  named  in  the  will. 

It  was  the  fact,  as  stated  in  the  sixth  codidl,  that  Mr. 
CUve  was  dead  at  the  date  of  that  instrument.  Mr.  Her- 
hert  was  still  living. 


It  was  agreed  to  admit  in  evidence  certain  letters  written 
and  sent  to  Mr.  CUve  by  the  testator  in  the  interval  between 
the  date  of  his  will  and  that  of  his  codicil,  and  in  which  he 
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1868.        informed  Mr.  Clive  that  he  had  by  his  will  devised  his  villa 
Barclay       at  Hythe^  with  its  appurtenances,  to  Mr.  Clive  and  his  heirs. 

r. 
Haskkltns. 

ArgtmenL 

Mr.  Haddan  appeared  for  the  Plaintiff. 

•     Mr.  WiUcochy  Q.  C,  and  Mr.  E.  E.  Kay^  for  the  De- 
fendants, the  Misses  Maakelyne : — 

The  bequest  in  the  will  in  favour  of  Mr.  Herbert  was  re- 
voked by  the  codicil,  and  the  chattels  in  question  passed  by 
that  instrument  to  the  Misses  Maskelyne. 

There  is  in  the  second  clause  of  the  codicil  a  dear  and 
express  bequest  of  the  property  in  question  to  the  Maske- 
lynes  ;  and  the  rule  is,  that  a  bequest  by  will  to  one  person 
is  revoked  by  a  codicil  bequeathing  the  same  property  to 
another  person.  Of  two  inconsistent  bequests,  the  latest  is 
that  to  which  the  Court  gives  effect.  So  far  as  regards 
the  particular  property  in  dispute,  the  codicil  alone  is  the 
last  will  and  testament  of  the  testator. 

Nor  does  the  first  clause  of  the  codicil  affect  the  appli- 
cation of  this  rule.  That  clause  may  well  refer  to  another 
instrument,  executed  by  the  testator  since  the  date  of  his 
will,  and  by  which  the  villa  and  its  contents  were  actually 
devised  to  Mr.  CUvty  as  recited.  The  presumption  is,  that 
it  does  refer  to  such  an  instrument,  for  it  is  intituled  a  co- 
dicil to  a  will  dated  April  4th,  1852, — ^whereas  the  will, 
bequeathing  the  property  to  Mr.  Herbertj  was  dated  April 
5th,  1851 ;  and  that  presumption  is  strengthened  by  the 
testatoi^s  letters,  which  the  parties  have  agreed  to  admit  in 
evidence,  written  between  the  date  of  the  will  and  that  of 
the  codicil,  and  informing  Mr.  Clivej  that  he  had  by  hid 
will  devised  the  villa  and  its  ocmtents  to  him  and  his  heirs. 
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The  Vice-Chancellob  said,  these  letters  coxdd  not  be 
read  in  evidence  npon  the  question  now  before  the  Court.      Bakcsjlt 
Besides,  the  statements  in  the  letters  might  be  as  erroneous 
as  those  in  the  codicil. 


V, 

Kaskbltns. 


^f^^HMdlH* 


Mr.  Kay. — ^Assuming  such  an  intermediate  will  to  have 
existed,  the  case  would  be  clear  upon  the  second  clause  of 
the  codicil.  But,  even  if  no  such  instrument  was  ever  in 
existence,  the  introductory  part  of  the  codicil  cannot  do 
away  with  the  dear  And  express  bequest  which  follows  in 
fiivour  of  the  Misses  Maakelyne.  Whether  the  property 
were  previously  given  to  the  uncle,  or  to  his  nephew,  is 
immaterial.  K  given  to  the  nephew,  it  was  so  given 
merely  out  of  regard  to  his  "uncle,  who  was  the  testator^s 
personal  friend;  whereas  the  nephew  and  his  brothers  were 
all  personally  unknovm  to  him.  In  either  case,  upon  the 
uncle's  death,  the  motive  of  the  previous  bequest  ceased  to 
operate:  the  testator^s  connection  with  his  &mily  was 
severed, — ^^  almost  null "  as  he  expressed  it.  It  is  impos- 
sible to  read  the  codicil  without  perceiving  that  the  seve- 
rance of  that  connection  was  the  real  motive  which  induced 
the  testator  to  give  the  property,  as  he  did  by  the  codicil,  away 
from  the  Clives  and  Herberts ;  and  had  any  one  reminded 
him,  that  the  bequest  in  his  will  was,  in  fact,  to  Mr.  Her~ 
bert,  it  would  not  have  altered  his  intenlion. 

[They  cited  In  re  HougKa  Estate  (a) j  and  Evans  v. 
Evans  (b).'] 

The  Vicb-Chancellob  referred  during  the  argument 
to  the  case  of  Hearle  v.  Blcks{c)  as  laying  down  the 
general  principle,  that  the  onus  is  upon  those  who  claim 

(a)  16  Jut.  943.  (c)  1  CI.  &P.  20.  Andseeifarf- 

(6)  17  Sim.  86.  diam  v.  Chapman^  4  K.  &  J.  720. 
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under  a  codicil  as  against  devisees  nnder  a  wiU,  to  show 
that  the  intention  to  displace  the  devisee  is  equally  dear 
Maskkltitk.    with  the  original  intention  to  devise. 

Mr.  Daniel,  Q.C.,  and  Mr.  BrigUnt^  fin*  the  Misses  Mag- 
telyney  were  not  called  upon. 


Vice-4]!hakcellor  Sir  W.  Page  Wood  : — 

I  have  had  time  to  amader  this  point  daring  the  aiga- 
ments  of  yesterday  and  to^y,  and,  although  the  case  is 
new  in  some  respects,  it  must  be  dedded  i:^n  the  genial 
prindple,  which  applies  wherever  the  question  arises 
whether  a  will  has  been  revoked  by  a  codidL  Whatever 
doubts  may  be  raised  in  my  mind  by  the  co^dl  as  to  the 
intention  of  the  testator,  there  is  not  in  that  codicil  an  in- 
dication so  dear  and  certain  of  an  intention  to  revoke  as  to 
overcome  tiie  dear,  certain,  and  e:q>ress  gift  contained  in 
the  will. 

The  case  oiHearU  v.  Hiek8(a)  is  of  value,  fin*  the  enun- 
ciation it  contains  of  the  general  prindple  to  which  I  have 
adverted.  The  particular  fibcts  of  the  case  are  inapplicable 
to  the  present;  but  Ixxrd  Chief  Justice  Tindaly  in  de- 
livering the  opinion  of  the  Judges,  commences  and  termi- 
nates with  the  proposition :  ^  The  general  prindple,'*  he 
says,  ^upon  which  our  opinicm  proceeds,  may  be  stated 
thus: — ^The  testator  does,  by  his  will,  show  a  dear  and 
manifest  intention  to  devise  the  estate  in  question  to  his 
wife,  fer  life,  or  during  her  widowhood.  If  such  devise  in 
the  win  is  dear,  it  is  incumbent  on  those  who  contend  it  is 

(a)  1  CL  &  F.  20. 
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not  to  take  effect  hy  reason  of  a  reyocation  in  the  codicil,  to 
show  that  the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  as  the  original  intention  to  devise ;  for  if  there 
is  only  a  reasonable  doubt  whether  the  clause  of  revocation 
was  intended  to  include  the  particular  devise,  then  such  de» 
vise  ought  undoubtedly  to  stand." — So  that,  although  I 
should  arrive  at  the  conclusion  that  there  is  a  reasonable 
doubt  on  the  codicil  now  before  me,  whether  it  was  not  the 
intention  of  the  testator,  under  the  circumstances,  to  revoke 
the  gift  contained  in  his  will ;  yet,  if  it  amounts  only  to  a 
doubt,  however  reasonable,  the  original  gift,  being  clear  and 
express,  must  stand. 

So,  at  the  conclusion  of  the  address  in  which  he  deli- 
vered the  opinion  of  the  judges,  the  same  learned  judge 
says: — ^^Upon  the  whole,  although  these,  and  perhaps 
other,  difficulties  may  be  urged  against  the  construction 
above  proposed,  we  think  the  onus  probandi  of  showing 
that  the  devise  to  the  wife  is  included  in  the  clause  of 
partial  revocation  is  cast  upon  those  who  claim  under 
such  revocation,  and  that  it  is  not  shown  with  sufficient 
c^tainty  that  this  devise  to  the  wife  is  included  in  such 
clause ;  on  the  contrary,  that,  upon  the  proper  construction 
of  this  codicil,  the  intention  appears  to  have  been,  that 
the  devise  to  the  wife  should  not  be  revoked  by  the  codicil." 

In  the  present  case  there  is  in  the  will  a  devise  and  bequest 
of  real  and  personal  estate,  plain,  clear,  and  explicit,  to  Mr. 
Herbert^  with  remainders,  in  the  event  of  his  predeceasing 
the  testator,  to  two  other  persons.  Then  how  does  it  stand 
with  regard  to  the  codicil  1 

In  the  first  place,  the  codicil  begins  with  statements  with 
reference  to  the  date  and  effect  of  the  will,  which  do  not 
correspond  with  the  will  that  has  been  admitted  to  pro- 
bate.    The  codicil  is  headed  ^^  This  is  a  codicil  to  the  will 

VOL.   I.  K 


129 


1858. 


Jmd^mmL 


130 


CASES  IN  CHANCERY. 


1858. 


JudgmmU. 


of  Charle$  KeUall,  which  will  is  dated  April  4th,  1852;'— 
whereas  the  will  that  has  been  admitted  to  probate  is  dated 
April  5j  1851, — and  it  describes  the  devise  by  the  will  of 
the  property  in  question  as  having  been  made  in  favour, 
not  of  Mr.  Herberty  but  of  Mr.  CUoe. 

In  reference  to  this,  it  was  suggested  in  argument,  that 
there  may  have  been  another  instrument,  although  not  now 
forthcoming,  corresponding  in  date  and  in  effect  with  the 
statements  in  the  codicil,  and  passing  the  property  to  Mr. 
Clive ;  in  which  case  there  would  be,  in  the  latter  part  of 
the  codicil,  a  clear  and  express  gift  of  the  property  to 
the  Maskelynes. 

But  on  the  facts  of  this  case  I  am  dealing  with  the  per- 
sonal chattels  only;  and  in  dealing  with  personal  chat- 
tels I  am  concluded  by  the  will  which  has  been  admitted 
to  probate.  In  that  will  there  is  a  clear  and  express 
bequest  of  the  property  to  Mr.  Herbert.  Except  in  the 
heading  and  recital  in  the  codicil,  which  in  themselves 
cannot  establish  the  fact,  there  is  no  evidence  what- 
ever before  me  that  there  was  ever  in  existence  an  inter- 
mediate will  made  between  the  date  of  the  will  which  has 
been  admitted  to  probate  and  the  date  of  the  codicil,  and 
corresponding  with  the  description  contained  in  the  codicil. 
And  I  must,  therefore,  take  the  codicil  to  make  an  erroneous 
reference  to  the  will  which  has  been  admitted  to  probate. 

Then  the  operative  part  of  the  codicil  is  as  follows : — "  I 
hereby  revoke  and  cancel  the  legacy  of  my  villa  at  Ht/thej 
bequeathed  in  my  will  to  the  Honourable  Robert  Clive  and 
his  heirs,  he  being  lately  deceased,  and  my  connection  with 
his  family  thereby  almost  null ;  which  legacy  is  hereby  can- 
celled. I  hereby  give  and  bequeath  my  aforesaid  villa  at 
Hythej  with  all  its  fomiture,  appurtenances,  and  ornaments" 
.  .  .  .  "conjointly  to  the  tliree  sisters,"  the  Jftfa^* 
kelynes. 
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As  to  this,  it  was  argaed,  that  there  is,  in  the  second 
danse  of  the  codicil,  a  clear  and  express  gift  of  the  pro- 
perty in  question  to  the  Maskefynea ;  and  if  there  be  in  a 
will  a  clear  and  express  gift  of  certain  property  to  A.j  and 
in  a  codicil  a  gift  as  dear  and  express  of  the  same  property 
to  B.f  the  latter  gift  passes  the  property  to  B. ;  the  two  be- 
quests being  inconsistent,  the  latest  is  that  to  whicli  the 
Court  gives  effect. 


1S58. 


That  proposition  is  true  where  the  bequest  in  the  codicil 
is  made  simpliciter;  but  the  question  in  this  case  is,  whether 
the  bequest  in  the  codicil  is  made  simpliciter,  or  whether  it 
is  not  coupled  with  the  introductory  part  of  the  codicil,  in 
which  the  testator  states,  in  plain  words,  his  belief,  that  by 
the  death  of  the  previous  legatee  he  has  now  a  clear  field 
for  the  disposal  of  his  property.  Leaving  out  the  words  as 
to  his  connection  with  the  family  being  now  severed, — ^upon 
which  I  shall  comment  presently, — it  is  the  simple  case  of  a 
gift  by  will  of  a  specific  chattel  to  ^.,  followed  by  a  codicil, 
in  which  the  testator  says,  ^^  Whereas,  by  my  will,  I  have 
given  a  specific  chattel  to  J.  &,  and  J.  S*  is  now  dead,  now 
therefore  I  give  all  that  same  chattel  to  B,  instead  of  J.  /S." 
There  being,  in  facty  no  gift  whatever  to  J.  5.,  who  is  dead, 
but  a  gift  to  ^.,  who  is  alive  at  the  death  of  the  testator. 
It  is  not  the  simple  case  of  a  gift  of  the  same  chattel  to 
one  person  by  the  will,  and  to  another  person  by  a  codicil 
to  the  will ;  it  is  a  gift  to  one  by  will,  and  to  another  by 
the  codicil,  the  gift  hi  the  codicil  being  prefaced  by  a  state* 
ment  that  the  donee  under  the  will  is  out  of  the  way,  and 
the  field  is  clear ; — ^the  object  of  the  gift  in  the  will  being  at 
an  end,  the  testator  feels  himself  at  liberty  to  dispose  of  the 
property  by  his  codicil  to  someone  else.  Other  cases  might  be 
put,  in  which  the  point  would  be  equally  clear.  Suppose  a  gift 
by  will  to  Johfiy  and  then  a  codicil  reciting  "  Whereas  I 
gave  that  property  by  my  will  to  Henry ^  and  Henry  has 
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displeased  me,  now  I  hereby  give  it  to  J.  5.,"  no  one  conld 
contend  that  the  gift  to  John  was  displaced  by  the  codicil. 
The  whole  oodicil  proceeded  npon  a  mistake.  A  new  gift 
to  J,  S,y  standing  alone  and  without  any  such  preface^ 
would  have  displaced  the  gift  to  John ;  but  being  prefaced 
by  a  recital  showing  plainly  that  the  new  legatee  was  only 
substituted  because  the  first  legatee  was  out  of  the  way, 
cannot  deprive  the  person  entitled  under  the  previous  in- 
strument. 


Then,  as  to  the  words  which  follow  the  mistaken  recital, 
that  the  testator  has  bequeathed  the  property  by  his  will  to 
the  Honourable  Robert  Clive  and  his  heirs,  namely  ^^he  being 
lately  deceased,  and  my  connection  with  his  family  thereby 
almost  null,"  it  is  very  probable,  as  was  suggested  in  argu- 
ment, that,  Mr.  Clive  being  the  testator^s  personal  friend, 
and  one  whom  he  regarded  and  esteemed,  the  bequest  in 
the  will  to  his  nephew,  Mr.  Herbert^  was  made  out  of 
esteem  and  regard  for  the  uncle ;  and  if  the  testator  had 
been  reminded,  while  making  the  codicil,  that  he  had  given 
the  property,  not  to  the  uncle,  but  to  the  nephew,  he  might 
have  said,  ^^  K  I  gave  it  to  the  nephew,  it  was  out  of  re- 
gard to  his  uncle ;  but  now  that  the  uncle  is  dead,  I  do  not 
much  care  about  the  other  members  of  the  &mi]y.  The 
connection  between  us  is  now  almost  null,  and  therefore  I 
revoke  the  gift."  That  is  very  possible  by  way  of  conjec- 
ture ;  but,  after  all,  it  amounts  to  no  more  than  raising  ^^  a 
reasonable  doubt,"  whether,  if  the  true  efiect  of  his  will  had 
been  present  to  the  testatoi^s  mind,  and  if  he  had  not  made, 
as  he  has  made,  a  plain  and  palpable  mistake  on  that  sub- 
ject, he  might  not  still  have  been  induced  to  make  a  dif- 
ferent disposition  of  the  property  from  that  contained  in 
the  will. 


That  being  so,  I  fall  back  upon  the  principle  laid  down 
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in  the  case  of  HearU  v.  Hicks.  The  most  that  has  arisen 
in  my  mind  is  no  more  than  a  certain  degree  of  doubt 
what  might  have  been  the  intention  of  the  testator  with  re- 
ference to  his  property,  but  nothing  like  that  sort  of  cer-  j^ZILl 
tainty  which  can  enable  me  to  say  that  the  plain  and  ex- 
press gif);  in  the  will  is  altered  by  the  effect  of  the  codicil. 

There  will  be  a  declaration  that  the  chattels  passed  by 
the  gift  in  the  will  to  Mr.  Herbert^  and  that  such  gift  was 
not  revoked  by  the  codicil. 


1859. 
Jon.  18M,18C4. 

PARKER  V.  WATKINS*.  ^^[S^^^^ 

Y  a  settlement  executed  in  the  year  1824,  five  fineehold         Cotu. 

messuages  in  the  city  of  Oxford  were  conveyed  to  three  Where  a  mort- 

trustees  and  their  heirs  (subject  to  certam  trusts  lor  the  put  to  expenses 

benefit  of  the  settlors),  upon  trust  for  the  Defendant  Anne  ^^e  tiUetothe 

Eaton  and  her  husband  for  their  lives  and  the  life  of  the  f  ***«,  t|»«  de- 
fence being  for 
survivor  of  them,  with  remainder  to  all  their  children  as  the  benefit  of 

tenants  in  common  in  fee.      The  settlement  contained  a  terested,  he  u 

power  for  the  settlors  to  direct  the  trustees  to  raise  thjB  ^^JJ^gJ^ 

sum  of  £1500  and  pay  the  same  as  they  (each  as  to  one-  «»p«nse8 

,  against  the  es- 

fourth  thereof)  should  appoint,  and  a  power  for  the  trustees  ute;  bat  if  his 

to  raise  the  said  sum  or  so  much  thereof  as  might  be  mortgage  only 

necessary  by  mortgage  or  beneficial  lease  of  all  the  premises  ^^  ^f  his  de^ 

except   one  of  the  said  messuages,  therein  described  as  fence  should 

,  ,  not  be  borne  by 

the  messuage  then  in  the  occupation  of  Eaton.  the  esute  as 

against  parties 
interested  in 

In  the  year  1842,  Eaton  and  Anne  his  wife  joined  in  ^equity  of 

,  ,  redemption, 

conveying  her  life  estate  in  the  settled  property,  and  a  unless  they  can 

be  shown  to 
have  concurred 
in  or  assisted 
*  Ex  relatione  Mr.  A.  E,  MUUr^  who  was  of  coanBel  for  the  Plaintiff,  the  litigation. 
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poKcy  of  assurance  upon  her  life,  to  the  Defendant  Waddns^ 
to  secure  a  sum  of  £1200. 

The  settlors  appointed  the  whole  sum  of  £1500,  and 
directed  the  same  to  Jbe  paid  to  four  trustees  named  in 
the  appointment  (being  the  three  trustees  of  the  settlement 
jointly  with  Eaton)  upon  certain  trusts. 

In  the  year  1845,  the  trustees  of  the  settlement^  con- 
ceiving that  they  were  entitled  to  provide  for  their  costs 
(estimated  at  £60)  incurred  in  raising  the  appointed  sum 
out  of  the  settled  property,  mortgaged  the  premises  (except 
so  much  of  one  of  the  tenements  as  had  been  in  EatovUs 
occupation  in  1824)  to  the  PlaintiflF  Parker  to  secure  the 
sum  of  £1560  and  interest.  The  interest  of  Wathimfa 
mortgage  being  at  this  time  in  arrear,  he  entered  into 
possession  of  the  mortgaged  premises;  and  it  was  arranged 
between  him  and  Parker  that  WaiMna  should  continue  as 
mortgagee  in  possession,  and  should  keep  down  the  interest 
on  Parker^  8  mortgage. 

In  the  year  1850,  the  Defendant  Anne  EaUmj  who  was 
now  a  widow,  filed  her  bill  against  Hazel  (the  surviving 
.trustee  of  the  settlement),  Hester  (^v&  solicitor),  the  Plaintiff 
Parker^  and  the  Defendant  WatkinSy  praying  that  it  might 
be  declared  that  Parker^  a  mortgage  was  a  security  only  for 
£1500  and  ii?terest,  and  that  no  part  of  the  settled  property 
which  had  at  the  date  of  the  mortgage  been  in  Eaton^a 
occupation  should  have  been  included  in  the  mortgage;  and 
for  an  account  against  the  trustees.  By  his  answer  to  this 
bill  Parker  submitted  that  he  was  mortgagee  in  possession, 
and  that  Hester  (who  had  collected  the  rents  for  Watkins)  had 
collected  them  as  agent  for  him  and  Watkins.  The  Master 
of  the  Rolls  dismissed  this  bill  with  costs  as  against  Parker^ 
Watkinsy  and  Heetery  as  being  a  bill  against  mortgagees 
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not  offering  redemption ;  but  directed  an  acconnt  as  against 
Hazely  and  appointed  new  trustees  of  the  settlement. 

In  1856,  Anne  Eaton  appealed  from  so  much  of  this 
decree  as  dismissed  the  bill  as  against  the  three  persons 
named ;  and  in  April,  1857,  Lord  Cranworthy  C,  dismissed 
the  appeal  with  costs.  Parker's  costs  of  the  suit  and  appeal 
were  taxed  at  £195  and  upwards,  and  no  part  of  the  same 
had  been  paid  bj  Anne  Eaton. 

Under  these  circumstances  Parker  now  filed  this  bill  for 
foreclosure  or  sale,  and  praying  that  the  sum  of  £195  odd 
might  be  paid  to  him  by  the  Defendants  or  some  of  them. 

All  the  points  raised  in  Eaton  y.  Hazel  were  raised  by  the 
answers;  and,  in  addition,  the  persons  entitled  in  remainder 
insisted  that  they  were  not  liable  to  have  the  costs  of  the 
suit  of  Eaton  y.  Hazel  charged  against  their  estate. 


1859. 


StatetMitt. 


Mr.  Bagehawey  Q.  C,  and  Mr.  A.  E.  Miller^  for  the 
Plaintiff — argued,  that,  the  trustees  having  no  other  fond 
for  payment  of  their  costs  (inasmuch  as  the  whole  sum  of 
£1500  was  appointed  and  vested  in  a  different  set  of 
trustees),  they  were  entitled  to  raise  the  extra  sum  of  £60 
to  provide  for  these  costs :  Worrall  v.  Harford (d)y  Attor- 
ney-General  v.  Mayor  of  Norwich(b)y  HiU  v.  Magan{e). 

They  also  argued,  that,  upon  the  evidence,  all  the  property 
claimed  by  the  Plaintiff  was  properly  subject  to  the  power 
to  charge. 

As  to  the  costs  of  Eaton  v.  Hazely  those  were  costs 
(a)  8  Yes.  8.        (&)  2  My.  &  Cr.  424.        (c)  2  MoBoy,  460. 
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1869.        incorred  by  a  mortgagee  in  respect  of  his  mortgage,  and  he 
Pabkbr       was  entitled   to  add  them   to  his  security:    Godfrey  v. 
Wat8on(a). 


V. 

Watkots. 


ilr^iMMfi^ 


Mr.  Bagshawey  jnn.,  for  the  Defendant  Watkinsy  con- 
tendedy  that,  as  against  the  life  estate  of  Anne  Eaton^  he  was 
entitled  in  priority  to  Parkei^s  charge  for  the  costs  of  the 
suit  of  Eaton  v.  Hazel. 

Mr.  Daniely  Q.  C,  and  Mr.  Thomas  Parkerj  for  the 
Defendant  Anne  Eatony  contended,  that,  on  the  evidence, 
more  of  the  property  than  was  properly  subject  to  the 
power  had  been  included  in  the  mortgage.  Then  Parker 
had  in  Eaton  v.  Hazel  admitted  that  he  was  a  mortgagee 
in  possession,  and  should  be  decreed  to  account  as  such. 

Mr.  W.  PoUj  for  reversioners  who  were  sui  juris,  con- 
tended, that  no  more  than  £1500  should  have  been  raised, 
and  the  costs  of  raising  it  should  have  been  paid  out  of  that 
sum  and  not  out  of  the  general  estate :  Gtoyther  v.  A  lien  (6). 
As  to  the  costs  of  Eaton  v.  HcLzelj  we  were  not  parties  to 
that  suit,  and  ought  not  to  be  charged  with  the  costs  of  it. 

Mr.  Henry  Stevens  for  infant  reversioners. 

Mr.  Bagshawey  Q.C.,  in  reply. — A&  to  our  being  mort- 
gagee in  possession,  the  affidavits  show  that  Watkins  was  in 
possession,  and  that  we  never  received  anything  but  our 
interest. 


JudfjmmL       ViCB-ChANCELLOB  SiR   W.  PaGE   WoOD  : — 

I  have  no  doubt  that  the  £60  was  properly  raised :  the 
(«)  8  Atk.  517.  (h)  1  Hare,  506. 
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trustees  were  entitled  to  have  their  expenses  paid  out  of 
their  trust  fund,  and,  as  was  observed  by  Mr.  Miller^  this 
JC1500  was  not  their  trust  fund,  but  was  entirely  appointed 
and  vested  in  a  different  set  of  trustees.  The  case  of 
Gunfther  v.  AUen  is  of  a  different  nature;  there  the  £20,000 
had  been  already  separated  from  the  general  trust  estate, 
and  the  question  was  as  to  the  costs  of  laying  out  that  sum 
in  land ;  of  course,  a  trust  fund  must  bear  the  costs  of  its  own 
investment :  that  is  very  different  from  the  present  case. 

I  am  also  of  opinion,  that  the  Plaintiff  is  right  as  to  the 
question  of  the  property  comprised  in  his  mortgage.  [His 
Honour  showed  this  from  the  evidence.] 

As  to  the  costs  of  the  suit  of  IkOan  v.  Hcuelj  I  do  not  see 
how  the  Plaintiff  can  have  those  costs  as  against  Waikina 
or  the  reversioners.  I  quite  agree,  that,  where  a  mortgagee 
has  been  put  to  expense  in  defending  the  title  to  the  eataUy 
the  defence  being  for  the  benefit  of  all  parties,  he  is  en- 
titled to  charge  those  expenses  against  the  estate;  but  if 
some  litigious  person  chooses  to  contest  his  (the  mortga- 
gee's) title  to  the  mortgage,  that  should  not  affect  the 
parties  interested  in  the  equity  of  redemption,  unless  they 
can  be  shown  to  have  concurred  in  or  assisted  the  litigation. 
It  is  the  ordinary  case  of  anyone  who  has  the  misfortune  to 
have  dealings  with  a  litigious  person,  who  is  unable  to 
pay  the  costs  occasioned  by  his  conduct. 


1859. 


JudgmmL 


Some  contention  has  been  raised,  as  to  whether  the 
Plaintiff  is  to  be  treated  as  mortgagee  in  possession.  It 
appears  that  he  never  was  really  in  possession  of  the 
property ;  but,  as  he  has  stated  that  he  was  so  in  his  answer 
in  the  suit  of  Eaton  v.  Hazel,  I  think  I  must  hold  him 
bound  by  his  own  admission,  and  direct  an  account  against 
him,  and,  as  he  must  be  taken  to  have  entered  inunediately, 
it  must  be,  of  course,  with  annual  rests. 


138 


CASES  IN  CHANCERY. 


1859. 


JudffmciU. 


The  decree  will  declare  that  the  £1560  was  properly 
raised;  then  declare  that  all  the  property,  except  that 
marked  A  on  the  plan,  passed  by  the  mortgage  deed;  then 
direct  an  account  against  Parker  as  mortgagee  in  possession, 
with  annual  rests.  Of  course,  the  reversioners  cannot  call 
on  the  tenant  for  life  to  pay  off  the  mortgage;  so  the 
application  of  the  rents  and  profits  will  be,  first,  to  pay  the 
interest  on  the  Plaintiff's  mortgage  and  his  costs  of  this 
suit,  then  to  pay  the  trustees  their  costs  of  this  suit  as 
between  party  and  party,  then  to  pay  Waikins  the  principal 
and  interest  of  his  mortgage  debt,  and  then  to  pay  those 
costs  of  Eaton  v.  Hazel ;  then  there  will  be  an  inquiry  as  to 
what  portion  of  the  costs  of  Eaton  v.  Hazel  are  not  yet 
repaid  to  the  Plaintiff;  and  then  the  foreclosure  will  be  a 
little  particular : — there  will  be  only  one  day  to  redeem ; 
but  the  redemption  will  be  by  Mrs.  Eaton,  on  her  paying 
the  principal,  interest,  and  costs,  and  the  costs  of  the  suit  of 
Eaton  T.  Hazely  and  by  the  other  Defendants  on  their 
paying  the  principal,  interest,  and  costs  of  the  mortgage 
debt,  without  the  costs  of  that  suit. 


EEEB  V.  BROWN. 


March  21tt, 
22nd. 

FmM  and  R&' 
coveries  Aboii-     . 

twiiL4^!^u  -^  SPECIAL  case.— By  an  indenture  of  appointment 
—  Protector  to  and  release  dated  1805,  and  made  between   William  Moore 

SettiemmU — 

Feme  Coveru—  and  Esther  his  wife  of  the  first  part,  Richard  Wilson  of  the 

VUeniai^^  socoud  part,  and   George   Wilson  and  the  said   Richard 

^^^^         Wilson  of  the  third  part,  two  messuages  in  Stochwell^  in 

Stroment  *^  ^'^  county  of  Surreyj  with  other  hereditaments  therein 

executed  be-     mentioned,  were  appointed  and  conveyed  to  George  Wilson 

and  Reooveriee  Abolition  Act  (8  &  4  WOl.  4,  e.  74),  real  property  is  settled  to  the  use  of  a 
married  woman  for  life,  for  her  separate  ose,  with  remainder  over  in  tail,  she  is,  under  the  24th 
section  of  the  Act,  the  sole  protector  of  the  settlement,  and  her  husband's  consent  is  not  reqvisitfl^ 
under  the  84th  section,  to  enable  the  tenant  in  tail  to  make  an  absolute  disposition  of  toe 
property. 


Statement, 
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and  his  heirs,  to  the  use  of  George  Wilson  and  Richard  1^9- 
WiUony  their  heirs  and  assigns,  daring  the  life  of  Esther 
Moorej  upon  trust  for  her  separate  use,  and  after  her 
decease,  to  the  use  of  John  Bedwellj  Mary  Goldsmith  (then 
the  wife  of  William  Goldsmith)^  Martha  Bedwellj  and  Elizas 
betJi  Bedwelly  daring  their  respective  lives,  as  tenants  in  com- 
mon (subject,  as  to  the  estate  for  life  of  the  said  Mary  Gold- 
smith therein,  to  the  proviso  thereinafter  contained  respecting 
the  same).  And  as  to  the  respective  shares  of  every  one  of 
them  the  said  John  Bedwelly  Mary  Goldsmith,  Martha  Bed- 
welly  and  Elizabeth  Bedwell  in  the  said  hereditaments,  after 
the  determination  of  his  or  her  respective  estate  for  life 
therein,  by  forfeiture  or  otherwise,  in  his  or  her  respective 
lifetime.  To  the  use  of  the  said  George  Wilson  and  Richard 
Wilson  and  their  heirs,  during  his  or  her  respective  natural 
life,  in  trust  to  preserve  contingent  remainders ;  and  from 
and  after  his  or  her  respective  decease,  then  as  to  his  or 
her  respective  share  of  and  in  the  said  hereditaments,  To 
the  use  of  all  and  every  his  or  her  respective  child  and 
children  as  tenants  in  common  in  tail,  with  remainders 
over  in  tail.  And  it  was  thereby  declared,  that  the  estates 
for  life  thereinbefore  limited  to  the  said  Mary  Goldsmith, 
as  and  when  she  shoxdd  be  in  or  entitled  to  the  actual 
possession  or  enjoyment  of  the  same  under  the  limitations 
aforesaid,  should  not  be  subject  or  liable  to  the  power, 
control,  debts,  engagements,  or  incumbrances  of  the  said 
WiUitxm  Goldsmith,  her  husband,  in  any  manner  whatso- 
ever ;  and  that  her  receipts  alone,  and  without  her  then 
present  or  any  future  husband,  should  be  good  discharges 
to  the  said  George  Wilson  and  Richard  Wilson,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, for  the  rents  of  her  share  of  the  premises.  And 
power  was  then  given  by  the  said  indenture  to  the  said 
Esther  Moore,  by  her  will,  to  revoke  all  or  any  of  the  said 
uses  and  trusts,  and  to  limit,  direct,  and  appoint  the  pre- 
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1859.        mises  whereof  the  uses  or  trusts  should  be  so  revoked,  upon 
such  new  uses  and  trusts  as  she  should  think  fit. 

By  vu^ue  of  the  last-mentioned  power,  Esther  Moorej  by 
her  will,  in  1811,  revoked  all  the  uses  and  trusts  limited 
and  declared  by  the  indenture  of  1805,  and  directed  that 
the  hereditaments  therein  comprised  shoxdd  go,  remain,  and 
be  to  such  uses,  and  upon  such  trusts,  and  subject  to  such 
provisoes  and  directions  as  by  the  same  indenture  were 
limited  and  declared  concerning  the  same,  but  so  as  if  the 
said  John  Bedwell  and  his  issue  had  not  been  mentioned 
therein.  And  the  said  testatrix,  by  her  will,  directed 
that  the  life  interests  thereinbefore  limited  to  the  said 
Maty  Goldsmithj  Martha  Bedwell  then  and  therein  called 
Martha  Heywoody  and  Elizabeth  Bedwell  then  and  therein 
called  Elizabeth  Lastj  respectively,  shoxdd  be  subject  to  the 
like  restrictions,  declarations,  and  directions,  for  providing 
that  the  same  respectively  shoxdd  be  for  their  sole  and 
separate  use,  and  firee  irom  the  debts  or  control  of  their 
then  present  or  any  future  husbands,  as  in  the  said  inden- 
ture of  1805  were  contained  as  to  the  life  estates  thereby 
limited  to  the  said  Mary  Goldsmith;  and  that  their  respective 
life  estates  should  not  be  disposable  by  them  respectively 
in  the  way  of  anticipation. 

Esther  Moore  died  in  1818.  Mary  Goldsmith  had  issue 
thirteen  children,  of  whom  Eliza,  the  wife  of  James  Lentorij 
was  one. 

By  an  indenture,  dated  November,  1841,  and  made 
between  the  said  Mary  Goldsmith  of  the  first  part,  the  said 
James  Lenton  and  Eliza  his  wife  of  the  second  part,  TTumuu 
Cree  of  the  third  part,  and  David  Cree  of  the  fourth  part, 
and  duly  acknowledged  by  the  said  Elizabeth  Lenton^  and 
inroUed,  for  the  pxirpose  of  barring  estates  tail,  the  said 
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James  Lenion  and  Eliza  his  wife,  with  the  consent  of  the 
said  Mary  Goldsmith  as  protector  of  the  settlement,  released 
and  disposed  of  all  the  one  undivided  thirteenth  part  or 
share  of  her  the  said  Eliza  Lenton  of  and  in  the  one  nn- 
divided  third  part  or  share  of  the  said  Mary  Goldsmith  of 
and  in  the  premises,  subject  to  the  life  estate  of  the  said 
Mary  Goldsmith  therein,  unto  the  said  Thomas  Cree^  his 
heirs  and  assigns. 

WiUiam  Groldsmithy  the  husband  of  Mary  Goldsmith^ 
was  alive  at  the  time  of  the  execution  of  the  lasi-mentioned 
indenture,  but  did  not  consent  to  or  execute  the  same. 

In  1849,  a  suit  was  instituted  for  partition  of  the 
premises^  to  which  the  persons  entitled  in  remainder  after 
the  determination  of  the  estate  tail  of  Eliza  Lenton^  in  case 
Mary  Goldsmith  was  not  the  sole  protector  of  the  settle- 
ment, were  not  made  parties.  And  by  the  decree  in  the 
suit,  dated  1857,  the  two  messuages  aforesaid  were  allotted 
to  the  Plaintifis  in  severalty ;  and  it  was  ordered  that  all 
parties,  including  the  said  Thomas  CreSj  shoxdd  execute  a 
conveyance  of  the  same  accordingly. 

In  1858  the  Defendant  contracted  to  purchase  these 
messuages  of  the  Plaintiff^  but,  pending  the  contract,  an 
objection  was  taken  to  the  Plaintiff's  title,  on  the  ground 
that,  by  the  31st  section  of  the  Fines  and  Recoveries 
Abolition  Act  (a),  William  Goldsmith  was  at  the  time  of 
the  execution  of  the  indenture  of  November,  1841,  either 
alone  or  jointly  with  his  wife,  protector  of  the  settlement, 
and  ought  to  have  consented  to  the  indenture ;  thiat,  in 
consequence  of  his  not  consenting  thereto,  the  effect  of  the 
indenture  was  not  to  pass  the  entire  fee  simple  of  the 

(a)  3  &  4  Will.  4,  c.  74. 


StatemenL 


SttUement 
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premises  but  only  a  base  fee  therein ;  and  that  the  persons 
whose  estates  were  to  take  effect  after  the  determination  of 
the  estate  tail  of  Elisa  Lentouy  were  not  barred  by  that 
disposition  of  the  premises. 

The  questions  for  the  opinion  of  the  Court  were — 

(1).  Whether,  at  the  date  of  the  indenture  of  Kovember, 
1841,  the  said  William  Goldsmith  and  Maty  his  wife 
together  were,  or  the  said  Maty  alone  was,  the  protector  of 
the  settlement.  (2).  Whether,  by  means  of  the  disposition 
in  the  said  indenture  of  November,  1841,  contained,  all 
persons  whose  estates  were  to  take  effect  after  the  deter- 
mination of  the  estate  tail  of  the  said  Eliza  Lenton  were 
effectually  barred.  And  (3),  whether,  in  a  suit  for  specific 
performance,  the  Court  would  force  a  title  depending  upon 
such  a  disposition  upon  an  unwilling  purchaser. 


ArgumenL  Mr.   Giffardy  Q.  C,  and  Mr.  J5.  B.  Rogers^  for  the 

Plaintiff — submitted,  that,  under  the  24th  section  of  the 
Act,  Mary  Goldsmith  was,  alone  and  apart  tcom  her  hus- 
band, the  sole  protector  of  the  settlement  at  the  date  of 
the  indenture  of  November,  1841 ;  and  that  the  effect 
of  that  instrument  was  effectually  to  bar  all  persons  whose 
estates  were  to  take  effect  after  the  determination  of  the 
estate  tail. 

Where,  by  an  instrument  executed  before  the  Fines  and 
Recoveries  Abolition  Act,  3  &  4  Will.  4,  c.  74,  real  property 
is  settled  to  the  use  of  a  married  woman  for  life  for  her 
separate  use,  with  remainder  over  in  tail,  she  is,  under  the 
24th  section  of  the  Act,  the  sole  protector  of  the  settlement. 
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This  is  apparent  from  the  general  scheme  of  that  part  of 
the  Act  which  relates  to  the  protectorship  of  a  settlement, 
comprising  the  22nd  to  the  31st  sections.  The  22nd 
section  enunciates  the  general  rule,  that  the  owner  of  the 
first  prior  estate  shall  be  protector  of  the  settlement.  The 
nine  sections  which  follow  were  inserted  for  the  purpose  of 
solving  the  difficulties  which  the  many  complex  estates, 
permitted  by  our  law,  were  expected  to  occasion,  in 
determining  which  is  the  first  prior  estate  within  the 
meaning  of  the  Act,  and  who  is  the  owner  of  it.  All  these 
nine  sections  are  co-ordinate,  and  apply  to  distinct  classes 
of  cases,  each  supplying  the  rule  which  is  to  regulate  the 
particular  class  to  which  it  refers.  And  the  section  which 
regulates  the  relation  of  husband  and  wife  for  the  purposes 
in  question  is  the  24th,  not  the  27th,  nor  the  31st 

The  27th  and  31st  sections  (which  are  to  be  read  as  one) 
form  together  but  one  of  the  cx)-ordinate  clauses,  and 
provide  for  the  case  of  a  bare  trustee  not  being  a  husband 
seised  in  right  of  his  wife,  just  as  the  24th  had  provided  for 
the  case  of  a  husband  occupying  that  position. 

Again,  it  is  clear  that  the  22nd  section,  by  which  the 
general  rule  is  enunciated,  is  retrospective,  the  interpreta- 
tion clause  enacting,  that  every  assurance  then  already 
made  or  thereafter  to  be  made  shall  be  deemed  a  settlement ; 
but  if  the  general  rule  applies  to  past  as  well  as  future 
settlements,  the  clauses  which  apply  that  rule  to  particular 
classes  of  cases  must  do  the  like,  unless  a  contrary  intention 
is  expressed.     In  the  27th  section  that  intention  is  ex- 


and  her  husband  is  not  ^^ a  bare  trustee"  whose  rights  are 
preserved  by  the  31st  section ;  consequently,  his  consent  is 
not  requisite,  under  the  34th  section,  to  enable  the  tenant  in       bbowv. 
tail  to  make  an  absolute  disposition  of  the  property. 


Aiym^eni, 
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pressed,  even  where  the  expression  was  snperfiaous, — ^for 
no  one  conld  read  the  31st  section  without  perceiving  that 
it  was  implied ; — ^much  more,  therefore,  would  it  have  been 
expressed  in  the  24th  section,  where  no  such  implication 
can  arise. 

Had  the  Legislature  intended  to  except  out  of  the  24th 
section  the  case  of  a  husband  seised  in  right  of  his  wife 
under  a  settlement  made  before  the  passing  of  the  Act, 
upon  the  ground  of  his  being  a  bare  trustee,  they  woxdd 
have  done  so  by  an  express  reference  in  that  section  to  the 
31st,  similar  to  that  which  they  inserted,  and  needlessly  so, 
in  the  27th.  Having  made  no  such  reference,  the  inference 
is,  that  the  24th  section  was  intended  to  apply  universally. 

The  same  construction  is  apparent  from  an  examination  of 
the  24th  section  itself.  The  first  branch,  which  provides 
for  the  case  of  an  estate  not  settled  to  the  wife's  separate 
use,  is  clearly  applicable  to  settlements  made  before  the 
Act ;  for  there  is  nothing  to  limit  it  except  the  introductory 
words  ^^  where  a  married  woman  woxdd,  if  single,  be  the 
protector  of  a  settlement  in  respect  of  a  prior  estate."  But 
the  two  branches  are  clearly  correlative ;  they  are  the  two 
halves  of  one  whole.  The  insertion  of  the  words  ^^  to  her 
separate  use"  in  the  second,  is  the  only  circumstance  which 
can  turn  the  balance  in  favour  of  one  or  the  other.  The 
Defendant's  construction,  that  the  first  branch  is  retrospec- 
tive as  well  as  prospective,  and  that  the  second  is  prospective 
only,  is  ungrammatical,  for  the  introductoiy  words  ^^  where 
a  married  woman  woxdd,  if  single,  be  the  protector  of  a 
settlement  in  respect  of  a  prior  estate"  belong  to  both 
branches,  and  the  Defendant's  construction  makes  it  neces- 
sary to  put  a  difierent  construction  upon  the  word  ^^  where" 
according  as  the  estate  is  or  is  not  settled  to  the  wife's 
separate  use,  construing  it,  in  the  first  case,  as  equivalent 


ArffumerU, 
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to  ''where  in  any  settlementy"  and  in  the  second,  as  ^^ where  1859. 
in  anj  settlement  tneids  after  the  ActP  Nor  is  this  the  only 
anomaly  involved  by  the  Defendant's  constraction.  They 
mnst  read  the  words  ^^  for  her  separate  nse  "  as  restricting, 
not  enlai^gingy  the  rights  of  the  wife — ^they  most  hold,  that, 
whereas  the  omission  of  those  words  in  an  instrument  would 
make  a  wife  joint  protector  with  her  husband,  the  insertion 
of  them  will  deprive  her  of  any  portion  of  the  protectorship. 
But  if  so,  the  very  efibrts  which  the  settlor  has  made  to 
exclude  the  husband  firom  all  control  have  ended  in  giving 
him  the  entire  control  as  protector.  The  words  ^^inde- 
pendent of  the  control  of  her  husband"  form  his  title-deed 
to  the  exclusive  protectorship  of  the  settlement 

It  may  be  urged,  that,  if  the  Legislature  has  been  so 
considerate  of  the  rights  of  other  bare  trustees,  as  it  has 
shown  itself  in  the  31st  section,  much  more  must  it  be  held 
to  have  intended  to  preserve  the  rights  of  a  husband,  whose 
interest  in  the  property  is  so  much  more  important.  But 
every  other  bare  trustee  is  the  creation  of  the  settlor;  he  is 
placed  there  by  the  settlor,  and  the  settlor  may  have  had 
reasons  for  placing  him  there  with  which  the  Legislature 
would  not  interfere.  The  husband  is  expressly  excluded 
by  the  settlor;  he  is  placed  where  he  is,  not  by  the  settlor, 
but  by  the  operation  of  law  acting  in  spite  of  the  settlor. 
The  settlor  has  attempted  to  exclude  him,  and  has  failed. 
The  law  has  made  him  tenant  jure  uxoris,  and  the  law, 
having  placed  him  there,  is  justified  in  withholding  firom 
him  the  rights  of  protector. 

For  these  reasons  we  submit  that  a  husband  seised  jure 
uxoris  is  not  a  <^bare  trustee"  within  the  meaning  of 
the  Act. 

But  even  if  the  Court  should  be  of  opinion  that  he  could 
VOL.  I.  L  / 
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be  so  considered,  still  he  is  not  within  the  proyiso  contained 
in  the  Slst  section,  for  that  section  does  not  preserve  the 
right  of  all  bare  trostees,  but  only  of  those  who  take 
AnumnL  "  ^Mider  the  same  settlement''(a)  ;  and,  as  we  have  already 
shown,  the  husband  takes  not  ^^under  the  settlement," 
which  has  done  its  utmost  to  exclude  him,  but  by  his 
paramount  right. 

For  these  reasons  we  submit,  that,  at  the  date  of  the 
indenture  of  the  2nd  of  November,  1841,  Mafy  Goldsmith 
alone  was  the  protector  of  the  settlement ;  and  that,  by 
means  of  the  dispositions  in  that  indenture  contained,  all 
persons  whose  estates  were  to  take  effect  after  the  deter^ 
mination  of  the  estate  tail  of  JEUza  LenUm  were  effectually 
barred. 

[They  referred  to  In  re  Wainewright{V) ;  and  as  to  the 
construction  to  be  put  upon  the  term  "  bare  trustee,"  they 
cited  the  observations  of  Lord  Justice  Turner  in  Hatotins . 
V.  Gathercole{c\  and  the  citations  there  made  from  Plowdenj 
to  show,  that,  in  expounding  Acts  of  Parliament,  the  Court 
is  at  liberty  to  construe  clauses  which  are  general  in 
words  as  particular  where  the  intent  is  particular  (i), 
and  is  bound  to  consider,,  not  merely  the  words  of  an  Act 
but  the  intent  of  the  Legislature,  which  is  to  be  collected 
from  the  cause  and  necessity  of  the  Act  being  made,  fix)m  a 
comparison  of  its  several  parts,  and  from  extraneous 
circumstances  so  &r  as  they  can  justly  be  considered  to 
throw  light  upon  the  subject.] 

Mr.  Willcoekf  Q.C.,  for  the  Defendant,  contended,  that, 

(a)  Sugden'B  Real  Property         (b)  1  Phill.  261. 
Statutes,  217 ;    1  Hayes*  Con-         (c)  6  D.  M.  G.  20—22. 
yeyaneing,  181.  (<0  Plowd.  204,  205. 
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the  setdement  having  been  made  before  the  Act  was  passed, 
the  hosband  alone  was,  by  the  31st  section  of  the  Act,  the 
protector  of  the  settlement  at  the  date  of  the  disentailing 
deed  of  November,  1841 ;  and,  the  husband  not  having 
consented  to  that  instrument,  the  remainders  over  were 
not  efEectualljr  barred. 

The  scheme  of  the  Act  was  this :  With  respect  to  all 
estates  settled  by  instruments  made  before  the  Act  came 
into  operation,  the  Le^psUture  intended  to  constitute  those 
whoyif  the  Act  had  not  passed,  would  have  been  the  persons 
to  make  the  tenants  to  the  prsBcipe,  protectors  of  the 
settlement:  with  respect  to  future  settlements,  another 
system  was  to  be  adopted ;  but,  as  to  past  settlements,  the 
rights  of  the  person  who  would  have  made  the  tenant  to 
the  praecipe  were  not  to  be  interfered  with.  And  a  hus- 
band seised  jure  uxoris  was  the  person  who,  but  for  the 
passing  of  the  Act,  would  have  occupied  that  position. 
The  settlor  in  this  case  must  be  taken  to  have  been  ac- 
quainted with  the  law,  and  he  was  the  cause  of  the  hus- 
band being  in  the  position  referred  to.  Mrs.  Goldsmith 
was  a  married  woman  both  at  the  date  of  the  deed  of  1805 
and  at  the  date  of  the  will,  and  it  must  be  inferred  that  her 
husband  was  intended  by  the  makers  of  those  instruments 
to  have  a  voice  in  reference  to  the  question  of  barring  the 
entail.  In  the  words  of  the  31st  section  h^  was  '<  a  bare 
trustee  under  the  aettlemerU/'  According  to  the  true  con- 
struction  of  the  Act,  the  24th  section  was  wholly  prospec- 
tive, and  the  husband  in  this  case  being  indisputably  abare 
trustee,  and  a  bare  trustee  under  the  settlement,  the  3lst 
section  expressly  enacted,  that,  during  the  continuance  o£ 
the  estate  conferring  on  him  the  right  to  make  the  tenant 
to  the  praecipe,  he  should  be  the  protector  of  the  settle- 
ment 
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If  this  view  was  correct,  then,  by  the  84th  section,  the 
husband,  not  having  consented  to  the  disposition  contained 
in  the  indenture  of  November,  1841,  the  persons  whose 
estates  were  to  take  effect  after  the  determination  of  the 
estate  tail  of  Eliza  Lenion  were  not  barred  by  that  instru- 
ment. 

Even  if  the  Court  should  be  of  a  contrary  opinion,  and 
should  decide  in  favour  of  the  Plaintiff's  contention  upon 
the  two  first  questions  of  the  special  case,  still,  in  a  suit  for 
specific  performance,  the  Court  would  not  force  a  title  de- 
pending on  such  a  disposition  upon  an  unwilling  purchaser. 
The  third  question,  therefore,  must  be  answered  in  favour 
of  the  Defendant. 

A  reply  was  not  heard. 


Judgment       ViCB-ChANCELLOB  SiB  W.  PaGE  WOOD  : — 

This  appears  to  me  to  be  a  clear  case  in  &vour  of  the 
construction  which  the  Plaintiff  seeks  to  put  upon  the 
Act. 

In  the  first  place,  I  observe  that  the  15th  section  of  the 
Act  gives  to  every  tenant  in  tail  fail  power,  in  the  largest 
terms,  to  dispose  of  the  entailed  lands  for  an  estate  in  fee 
simple  as  against  all  persons  claiming  by  force  of  the  estate 
tail,  and  also  as  against  all  persons  whose  estates  are  to 
take  effect  after  the  determination  or  in  defeasance  of  such 
estate  tail. 

Then,  firom  the  22nd  section  to  the  33rd  inclusive,  there 
is  a  series  of  clauses  with  reference  to  the  office  of  protector 
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of  a  settlement.  After  which  I  come  to  the  34th  section^  by 
which  it  is  enacted,  that,  where  there  is  a  protector  of  the 
settlement,  the  consent  of  sach  protector  shall  be  requisite 
to  enable  the  tenant  in  tail  to  dispose  of  the  lands  entailed 
to  the  fiill  extent  to  which  he  is  thereinbefore  authorised  to 
dispose  of  the  same,  or,  in  short,  to  create  a  larger  estate 
than  abase  fee. 

Therefore,  although  a  tenant  in  tail  has  fiiU  power  ^ven 
him  to  disentail,  that  power,  in  order  to  have  its  fiiU  effect, 
must  be  exerdsed,  in  all  cases  where  a  protector  exists,  by 
means  of  the  machineiy  treated  of  in  the  series  of  daoses 
to  which  I  have  referred. 

The  first  of  that  series  is  the  22nd  clause ;  and  the  22nd 
danse  points  out  who  it  is  that  for  past  as  well  as  fixture 
time  shall  be  protector  of  the  settlement.  He  is  to  be  the 
owner  of  the  first  prior  estate  for  years  determinable  on  the 
dropping  of  a  life  or  lives,  or  any  greater  estate,  subsisting 
under  the  same  settlement  prior  to  the  estate  tail,  or  who 
would  have  been  so  if  no  absolute  disposition  thereof  had 
been  made.  And,  for  all  the  purposes  of  the  Act,  he  is 
to  be  deemed  the  owner  of  such  prior  estate,  although  such 
prior  estate  may  have  been  absolutely  disposed  of  by  him : 
— ^a  provision  which  (I  may  observe  in  passing,  in  reference 
to  a  part  of  the  Defendant's  argument,)  amounts  to  a  per- 
fectly new  substitution  in  the  place  of  the  person  who,  under 
the  old  law,  would  have  been  tenant  to  the  praecipe.  And 
the  same  observation  is  appHcable  to  the  two  which  immedi- 
ately follow,  and  which  provide  that  an  estate  by  the  curtesy 
shall  be  deemed  a  prior  estate  within  the  meaning  of  the 
danse^  and  that  an  estate  by  way  of  resulting  use,  or  trust 
to  or  for  the  settlor,  shall  be  deemed  an  estate  under  the 
same  settlement  within  the  meaning  of  the  same  clause. 

The  22nd  clause  of  the  Act  being  thus  general  in  its 
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terms,  and  laying  down  the  broad  rule  as  to  the  person  who 
for  all  past  as  well  as  future  instruments  shall  be  the  pro- 
tector of  the  settlement,  there  follow  a  series  of  special 
clauses  providing  for  particular  cases ;  but  the  22nd  clause 
being  general  and  retrospective  as  well  as  prospective,  all 
those  which  follow  must  be  so  likewise,  until  I  come  to  one 
which  expressly  states  that  it  is  not  to  be  so  construed. 

The  23rd  clause  provides  for  cases  where  there  are  two 
or  more  owners  of  a  prior  estate. 

The  next  I  come  to  is  the  24th,  which  is  in  these  words : 
"  Provided  always,  that,  where  a  married  woman  would,  if 
single,  be  the  protector  of  a  settlement  in  respect  of  a  prior 
estate,  which  is  not  thereby  settled  or  agreed  or  directed  to 
be  settled  to  her  separate  use,  she  and  her  husband 
together  shall  in  respect  of  such  estate  be  the  protector 
of  such  settlement,  and  shall  be  deemed  one  owner ;  but  if 
such  prior  estate  shall,  by  such  settlement,  hare  been 
settled,  or  agreed  or  directed  to  be  settled,  to  her  separate 
use,  then  and  in  such  case  she  alone  shall,  in  respect  of 
such  estate,  be  the  protector  of  such  settlement." 

Now  I  find  nothing  in  that  clause  to  show  that  it  is  not 
intended  to  be  just  as  extensive  as  the  22nd  clause  of 
the  Act,  and  to  apply  to  settlements  executed  before  the 
Act  equally  with  those  executed  after  the  Act.  In  all 
cases  -where  the  prior  estate  is  not  settled  to  the  separate 
use  of  the  married  woman,  she  and  her  husband  together 
are  to  be  the  protector,  and  to  be  deemed  one  owner';  but 
where  the  prior  estate  is  settled  to  her  separate  use,  she 
alone  shall  be  the  protector.  If,  therefore,  the qtiestionhad 
stopped  there,  and  there  had  been  nothing  more  in  the 
Act,  the  case  would  have  been  too  clear  for  argument ;  for, 
as  Mr.  Rogers  observed,  it  would  be  scarcely  grammatical 
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to  construe  the  first  branch  of  the  alternative,  which  pro- 
vides for  cases  in  which  the  prior  estate  is  not  settled  to  the 
wife's  separate  use,  as  appficable  to  settlements  executed 
before,  as  well  as  to  those  executed  after,  the  Act ;  and  the 
second  branch,  which  provides  for  cases  in  which  the  prior 
estate  is  so  settled,  as  applicable  to  the  latter  only. 

The  Act,  however,  does  not  stop  there,  and  it  becomes 
necessary  to  examine  the  danses  which  follow. 

The  25th  clause  provides  for  the  case  of  estates  con- 
firmed  or  restored  by  settlement ;  and  the  26th  for  that  of 
leases  at  rent  created  by  settlement — all  so  many  special 
cases,  and  comprised  in  the  general  enactment  contained  in 
the  22nd  section ;  but  when  I  come  to  the  27th,  then,  for 
the  first  time,  I  find  a  provision  containing  an  express  ex- 
ception for  the  case  of  settlements  made  before  the  time 
fixed  for  the  Act  to  come  into  operation — confirming^ 
positively,  the  presumption  that  the  preceding  clauses,  as  to 
which  no  such  exception  is  expressed,  were  intended  to 
apply  to  the  case  of  settlements  executed  before  the  passing 
of  the  Act,  unless  they  should  happen  to  fall  within  this 
exception. 

The  27th  clause  is  as  follows :  ^^  Provided  always,  and 
be  it  fiirther  enacted,  that  no  woman  in  respect  of  her 
dower,  and  (except  in  the  case  hereinafter  provided  for  of  a 
bare  trustee  under  a  settlement  made  on  or  before  the 
31st  day  of  December,  1833)  no  bare  trustee,  heir,  exe- 
cutor, administrator,  or  assign,  in  respect  of  any  estato 
taken  by  him  as  such  bare  trustee,  heir,  executor,  adminis- 
trator, or  assign,  shall  be  the  protector  of  a  settlement." 

That  clause  deals  with  the  special  case  of  a  bare  trustee, 
as  the  23rd  had  dealt  with  the  special  case  of  there  being 
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1959.  two  or  more  owners  of  the  prior  estate ;  the  24th  with  that 
of  a  married  woman ;  the  25th  with  that  of  estates  confirmed 
or  restored  by  settlement ;  and  the  26th  with  that  of  leases 
at  rent  created  by  settlement.  It  provides  that  no  bare 
trustee  shall  be  protector  of  a  settlement  ^^  except  in  the 
case  thereinafter  provided  for"  (meaning  by  the  31st  sec- 
tion) ^^  of  a  bare  trustee  under  a  settlement  made  on  or 
before  the  31st  of  December,  1883."  Nothing  is  said  ex- 
pressly as  to  whether  or  not  a  husband  is  to  be  deemed  to 
be  included  under  the  general  term  ^^  bare  trustee."  And 
the  question  whether  the  Act  is  to  be  so  expounded  as  to 
include  the  specific  instance  under  the  general  term  is  one 
as  to  which  the  observations  cited  by  Lord  Justice  Tkmer, 
firom  the  old  report  in  Plawden(a)y  are  plainly  applicable. 
And  if,  upon  comparing  one  part  of  the  Act  with  another,  I 
arrive  at  the  conclusion  that  such  was  the  intent  of  the 
Legislature,  then  1  may  and  must  <^  expound  Acts  which 
are  general  in  words  to  be  but  particular,  the  intent  being 
particular." 

(a)  ^^  The  judges  of  the  law  in  dude  every  person  in  the  letter 

all  times  past  have  so  far  pur-  they  have  actjudged  to  reach  to 

sued  the  intent  of  the  makers  of  some  persons  only :  which  ezposi- 

statutes,  that    they    have    ex-  tions  have  always  been  fonnded 

ponnded  Acts  which  were  gene-  upon  the  intent  of  the  Legisla- 

ral  in  words  to  be  but  particular  .  ture,  which  they  have  coUected, 

where  the  intent  was  particular,  sometimes   by   considering  the 

.    .    .    .    The  sages  of  the  law  cause  and  necessity  of  making 

heretofore  have  construed  sta-  the  Act,  sometimes  by  comparing 

tutes  quite  contrary  to  the  letter  one  part  of  the  Act  with  another, 

in  some  [appearance ;  and  those  and  sometimes  by  foreign  cir- 

Btatutes  which  comprehend  all  cumstances.     So  that  they  have 

things  in  the  letter  they  have  ever  been  guided  by  the  intent 

expounded  to  extend  but  to  some  of  the  Legislature,  which  they 

things;  and  those  which  gene-  have  always  taken  according  to 

rally  prohibit  aU   people  from  the  necessity  of  the  matter,  and 

doing  such  an  act  they  have  in-  according  to  that  which  is  con- 

terpreted  to  permit  some  people  sonant  to  reason  and  good  dis- 

to  do  it;   and  those  which  in-  cretion"  (Plowd.  204,  205). 
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The  31st  clause  proyides  for  the  excepted  case,  to  which  1859. 
reference  is  made  in  the  27th.  It  provides,  that,  ^^  where, 
under  any  settlement  of  lands  made  before  the  passing  of 
the  Act,  the  person  who,  if  the  Act  had  not  been  passed, 
would  have  been  the  proper  person  to  make  the  tenant  to 
the  writ  of  entry  or  other  writ  for  suffering  a  conmion 
recoveiy  of  such  lands,  for  the  purpose  of  barring  any 
estate  tail  or  other  estate  under  such  settlement,  shall  be 
a  bare  trustee,  such  trustee  shall,  during  the  continuance 
of  the  estate  conferring  on  him  the  right  to  make  the 
tenant  to  sncli  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement." 

Now,  no  doubt  some  little  difScuIty  does  arise  upon  the 
words  of  this  clause ;  for,  where  the  legal  estate  in  lands  is 
limited  to  a  married  woman  to  her  separate  use,  it  is  true 
that,  under  the  old  law,  as  it  existed  before  the  Act  was 
passed,  her  husband  would  have  been  the  proper  person  to 
make  the  tenant  to  the  precipe ;  and  it  is  also  tme  that 
he  would  be,  in  a  sense,  a  bare  trustee.  But  the  question 
I  have  to  determine  is,  whether  he  would  be  a  bare  trustee 
within  the  meaning  of  the  term  as  employed  by  the 
Legislature  in  the  Act  before  me ;  and  it  is  plain  to  me 
that  he  would  not :  for  if  I  once  arrive  at  the  conclusion 
that  the  24th  section  is  throughout  retrospective  as  well  as 
prospective,  and  applies  to  settlements  executed  before  as 
well  as  to  those  executed  after  the  passing  of  the  Act,  then 
the  wife  alone  is  by  that  section  to  be,  in  respect  of  the 
estate  so  settled,  the  protector  of  the  settlement. 

And,  independently  of  that  consideration,  it  would,  as  it 
seems  to  me,  admit  of  considerable  question  upon  the  con- 
struction of  the  31st  section  itself,  without  the  aid  of  the 
24th,  whether  a  husband,  imder  the  circumstances  supposed, 
conid  be  deemed  to  be  a  bare  trustee  within  the  meaning 
of  the  31st  section,  or,  at  all  events,  whether  he  could  be 
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1859.  deemed  to  be  a  bare  trustee  **  under  the  flettlement,"  both 
which  conditions  are  essential  in  order  to  bring  the  case 
within  the  31st  section  of  the  Act.  In  the  22nd  section, 
the  Legislature  thought  it  necessary  to  insert  an  express 
provision  that  a  husband's  estate  by  the  curtesy,  in  respect 
of  the  estate  tail  or  of  any  prior  estate  created  by  the  same 
settlement,  should  be  deemed  a  prior  estate  under  the  same 
settlement,  and  that  an  estate  by  way  of  resulting  use  for 
the  settlor  should  be  deemed  an  estate  under  the  same 
settlement  within  the  meaning  of  that  section.  And  it 
seems  to  me  that  it  is  not  hypercritical  to  infer,  in  the 
absence  of  any  similar  proviso  in  the  case  of  a  husband  to 
whose  wife  lands  had  been  settled  before  the  Act  for  her 
separate  use,  that  he  was  not  intended  to  be  included  in 
the  exception  contained  in  the  31st  section  in  favour  of  a 
bare  trustee.  Still  less  probable  is  the  contention,  that  a 
husband  so  situated  was  intended  by  the  Legislature  to  be 
included  under  the  expression  ^^  a  bare  trustee  under  the 
settlement,"  for,  as  Mr.  Rogers  argued,  it  would  amount  to 
an  absurdity  to  say  that  a  husband  is  a  trustee  under  the 
settlement  when  the  settlor  has  done  his  utmost  expressly 
to  exclude  him. 

But,  irrespective  of  these  considerations,  it  appears  to  me, 
upon  the  whole  scheme  of  the  Act,  the  22nd  section  enun- 
ciating the  general  canon,  and  applying  to  past  as  well  as 
Aiture  instruments,  that  the  24th,  in  like  manner,  applies 
throughout  to  the  case  of  settlements  executed  before  as 
well  as  to  those  executed  after  the  Act;  and  on  that  ground 
the  case  is  so  dear  in  favour  of  the  title,  that,  in  a  suit  for 
specific  performance,  the  purchaser  would  be  decreed  speci- 
fically to.  perform  his  contract. 


Mmuu  of         Declare  (1)  that,  at  the  date  of  the  indentnre  of  November, 
^^^^^'^        1S41,  Mary  GoldtmUh  alone  was  the  protector  of  the  settlement; 


CASES  m  CHANCERY. 


155 


(2)  thai,  by  means  of  the  ditpoation  in  that  indenture  oontoned,  all 
persons  whose  estates  were  to  take  effect  after  the  determination  of 
the  estate  tail  of  EUza  LenUm  were  effectually  barred ;  and  (3)  that, 
in  a  suit  for  specific  performance,  the  Court  would  force  a  title  de- 
pending upon  such  a  disposition  upon  an  unwilling  purchaser. 


1859. 


V. 

BaowK. 

MimUof 


Jfare&8<A,9rt. 
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SCHOLEFIELD  v.  TEMPLER. 

IN  the  month  of  Febmaiy,  1851,  the  Defendant  Bell  was 

indebted  to  the  Plaintiff  in  two  sums  of  £500  each,  secured 

by  two  joint  and  several  promissory  notes,  dated  the  26th 

of  November,  1850,  and  payable,  the  one  at  six  the  other 

at  twelve  months  after  date,  signed  by  himself  and  by  the  where  <moe  a 

Defendant  Templer  as  his  surety;  and  also  in  a  snm  of  fr»«d.^been 

T'  J  '  committed,  not 

£600  seemed  by  a  bill  of  exchange  dated  the   18th  of  only  ia  the  per- 
son who  hu 
committed  the 

finad  precladed  from  deriving  aoj  benefit  from  it,  but  evexy  innocent  person  is  to  likei^iae, 

unless  there  has  been  some  considmttion  moving  from  himself! 

B  J  seeking  to  derive  any  benefit  imder  snch  a  transaction,  or  to  retain  any  benefit  resulting 
therefrom,  a  third  person,  however  innocent  of  the  fraud  in  its  inception,  becomes  particeps 


When  there  has  been  oonsidention  moving  from  the  innocent  party — teeut. 

A  surety  ooncors  with  the  principal  debtor  in  suggesting  to  the  creditor,  who  is  pressing  for 
his  money,  to  accept  a  transfer  of  a  mortgage,  which  the  debtor  knows  to  be  fictitious,  but  the 
surety  brieves  to  be  genuine.  Subsequently,  at  the  solicitation  of  the  surety,  and  in  reliance 
on  the  pretended  transfer  Twhich  the  surety  suggests  as  the  reason  for  releaaing  him),  and  in 
the  bdief  that  such  transfer  is  a  valid  mortgage  security,  the  creator  releases  the  surety,  and 
erases  liis  name  from  the  securities ;  upon  the  faith  of  which  release  the  surety's  friends  advance 
him  money  for  the  purpoee  of  relieving  him  from  all  his  other  liabilities.  Upon  discovery  of  the 
fraud— J7eU,  (1)  that  the  creditor  was  entitled  to  be  restored  to  all  Us  rights  as  against  the 
surety  in  the  same  maimer  as  if  the  latter  had  never  been  released,  nor  his  name  erased  fh>m 
the  securities.  But  (2)  that  the  creditor  was  only  entitled  to  snch  relief  upon  the  terms  of 
repaying  to  the  surety's  friends  the  amount  of  their  advance,  with  the  right  of  standing  in 
their  place. 

And  heldf  that  the  same  result  would  have  followed  had  the  eaae  been  considered  upon  the 
mere  ground  of  mistake. 

The  circumstance  that  the  surety's  remediea  against  his  principal  were  suspended  by  the 
erasure  of  hia  name  from  the  securities,  heldf  not  to  release  him  from  his  suretyship,  that  erasure 
having  been  upon  a  misrepresentation  made  (though  innocently)  by  himself. 

OboervationB  on  Ex  parte  WUtm,  11  Yes.  410. 
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Febmary,   1851,  drawn    by  himself,  and    accepted    by 
Templer, 

About  the  time  when  the  bill  of  exchange  arrived  at 
maturity  Bell  represented  to  the  Plaintiff  that  he  was 
entitled  to  the  sum  of  £3100,  which  he  alleged  that  his 
father  had  lent  to  a  gentleman,  whom  he  named,  on  mort- 
gage of  certain  estates  in  Wales ;  and  subsequently,  upon 
the  bill  becoming  due,  and  upon  the  Plaintiff  pressing  the 
Defendants  for  payment  of  the  amount  thereby  secured, 
Bellj  with  Templet^s  concurrence,  proposed  that  the 
Plaintiff  should  take  a  transfer  of  his  mortgage  upon  the 
estate  in  Wales  for  the  whole  of  the  £1600  and  interest 
secured  by  the  two  notes  and  bill  of  exchange. 

A  negotiation  followed,  in  the  course  of  which  Bell 
represented  to  the  Plaintiff  that  the  mortgage  and  title- 
deeds  were  in  the  hands  of  his  fiither,  who  held  them  on 
his  behalf;  that  he  was  unwilling  at  that  time  to  ask  his 
father  for  them,  as  he  did  not  wish  him  to  know  that  he 
borrowed  money,  but  that  he  expected  shortly  to  have  an 
opportanity  of  getting  them  without  creating  suspicion. 

These  representations  were  belieyed  by  the  Plaintiff,  who 
eventually  consented  to  take  a  transfer  of  the  mortgage 
upon  condition  that  the  original  mortgage  and  deeds  were 
to  be  given  up  to  him  when  Bell  could  obtain  them  out  of 
his  father^s  custody ;  and,  on  the  13th  of  June,  1851,  Bell 
executed  and  delivered  to  the  Plaintiff  an  indenture 
purporting  to  be  a  transfer  of  the  alleged  mortgage  for 
£3100,  to  secure  the  said  sum  of  £1600,  with  interest  at 
5  per  cent. 

The  deed  did  not  contain  any  express  provision  for 
releasing  Templer^  nor  was  Templer  noticed  therein. 
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The  Defendant  TempUry  belieying  all  BelFa  representa- 
tions respecting  the  alleged  mortgage  to  be  true,  concurred 
with  him,  though  in  perfect  good  faith,  in  suggesting  the 
transfer  of  the  alleged  mortgage,  and  generally  in  all  the 
proceedings  on  the  part  of  Belly  by  which  the  Plaintiff  was 
induced  to  accept  that  transfer  as  a  secuxily  for  his  money. 


1859. 


Slaimmi, 


In  July,  1851,  Templery  being  desirous  of  compromising 
with  his  own  private  creditors,  for  which  purpose  assist- 
ance had  been  promised  him  by  his  relations  and  fiiends, 
had  an  interview  with  the  Plaintiff,  and  informed  him 
to  that  effect,  adding,  as  the  fact  was,  that  his  friends 
would  not  assist  him  in  arranging  with  his  own  private 
creditors  unless  the  Plaintiff  released  him  from  his  liability 
on  the  promissory  notes  and  bill,  and  intimating,  that, 
unless  he  were  so  released,  bankruptcy  or  insolvency  would 
be  the  consequence.  The  Plaintiff  then  wrote  and 
handed  to  Templer  a  letter,  dated  the  24th  of  July,  1851, 
as  follows: — ^'Mr.  Bell  having  arranged  with  me  for 
repayment  of  the  £1600  which  I  advanced  to  him,  with 
lawful  interest  thereon,  I  beg  to  state,  for  the  satisfaction  of 
your  friends  and  relatives  as  well  as  yourself,  that  I  do  not 
hold  you  in  any  way  responsible  to  me  for  the  above  sum." 

Shortly  afterwards  Templer  called  upon  the  Plaintiff, 
and  stated  that  his  friends  were  not  satisfied  with  the 
letter,  inasmuch  as  the  Plaintiff  might  indorse  the  pro- 
missory notes  and  bill  to  some  other  person ;  upon  which  the 
Plaintiff  added  to  the  letter  this  postscript:  ^^P.  S. — ^I  have, 
of  course,  struck  your  name  out  of  the  securities ;"  and 
the  Plaintiff  thereupon  struck  Templet^s  name  out  of  the 
two  promissory  notes  and  the  accq>tance  for  £600. 


Upon  the  fiuth  of  this  letter  and  postscript  Templet^s 
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1859.        relatives  and  friends  advanced  him  £1000  for  the  purpose 
of  relieving  him  from  all  his  liabilities. 

Upon  cross^xamination,  it  appeared,  that,  in  applying  to 
the  Plaintiff  for  the  release  above  mentioned,  Templer  had 
referred  to  the  mortgage  executed  by  Bell,  and  suggested 
to  the  Plaintiff,  that,  having  that  security,  he  might  safely 
release  him  from  his  suretyship. 

From  the  evidence  on  this  part  of  the  case  the  Court 
was  of  opinion  that  the  Plaintiff  was  induced  to  write  the 
letter  of  July,  ISdly  and  to  erase  TempUf^s  name  from 
the  notes  and  bill  of  exchange,  on  the  solicitation  of 
Templer,  in  reliance  on  the  pretended  transfer,  and  in 
the  belief  that  such  transfer  was  a  valid  mortgage  security. 

In  the  early  part  of  the  winter  of  1851,  the  Defendant 
Belly  upon  being  pressed  by  the  Plaintiff  for  the  deeds, 
absconded  to  Australia ;  when  it  was  discovered  that  the 
pretended  transfer  of  June,  1851,  was  fraudulent ;  that  the 
alleged  mortgage  of  the  property  m  Wales  had  never 
existed;  and  that  all  BelVs  representations  respecting  it 
were  wilftd  fisdsehoods. 

In  May,  1857,  Templer,  being  in  a  position  to  pay  the 
£1600,  the  Plaintiff  filed  his  bill  against  him,  and  also 
against  Bell  when  he  should  come  witlun  the  jurisdiction^ 
praying  that  it  might  be  declared  that  the  Plaintiff  was 
induced  to  accept  the  pretended  transfer  of  June,  1851,  by 
th§  fraudulent  misrepresentation  of  the  Defendant  BeU, 
and  that  such  pretended  transfer  was  void,  and  ought  to  be 
cancelled ;  that  it  might  also  be  declared  that  the  Plaintiff 
was  induced  to  write  the  letter  of  July,  1851,  and  to  erase 
Templet^s  name  from  the  two  promissory  notes  and  the 
bill  of  exchange  in  consequence  of  the  execution  of  the 
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said  pretended  transfer,  and  in  the  belief  that  such  transfer        1859. 
was  a  valid  mortgage  security ;  but  that,  inasmuch  as  such   Scholefuld 
pretended  transfer  was  void, — and  notwithstanding  such      tkmplkb 
letter  and  erasure, — ^the  Defendants  were  jointly  and  sever- 
ally liable  to  pay  the  Plaintiff  the  amount  of  the  notes  and 
bills,  making  together  the  sum  of  £1600,  with  interest  at 
5  per  cent,  from  the  time  they  became  due ;  and  for  an 
account  and  payment  accordingly. 


Mr.  Jamesy  Q.  C,  and  Mr.  E.  F.  Smith,  for  the  Plain-  ^rgunmnL 
tiff,  admitted,  that,  throughout  the  transaction,  Templer 
had  been  as  innocent  as  the  Plaintiff  of  the  firauds  perpe- 
trated by  Bell;  but  they  relied  on  the  principle  that  no 
person,  however  innocent,  can  profit  by  the  fraud  of  an- 
other, unless  there  has  been  some  consideration  moving 
from  himself. 

Previously  to  the  execution  of  the  pretended  transfer, 
Templer  was  liable  to  the  Plaintiff  to  the  full  amount  of 
the  £1600  and  interest.  He  had  been  released  from  that 
liability  solely  in  consequence  of  the  transfer,  and  upon  the 
faith  of  the  representation,  in  which  he  had  himself  con- 
curred, that  the  transfer  was  a  valid  security ;  and  it  now 
appearing  that  the  transfer  was  fraudulent,  all  the  parties 
concerned  should  be  restored  to  the  position  they  occupied 
before  it  was  executed.  Huguenin  v.  Baseley  (a)  showed 
that  it  is  competent  to  this  Court  to  take  away  from  third 
persons,  however  innocent,  the  benefits  they  may  have 
derived  from  the  fruud  and  imposition  of  others.  Benefits 
so  gained  cannot  possibly  be  held  :  Bridgman  v.  Green  (b). 
Let  the  hand  receiving  them  be  never  so  chaste,  yet  if  they 


(a)  14  Vea.  273. 
VOL.  I. 


(6)  2  Ves.  sen.  627. 
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come  through  a  polluted  channel,  the  obligation  of  resti- 
tution will  follow :  Per  Lord  C.  J.  WUmot  (a).  The  deed 
would  be  rescinded :  Edwards  v.  Macleay  (6) ;  and  the 
contract  treated  as  vitiated  in  toto :  Lavell  v.  Hicks  (c)j 
Viscount  Clermont  v.  Tasburgh  (d),  Samsbottom  v.  Gods- 
den  (e). 

The  equity  which  it  will  be  attempted  to  raise  upon  the 
ground  of  the  advances  made  hj  TempUi^s  friends  for  the 
purpose  of  relieving  him  from  all  his  liabilities,  is  one  upon 
which  they  may  insist,  but  he  can  derive  no  benefit  from 
it:  Eastabrook  v.  Scott (f).  And  even  if  they  should 
come  forward  to  insist  upon  that  equity,  they  would  but 
postpone  the  claim  of  the  Plaintifil 

[They  cited,  also,  Rawlins  v.  Wickhamj  and  Wichham  v, 
Bailey  {g\  where  it  was  held,  that,  if  upon  the  treaty  for  a 
contract  a  party  makes  a  representation  as  to  a  fact  of  which 
he  knows  nothing,  and  the  representation  turns  out  to  be 
false,  he  is  equally  liable  as  if  he  knew  it  to  be  false ;  and 
that,  if  upon  the  treaty  for  a  contract  a  party  makes  a 
false  representation  as  to  part  of  the  matter  of  the  contract, 
of  such  a  nature  as  to  induce  the  other  party  to  enter  into 
it,  the  Court  will  not  rectify  the  contract  pro  tanto,  but 
will  set  it  aside  altogether.] 

Mr.  Roltj  Q.C.,  Mr.  Giffard,  Q.C.,  and  Mr.  Templet, 
for  the  Defendant  TempUr,  relied  upon  the  principle  of  the 
rule  that  a  creditor,  by  giving  time  to  the  principal  debtor, 
releases  the  surety : — the  true  reason  of  that  rule  being, 
as  they  submitted,  that,  by  giving  time,  the  creditor  sus- 


(o)  5.  C.  Wilm.  66. 
(6)  2  Swanst.  289. 
(c)  2Y.  &C.Exch.46;  S.  C, 
Id.  487. 

id)  1  Jac.  &  W.  112. 


(e)  1  V.  &  B.  168. 
(/)  3  Ves.  466. 
{g)  Lords  Jastices,  16th  Dec., 
1868 ;  7  W.  R.  146. 
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pends  the  surety's  remedy  against  the  principal  debtor ;  and        1^9. 

whether  that  were  done  by  giving  time  or  otherwisoi  was   Scholxfixld 

immaterial.    Here  the  surety  had  been  placed  by  the  ere-      tbwijib. 

ditor,  for  several  years,  in  a  position  in  which  he  could  not 

have  sued  the  principal  debtor.     A  creditor  owes  to  his 

surety  the  duty  of  not  suspending  his  remedy.     Here  the 

creditor  had  been  induced  by  the  firaud  of  a  third  person 

to  do  an  act  which  had  that  effect     He  was,  therefore, 

precluded  from  enforcing  his  remedy  against  the  surety. 

It  was  a  common  mistake,  under  the  mis-apprehension  of 

both  creditor  and  surety,  that  the  transfer  was  valid;  .ind 

where  an  act  is  done  under  a  common  mistake,  the  con 

sequence  of  not  knowing  what  the  act  was,  must  fiedl  upon 

the  person  who  did  the  act :  Per  Lord  Eldan^  in  Ex  parte 

Wilson  (a). 

The  Yice-Chancellob. — ^In  Ex  parte  Wilson  the  cjre- 
ditor  of  his  own  accord  executed  the  release.  Here  the 
surety  pressed  the  creditor  for  a  release,  using  the  deed 
as  the  foundation  of  his  claim.  Suppose  he  had  said  *^  This 
deed  is  worth  nothing,  but  I  wish  you  to  release  me  as  if  it 
were  valid." 

Mr.  JSoU, — ^It  was  a  common  mistake;  but,  in  consequence 
of  that  common  mistake,  I  have  been  deprived  of  my  remedy 
against  BelL  The  Plaintiff  cannot  restore  me  to  my 
original  position. 

The  Yige-Chaitcellob. — Suppose  that  all  which  has 
been  done  by  TempUr  had  been  done  by  him  for  the  express 
purpose  of  obtaining  his  own  release,  but,  of  course,  without 
fraud  on  his  part,  would  not  the  Court,  by  allowing  him  to 
retain  the  benefit  of  that  release,  be,  in  effect,  allo\>ing 
him  to  derive  the  benefit  of  BelPs  fraud  ? 

(a)  11  VcB.  412. 
m2 
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Mr.  RoU. — ^That  is  a  new  state  of  circumstances^  which 
the  Court  will  not  introduce. 

Besides,  the  interests  of  third  persons  are  affected.  The 
bill  makes  no  offer  to  replace  the  Defendant's  friends  in 
their  original  position,  nor,  indeed,  would  it  be  possible  for 
the  Plaintiff  to  do  so  without  abandoning  the  prayer  of  his 
bill.  They  advanced  their  £1000,  not  merely  to  pay  cer- 
tain debts  of  Templer^Sy  but  to  clear  him  absolutely  from 
all  debt.  They  would  never  have  wasted  their  money  by 
bestowing  it  on  certain  creditors,  if  they  had  not  first  ob- 
tained the  Plaintiff's  positive  assurance  that  he  released 
him  in  full  from  all  claims.  To  have  done  so  would  have 
been  to  risk  the  loss  of  the  only  advantage  sought  by  the 
expenditure  of  their  money. 

The  Vice-Chancbllob. — ^Does  it  amount  to  more  than 
this,  that  they  are  to  be  repaid  their  £1000 1 


Mr.  Gifard, — That  is  not  what  they  purchased.  They 
purchased  complete  immunity  for  their  relative. 

[They  also  stated,  that  there  had  been  consideration 
moving  from  Templer  to  the  Plaintiff  to  the  extent  of  some 
twenty  guineas : — which,  looking  to  the  circumstance  of 
the  former  being  in  insolvent  circumstances  at  the  time, 
would  be  sufficient,  they  argued,  to  support  the  transaction.] 

A  reply  was  not  heard  upon  the  principal  points. 


JudgmeKL       ViCB-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 


one 


This  case  is  brought  within  the  broad  principle,  that  no 
can   avail   himself   of  fraud.      As  it  was  held  in 
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Huguenin  v.  Baseley(a)j  and  the  other  cases  cited  in  argu-  1859. 
ment,  where  once  a  fraud  has  been  committed,  not  only  is  scholefibld 
the  person  who  has  committed  the  frand  precluded  from 
deriving  any  benefit  fit>m  it,  but  every  other  person  is  so 
likewise,  unless  there  has  been  some  consideration  moving 
from  himself.  Where  there  has  been  consideration  moving 
fit)m  a  third  person,  and  he  was  ignorant  oi  the  fraud, 
there  such  third  person  stands  in  the  ordinary  position  of  a 
purchaser  without  notice ;  but,  where  there  has  been  no 
consideration  moving  fit)m  himself,  a  third  person,  however 
innocent,  can  derive  no  sort  of  benefit  or  advantage  from 
the  transaction. 


It  was  argued,  that,  in  this  case,  there  was,  in  fact, 
consideration  to  the  extent  of  £21  moving  from  the 
Defendant  Templery  which,  looking  to  the  alleged  cir- 
cumstance of  his  being  in  an  insolvent  condition  at  the 
date  of  the  transaction,  would  be  sufficient  to  support  it. 
But  if  the  transaction  is  examined,  it  does  not  assume  that 
character. 

The  case  stands  thus : — Bell  being  liable  to  the  Plaintiff, 
and  Templer  being  his  surety,  a  negotiation  is  entered  into 
between  Bell  and  the  Plaintiff  for  a  transfer  to  the  Plaintiff 
of  the  pretended  mortgage — Templer  concurring^  and 
avowedly  so,  in  the  whole  of  BelVe  proceedings,  except 
that  he  is  totally  ignorant  of  the  fi^ud  Bell  is  perpetrating. 
Temeplet^a  relatives  and  friends  are  desirous  to  put  him  in  a 
better  position,  as  regards  his  pecuniary  difficulties;  and 
I  find  Templer  concurring  with  BeU  in  suggesting  the 
mortgage  to  the  Plaintiff  as  a  better  security  for  his  money. 
That  must  have  been  done,  and  I  take  it  to  have  been 
done,  by  Templer  for  his  own  benefit,  and  must  have  been 


(a)  14  Ves.  278. 


154  CASES  m  CHANCERY. 

1S69.  deemed  to  be  a  bare  trustee  ^^  under  the  settlement,"  both 
which  conditions  are  essential  in  order  to  bring  the  case 
within  the  31st  section  of  the  Act.  In  the  22nd  section, 
the  Legislature  thought  it  necessaiy  to  insert  an  express 
provision  that  a  husband's  estate  by  the  curtesy,  in  respect 
of  the  estate  tail  or  of  any  prior  estate  created  bj  the  same 
settlement,  should  be  deemed  a  prior  estate  under  the  same 
settlement,  and  that  an  estate  by  way  of  resulting  use  for 
the  settlor  should  be  deemed  an  estate  under  the  same 
settlement  within  the  meaning  of  that  section.  And  it 
seems  to  me  that  it  is  not  hypercritical  to  infer,  in  the 
absence  of  any  similar  proviso  in  the  case  of  a  husband  to 
whose  wife  lands  had  been  settled  before  the  Act  for  her 
separate  use,  that  he  was  not  intended  to  be  included  in 
the  exception  contained  in  the  81st  section  in  favour  of  a 
bare  trustee.  Still  less  probable  is  the  contention,  that  a 
husband  so  situated  was  intended  by  the  Legislature  to  be 
included  under  the  expression  ^^a  bare  trustee  under  the 
settlement,"  for,  as  Mr.  Rogers  argued,  it  would  amount  to 
an  absurdity  to  say  that  a  husband  is  a  trustee  under  the 
setUem^it  when  the  settlor  has  done  his  utmost  expressly 
to  exclude  him. 

But,  irrespective  of  these  considerations,  it  appears  to  me, 
upon  the  whole  scheme  of  the  Act,  the  22nd  section  enun- 
ciating the  general  canon,  and  applying  to  past  as  well  as 
Aiture  instruments,  that  the  24th,  in  like  manner,  applies 
throughout  to  the  case  of  settlements  executed  before  as 
well  as  to  those  executed  after  the  Act;  and  on  that  ground 
the  case  is  so  dear  in  favour  of  the  title,  that,  in  a  suit  for 
specific  performance,  the  purchaser  would  be  decreed  speci- 
fically to- perform  his  contract. 


Mimae  of         Dbclare  (1)  that,  at  the  date  of  the  indentare  of  November, 
^^0^*^        1S41,  Mary  GMtmUh  alone  was  the  protector  of  the  settlement; 
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(2)  thai,  by  means  of  the  dispontion  in  that  indenture  oontained,  all 
persons  whose  estates  were  to  take  effect  after  the  determination  of 
the  estate  tail  of  EHza  Lenton  were  effectually  barred ;  and  (3)  that, 
in  a  suit  for  specific  performance,  the  Court  would  force  a  title  de- 
pending upon  such  a  disposition  upon  an  unwilling  purchaser. 


SCHOLEFIELD  v.  TEMPLER.  Fr0md^Righi$ 

IN  the  month  of  Febmaiy,  1851,  the  Defendant  Bell  was      PerMNw— 
indebted  to  the  Plaintiff  in  two  sums  of  £500  each,  secured   ^^T^^ 
by  two  joint  and  several  promissory  notes,  dated  the  26th  Jj^  M^ak€ 
of  November,  1850,  and  payable,  the  one  at  six  the  other    -^m  tertU. 
at  twelve  months  after  date,  signed  by  himself  and  by  the  ^^niere  <mce  a 
Defendant  Templer  as  his  surety ;  and  also  in  a  sum  of  ^^^  vJ!,L*^t 

£600  secured  by  a  bill  of  exchange  dated  the  18th  of  only  is  the  per- 
son who  hsB 
committed  the 

fraud  preclnded  from  deriving  any  benefit  from  it,  but  every  innocent  person  is  to  likeiiiM, 

nnlese  there  has  been  some  consideration  moving  from  himself. 

By  seeking  to  derive  any  benefit  imder  snch  a  transaction,  or  to  retain  any  benefit  resulting 
theiefrom,  a  third  person,  however  innocent  of  the  fraud  in  its  inception,  becomes  particeps 
criminis. 

When  there  has  been  oonsideratioa  moving  from  the  Innocent  party — seeiif  . 

A  sniety  concurs  with  the  principal  debtor  in  suggesting  to  the  creditor,  who  is  pressing  for 
his  money,  to  accept  a  transfer  of  a  mortgage,  which  the  debtor  knows  to  be  fictitious,  but  the 
surety  believes  to  be  genuine.  Subsequently,  at  the  solicitation  of  the  surety,  and  in  reliance 
on  the  pretended  transfer  (which  the  surety  suggests  as  the  reason  for  releasing  him),  and  in 
the  belief  that  such  transfcr  is  a  valid  mortgage  security,  the  creditor  releases  the  surety,  and 
erases  his  name  from  the  securities ;  upon  the  faith  of  which  release  the  surety's  friends  advance 
him  money  for  the  purpose  of  relieving  him  from  all  his  other  liabilities.  Upon  discovery  of  the 
fraud— J7e^  (1)  that  the  creditor  was  entitled  to  be  restored  to  all  Us  rights  as  agabist  the 
surety  in  the  same  manner  as  if  the  latter  had  never  been  released,  nor  his  name  erased  from 
the  securitieBi  But  (3)  that  the  creditor  was  only  entitled  to  such  relief  upon  the  terms  of 
repaying  to  the  surety's  friends  the  amount  of  their  advance,  with  the  right  of  standing  in 
their  place. 

And  held,  that  the  same  result  would  have  followed  had  the  ease  been  considered  upon  the 
mere  ground  of  mistake. 

The  circumstance  that  the  surety's  remedies  against  his  principal  were  suspended  by  the 
erasure  of  his  name  from  the  securities,  heldf  not  to  release  him  from  his  suretyship,  that  erasure 
having  been  upon  a  misrepresentation  made  (though  innocently)  by  himself. 

Oboervations  on  ExparU  WUtm,  11  Yes.  410. 


166  CASES  IN  CHANCERY. 

1859.        tiff  altered  TempUf^a  position^  and  placed  him  in  a  position 

ScHOLEFiELD   in  which  he  could  not  sue  the  principal  debtor.     But  he 

Tkaoplsr.      ^^  ^  **  Templef^a  own  request,  and  on  the  faith  of  a 

Judameiu.      representation  made  by  him,  but  which  now  turns  out  to 

have  been  entirely  erroneous ;  and  to  argue  that  a  surety, 

under  such  circumstances,  is  to  be  excused  from  liability, 

seems  to  me  to  be  pressing  the  rights  of  a  surety  to  an 

extent  which  I  never  expected  to  hear  contended  for  in 

this  Court. 

Upon  this  part  of  the  case,  even  if  fraud  were  out  of  the 
question,  and  the  case  were  brought  down  to  the  simple 
ground  of  mistake,  T  have  yet  to  learn  that  a  surety  in  the 
position  of  the  Defendant  could  avail  himself  of  such  an 
argument  as  affording  ground  of  complaint  against  the 
creditor.  For  of  what  does  he  complain?  Not  that  the 
creditor  has  released  the  principal  debtor ;  nothing  of  the 
kind.  He  complains,  that  the  creditor  made  him  believe  he 
might  rest  secure,  and  need  not  file  a  bill  against  the  principal 
debtor.  If  the  creditor  made  him  believe  that,  it  was  because 
the  surety  first  made  the  creditor  believe  he  had  obtained  a 
sufficient  security,  which  now  turns  out  to  have  been  no  se- 
curity at  all.  But  that  is  a  clear  case  of  common  mistake ; 
and  it  is  now  impossible  for  the  person  who  was  a  moving 
cause  of  the  mistake — 'who  assisted  in  the  representation 
which  was  the  cause  of  the  mistake — ^to  turn  round  and 
say,  "  You  have  altered  my  position  by  adopting  my  repre- 
sentation." Taking  it  even  upon  the  simple  ground  of 
mistake,  no  Court  could  give  effect  to  any  such  claim  as 
this  on  the  part  of  the  surety. 

In  the  case  of  Ea  parte  Wilson  (a),  I  cannot  see  that 
Lord  Eldon^s  observations  fit  the  facts  as  stated  in  the  re* 


(a)  H  Ves.  410. 
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port     There  is  no  doubt  of  the  accuracy  of  the  judgment, 

but  something  must  have  occurred  with  regard  to  the  posi-  Schouwisld 
tion  of  the  parties  which  does  not  appear  in  the  statement      tkxplbb. 
of  the  case,  ^^^IJjJ^ 

According  to  that  statement,  what  occurred  was  this : — 
A  principal  at  Hamburgh^  being  supposed  to  have  become 
bankrupt,  and  the  sureties  being  actually  bankrupt  in  this 
country,  the  creditor  sought  to  prove  his  debt  against  the 
estate  of  the  sureties ;  but  his  proof  was  objected  to  until 
he  should  have  had  recourse  to  the  estate  of  the  principal, 
and  received  such  dividend  as  might  be  payable  fi*om  that 
estate.  The  creditor  thereupon  sent  instructions  to  his 
agent  at  Hamburgh  to  act  accordingly.  What  those  in-  , 
structions  were  does  not  appear,  the  case  being  stated  very 
shortly.  But  the  agent,  instead  of  proving  against  the 
estate  of  a  bankrupt  at  Hamburgh^  releases  the  principal, 
who  proves  never  to  have  been  a  bankrupt  at  all,  but 
had  executed  a  trust  deed  for  his  creditors,  and  whose 
after-acquired  property,  therefore,  would  have  been  liable 
to  be  seized.  By  taking  that  course — ^which  the  surety 
had  never  asked  him  to  take — the  creditor  did  an  act  which 
irretrievably  prejudiced  the  surety.  The  surety  had  re- 
quired him  to  prove  against  the  estate  of  a  bankrupt.  By 
proving  against  a  bankrupt's  estate  you  get  all  which  there 
is  to  be  got,  proof  against  future  assets  being  impossible. 
But  by  signing  a  composition  deed,  and  releasing  a  person 
who  is  not  bankrupt,  you  release  a  claim  you  might 
otherwise  establish  against  his  after-acquired  property, 
which  might  prove  amply  sufficient  for  payment.  That 
was  an  act  which  the  surety  never  intended  the  creditcw  to 
take.  Lord  Eldon  says,  that,  in  the  case  of  a  common 
mistake,  the  consequence  from  not  knowing  what  the  act 
was  must  &11  upon  the  person  who  did  the  act.  But  the 
act  there  done,  so  far  as  appears  from  the  report,  was  one 


JudgmtnL 
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1869.        which  a  mistake  would  not  justify.     The  mistake  was  in 

ScHOLBFiELD    supposiug  the  principal  to  have  become  bankrupt ;  but, 

Tkmplbb.      ''^hen  that  supposition  was  found  to  be  erroneous,  the  right 

course  for  the  creditor  to  take  would  have  been,  not  to 

execute  a  composition  deed,  but  to  inform  the  sureties  of 

the  error,  and  that  he  could  do  no  more  in  the  matter. 

Had  there  been  a  representation  that  the  same  law  of 
bankruptcy  applied  in  Hamburgh  and  in  England^  and  had 
it  turned  out  that  such  was  not  the  case,  it  might  .have  been 
otherwise.  As  it  is,  I  do  not  see  that  the  statement  of  the 
facts  of  the  case  fit  the  reasons  for  the  judgment :  for  from 
the  facts,  as  stated,  there  seems  to  have  been  an  act  done 
by  the  creditor  to  which  the  sureties  never  agreed. 

The  difierence,  however,  between  the  case  of  Ex  parte 
Wihon  and  the  present  is  this : — ^Here,  throughout  the 
whole  transaction,  the  surety  has  been  the  moving  party. 
No  reason  whatever  has  been  suggested  why  the  Plaintiff 
should  have  dreamt  of  releasing  the  surety,  except  the  fact 
of  the  Plaintiff  having  the  deed,  which  the  surety  sug- 
gested as  the  reason  why  the  Plaintiff  should  give  him  that 
indulgence.  He  has  obtained  that  indulgence  on  his  own 
mistaken  representation  as  to  the  validity  of  the  deed.  It  is, 
therefore,  a  simple  case  of  common  mistake.  The  creditor 
has  a  right  to  be  replaced  where  he  was ;  and  no  injury  is 
done  to  the  surety  by  having  been  allowed  to  remain  under 
the  belief  that  he  was  released,  he  having  been  the  person 
who  made  the  representation  which  led  to  this  result. 

With  regard  to  the  relations  and  friends  by  whom  the 
£1000  was  advanced  to  Templer  upon  the  faith  of  the 
release  given  him  by  the  Plaintiff,  and  their  right  to  be 
reimbursed  to  the  extent  of  that  £1000,  I  must  hear  a 
reply.    My  present  impression  is,  that  the  Plaintiff  is  only 
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entitled  to  relief  upon  the  terms  of  satisfying  those  persons, 
and  standing  in  their  place. 
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Mr.  James  J  Q.C.,  in  reply,  would  not  impugn  the  justice  of 
that  view,  the  Plaintiff  being  now  in  a  position  to  repay  his 
friends  as  well  as  the  Plaintiff;  but  he  doubted  whether, 
according  to  the  regular  course,  the  Court  could  carry  it 
out  in  this  suit.  The  persons  in  question,  or  most  of  them, 
had  notice  of  the  proceedings  in  this  suit  from  its  com- 
mencement, and  had  not  thought  proper  to  make  any  claim. 
If  so,  was  it  competent  to  the  debtor  to  assert  the  jus 
tertiif  They  were  sui  juris,  and  capable  of  protecting 
their  own  interests.  And  if  they  were  satisfied  with  the 
solvency  of  this  debtor,  why  should  the  Court  volunteer,  at 
his  instigation,  to  protect  them? 


A5P«|f. 


The  Vice  Chancellor. — ^I  have  already  disposed  of 
this  case  thus  far,  that  the  Defendant  TempUr  cannot  insist 
upon  anything  which  has  occurred  as  releasing  him  from 
his  liability.  If  it  be  placed  upon  the  higher  ground  of 
fraud,  it  appears  to  me  that  it  would  be  fraudulent  in  him 
to  receive  any  benefit  from  the  transaction ;  or  if  it  be  put 
upon  the  mere  ground  of  mistake,  the  Court  in  that  view, 
as  in  the  former,  would  replace  things  between  him  and 
the  Plaintiff  in  the  same  position  in  which  they  were  before 
the  release  was  given — ^in  other  words,  would  allow  the 
Plaintiff  to  proceed  against  him  as  surety. 

But  as  regards  the  relations  and  friends  of  the  Defend- 
ant Templery  it  appears  to  me  that  the  Plaintiff  cannot 
insist,  as  against  them,  upon  the  relief  prayed  by  him 
against  Templer^  without  taking  care  to  replace  them  in  the 
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1869.        same  position  in  which  they  were  before  they  advanced 
ScHOLEFiELD    the  moncy. 

V. 

Tbicpleb. 

It  was  argued,  on  behalf  of  the  Plaintiff,  that  this  was 

impossible ;  that  they  had  advanced  the  £1000  not  merely 
to  pay  certain  debts  of  Templer^s^  but  to  clear  him  abso- 
lutely from  all  debt ;  and  no  doubt  it  is  very  common  in 
families — and  very  reasonably  so — if  they  believe  it  will 
render  one  of  their  number  wholly  free  and  clear  of  debt,  to 
find  money  for  his  relief,  although  they  would  object  to 
waste  their  money  by  bestowing  it  on  certain  creditors, 
when  it  might  turn  out  subsequently  that  there  were  others 
who  had  claims  upon  him.  Then  the  question  arises, 
whether,  in  a  transaction  of  this  kind,  the  parties  cannot  be 
completely  replaced  in  their  former  position ;  for  if  they 
cannot,  then  the  relief  prayed  by  the  bill  ought  not  to  be 
granted.     But  it  appears  to  me  that  they  can. 

This  is  not  the  case  of  a  gift  by  the  friends:  it  is  a  loan. 
Suppose  a  case,  which  would  be  just  in  point,  of  a  mortgage 
of  real  estate.  Persons  are  about  to  lend  money  upon  the 
security  of  a  first  mortgage  of  real  estate,  already  subject  to 
an  existing  mortgage  ;  and,  in  order  to  carry  out  the  trans- 
action, the  mortgagor  prevails  on  the  existing  mortgagee 
to  release  his  security  and  to  accept  in  exchange  a  mort- 
gage of  other  property,  which  turns  out  to  be  fraudulent. 
The  latter,  on  discovering  the  fi^ud,  would  be  entitled  to 
be  restored  to  his  original  mortgage,  upon  condition  of 
his  allowing  the  persons  who  advanced  their  money  upon 
the  faith  of  his  having  released  it,  to  stand  first.  He 
must  allow  them  to  stand  first.  He  cannot  alter  their 
position.  But,  allowing  them  to  stand  first,  he  is  entitled 
to  come  upon  the  estate,  and  they  can  have  no  right  to 
complain  of  his  doing  so.  So  here,  if  all  that  the  friends 
have  advanced  be  restored  to  them,  they  will  be  completely 
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replaced  in  their  former  position ;  and  there  does  not  seem        1859. 
to  me  to  be  any  possible  ground  on  their  account  for  saying   sohoiotbld 
that  the  transaction  should  not  be  set  aside. 


It  was  argued  by  Mr.  Jamesy  that  the  debtor  can  have 
no  right  to  set  up  the  rights  of  third  persons^  and  that 
the  fiiends  have  taken  no  steps  to  assert  their  rights; 
but  how  do  I  know  that  they  had  notice  of  the  suit  ?  Some 
have  been  examined  as  witnesses,  but  there  may  be  others 
who  had  no  notice,  and,  in  the  present  stage  of  the  cause, 
I  must  direct  an  inquiry  on  that  subject. 


9. 

Tkmpleb. 


Declare,  that  Plaintiff  was  induced  to  accept  the  pretended 
transfer  of  June,  1851,  by  the  fraudulent  misrepresentation  of  the 
Defendant  Bdl^  and  that  such  pretended  transfer  is  void. 

Declare,  that  Plaintiff  was  induced  to  write  the  letter  of  July, 
1851,  and  to  erase  the  name  of  the  Defendant  Templer  from  the 
two  promissory  notes  for  £500  each,  and  the  bill  of  exchange  for 
£600,  on  the  application  of  the  Defendant  Templer^  in  reliance  on 
the  said  pretended  transfer,  and  in  the  belief  that  such  transfer  was 
a  valid  mortgage  security. 

Declare,  that  Plaintiff  ought  to  be  restored  to  all  his  rights  as 
against  the  Defendant  Templer  as  surety  for  the  Defendant  Bell^  in 
the  same  manner  as  if  the  letter  of  July,  1851,  had  not  been  written, 
and  as  if  the  name  of  Templer  had  not  been  erased  from  the  said 
notes ;  but  subject  to  his  making  good  as  between  himself  and  the 
persons  advancing  the  £1000  in  the  pleadings  mentioned  for  the 
purpose  of  relieving  Templer  from  all  his  liabilities,  and  repaying 
the  amount  of  such  adyance,  if  any,  now  remaining  unpaid  by 
Templer,  and  with  the  right  of  standing  in  the  place  of  any  person 
80  unpaid,  as  against  the  Defendant  Templer. 

Inquire,  whether  anything,  and  what,  is  due  in  respect  of  the  said 
sum  of  £1000,  and  to  whom,  and  on  what  securities,  and  under  what 
circumstances. 


MmuteoJ 

J/€CT€e» 
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Dec  2iiL  SHEWELL  V.  DWARRIS. 


Ann  BRERETONy  by  her  will,  in  1856,  after  disposing 
of  a  moiety  of  the  residue  of  her  personal  estate  remaining 


Wm^Con- 
ttruction — ^0- 

Hmbandand  after  payment  of  her  debts  and  legacies,  and  the  legacy 
Hanb^^m^  duty  payable  in  respect  thereof,  as  to  the  remaining  moiety, 
^!^!^^!jlf^  bequeathed  as  follows :  —  "  And  as  to  the  remaining 
moiety  thereof,  to  my  nephew  Fortunatus  William  Dwarrisy 
a  husband  and  provided,  however,  as  to  that  remaining  moiety,  and  on  this 
IttesuSSl'^s"'''  express  condition,  that  he  the  said  Fortunatus  William 
death  be  living  DtoarrtB  shall  be  residing  with  his  present  wife  Charlotte 

together  as  bus-  ^ 

band  and  wifiB,  Dwarrisy  if  she  shall  be  living  at  the  time  of  my  decease ; 
"  absoiutdy"  but  in  case  they  shall  not  at  that  time  be  living  together 
^^wonsSw^  as  man  and  wife,  then  (subject  as  aforesaid)  I  give  and  be- 
tionof  thewill,  queath  one  half  part  of  such  remaining  moiety  of  the  said 

to  be  for  her         "^  *  •  i    x^i      »  ^-^  •      1      t       1  1 

separate  nse.      residue  unto  her  the  said  Charlotte  Dwams  absolutely,  and 

And  *^«^   the  other  half  part  of  such  remaining  moiety  only  unto 

notwithstand-    the  said  Fortunotus  William  Dwarriar 

ing  the  role 

which  avoids  ^  ^ 

gifts  providing  At  the  time  of  the  decease  of  the  testatrix,  April,  185 «? 
paration.  her  nephew  Dwarrisy  and    Charlotte  his  wife,  were  not 

living  together  as  husband  and  wife. 

It  appeared,  that,  by  the  settlement  executed  in  con- 
templation of  the  marriage  of  Dwarrie  and  Charlotte, 
Dwarrie  covenanted  with  the  trustees  of  the  settlement  to 
settle  all  property  to  which  his  wife,  or  himself  in  her 
right,  should  thereaftier  become  entitled  upon  the  trusts  of 
the  settlement. 


ArgtmmL         Mr.  Roxburgh  appeared  for  the  Plaintiffs,  the  executors. 
Mr.  AmyoUy  for  Charlotte  Dwarrisj  contended,  that,  upon 


^fjffMMtMm 
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the  true  constmction  of  the  will,  she  was  entitled  to  one        ^^^- 
half  of  the  moiety  to  her  separate  use.  Shswkll 

V. 
DWARBIB. 

[The  Yig^-Chancellob  having  directed  the  cause  to 
stand  over,  in  order  that  the  trustees  might  be  repre- 
sented— ^] 

Mr.  O.  Simpsouy  on  behalf  of  the  trustees,  now  contended 
that  they  were  entitled,  under  the  covenant  in  the  mar- 
riage settlement,  to  the  half  moiety  claimed  by  the  wife. 
The  bequest  was,  in  the  events  that  had  happened,  to  her 
"absolutely.**  There  were  no  words  importing  separate 
use,  and  the  Cowct  would  not  supply  them.  Under  a  gift 
to  a  wife  absolutely,  her  husband  was  entitled  in  her  right ; 
and  if  that  were  so  here,  then  the  share  in  question  came 
within  the  terms  of  the  covenant  contained  in  the  settle- 
ment. 

[Reference  was  also  made  during  the  argument  to  the 
rule  that  a  deed  providing  for  a  future  separation  between 
a  husband  and  wife  is  void,  as  contrary  to  public  policy : 
Wesimeathy,  We8tmeath(a).'] 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

Common  sense  requires,  that,  upon  the  construction  of  Judgment, 
this  will,  looking  to  the  context,,  the  bequest  to  the  wife, 
though  in  terms  to  her  "  absolutely,"  should  be  construed 
as  a  bequest  to  her  for  her  separate  use.  And  I  must, 
therefore,  hold,  that  it  does  not  come  within  the  covenant, 
on  the  part  of  her  husband,  to  settle  all  property  to  which 
his  wife,  or  himself  in  her  right,  should  become  entitled, 
upon  the  trusts  of  the  settlement. 

(a)  1  Dow  &  CI.  619. 
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1868. 


JudgmenL 


The  rule  which  avoids  gifts  providing  for  a  Aiture 
separation  between  husband  and  wife  does  not  apply  to  a 
case  like  the  present.  Here  the  gift  is  by  will,  and 
merely  provides  for  either  contingency,  namely,  that  of 
the  husband  and  wife  living  together  or  separate  at  the 
moment  when  the  will  must  take  effect,  namely,  at  the 
death  of  the  testatrix.  The  bequest  cannot  influence 
their  conduct,  but  takes  effect  immediately  on  the  death, 
according  to  the  then  state  of  facts. 


1859. 

March  16^ 


Goodwill  of  a 

Busineu — Sale 

qft  on  Diasolu- 

Hon  of  Part- 

nenkip — Jle- 

mirning  ButmesM 

under  aame 

Style  or  Firm 

-^Injunction, 

Upon  a  sale 


ANDREW  CAIRD  CHURTpN,  GEORGE 
BANKART,  and  MICHAEL  STOCKS 
HIRST ;     .     .     Plaintiffs. 

AND 

JOHN  DOUGLAS Defendant. 

3:  OR  several  years  previously  to  the  month  of  July,  1857, 
pf^"  goo^u  ^®  Defendant  John  Douglas^  with  others,  carried  on  the 

ofabuiness, 

the  vendor  is  at  liberty  to  set  up  a  precisely  similar  business,  and  that  next  door  to  the  premises 

where  the  original  business  has  been  carried  on — ObiUr. 

But  he  is  not  at  liberty  to  do  so  under  the  old  style  or  firm,  although  his  name  should  be  the 
only  one  appearing  in  that  firm.  Nor  is  he  at  liberty  in  any  other  manner  to  hold  out  that  he  is 
carrying  on  business  in  continuation  of  or  in  succession  to  the  business  carried  on  by  the  late  firm. 

The  term  **  Goodwill "  defined.  It  means  every  advantage  that  has  been  acquired  by  the  old 
firm  in  canying  on  its  business,  whether  connected  with  the  premises  in  which  the  budness  was 
previously  carried  on  or  with  the  name  of  the  late  firm. 

Upon  the  dissolution  of  a  partnership,  which  had  been  carried  on  for  a  considerable  time  by 
John  Douffku  and  others  as  stuff  merchants,  under  the  style  or  firm  of  ^^John  DovgUu  ^ 
Company^^  John  Douglae  assigned  all  his  shares,  rights,  and  interest  in  the  business,  and  the 
goodwill  thereof,  to  his  late  partners  and  another,  who  thereupon  proceeded  to  carry  on  the 
business  under  a  new  style  or  firm,  consisting  of  their  own  names,  with  the  addition  of  the 
words  **late  John  Douglas  ^  Co/* 

Upon  bill  filed  by  them,  John  Douglat  was  restrained  by  ii^nnction  from  resuming  or 
carrying  on  the  business  of  a  stuff  merchant  at  or  in  the  immecUate  neighbourhood,  either  alone 
or  in  partnership  with  any  other  persons  whatsoever,  under  the  style  or  firm  of  ^^John 
Douglat  4"  Co."  or  in  any  other  manner  holding  out  that  he  was  carrying  on  the  business  of  a 
stuff  merchant  in  continuation  of  or  in  succession  to  the  business  carried  on  by  the  late  firm  of 
John  Dougku  ^  Co, 
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business  of  stuff  merchants  at  Broif/ord,  in  cojMirtnership  18.^9^ 
together,  under  the  style  or  firm  of  **  John  Dottglas  <J*  CnvKroif 
Company^*  From  the  end  of  the  year  1852,  until  the  Doroui*. 
month  of  July,  1857,  the  partnership  consisted  of  the 
Defendant  John  Douglas,  and  the  Plaintiffs  Churton  and 
Bctnkart,  The  business  was  successful  and  lucrative  ;  and 
both  before  and  in  the  month  of  July,  1857,  the  reputation 
of  the  firm  of  John  Douglas  4r  Company,  of  Bradford, 
stood  high  in  the  trade. 

The  Defendant  was  also  a  partner  in  a  firm  at  Man- 
Chester;  and,  in  the  spring  of  1857,  the  Defendant  Fishing 
to  take  a  more  active  part  than  he  had  before  done  in  the 
business  of  the  Manchester  firm,  and  with  that  view  to 
retire  finom  the  firm  of  John  Douglas  Sf  Cotupany,  tlie 
Plaintifi  Bankart  and  Churton  entered  into  negotiation 
with  the  Plaintiff  JHirst,  with  a  view  to  the  business  there- 
tofore and  then  carried  on  under  the  firm  of  John  Douglas 
4r  Company  being  thenceforth  carried  on  by  the  Plain- 
tifis  as  partners ;  and  this  having  been  arranged  between 
the  Plaintiffs,  they  proceeded  to  negotiate  with  the  Defen- 
dant for  the  purchase  of  his  interest  in  the  business. 

The  result  of  the  negotiation  between  the  Plaintiffs  and 
the  Defendant  was^  that,  on  the  13th  of  July,  1857,  articles 
of  agreement  of  that  date,  and  expressed  to  be  made  be- 
tween the  Defendant  of  the  one  part,  and  the  Plaintiffs 
of  the  other  part,  were  executed  by  all  the  parties, 
whereby  the  Defendant,  in  consideration  of  the  sum  of 
£15,337  :  10  :  5  (being  the  estimated  amount  of  his  share 
in  the  business,  taken  as  it  then  stood  in  the  partnership 
books,  together  with  a  bonus  or  profit,  as  it  was  called, 
of  £1500),  agreed  to  sell,  and  the  Plaintiffs  agreed  to  pur- 
chase from  him,  upon  the  terms  and  conditions  therein 
expressed,  ^^  all  his  shares,  rights,  and  interest  in  the  trade 
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1859,  or  business  then  carried  on  by  him  and  the  Plaintiffs  at 
Chubtok  Bradford  in  copartnership  and  under  the  firm  of  John 
Douglas.  DougloB  8f  Company^  and  the  goodwill  thereof;*'  and  in 
all  and  singular  the  book  or  other  debts  of  the  same  co- 
partnership^  and  the  securities  for  the  said  debts  respeo- 
'tively ;  and  in  all  the  contracts  and  engagements  entered 
into  with,  and  orders  given  to,  the  same  copartnership ; 
and  in  all  and  singular  the  moneys,  goods,  wares,  merchan- 
dise, stock  in  trade,  fixtures,  fiuniture,  articles  and  effects, 
matters  and  things,  belonging  to  the  said  copartnership,  or 
in  anjrwise  used  in  or  appertaining  or  belonging  to  the  said 
trade  or  business.  The  articles  provided  that  the  sale  was 
to  be  considered  as  taking  effect  firom  the  1st  of  January, 
1858,  when  the  partnership  was  to  terminate,  under  a 
notice  previously  delivered  by  the  Plaintiff  Churton  dis- 
solving the  partnership  on  that  day  ;  and  that  the  dissolu- 
tion of  the  said  copartnership  should  be  gazetted  on  the  1st 
of  January,  1858.  And  by  the  same  articles  the  Defen- 
dant agreed  to  let  to  the  Plaintiffs,  who  thereby  agreed  to 
take  from  him,  certain  warehouses  and  other  buildings  in 
the  Hall  IngSy  in  Bradford  (being  the  buildings  in  which 
the  business  had  previously  been  carried  on  under  the 
style  or  firm  of  John  Douglas  4r  Company)^  for  the  term 
of  seven  years,  to  commence  fix)m  the  1st  of  January,  1858, 
at  the  yearly  rent  of  £550. 

In  the  month  of  August,  1857,  the  following  notice  and 
circular  was  forwarded  to  the  customers  of  the  firm  of 
John  Douglas  4r  Company :  —  "  Notice  is  hereby  given, 
that  the  partnership  heretofore  subsisting  between  us  the 
undersigned,  carrying  on  business  as  stuff  merchants  in 
Bradford^  in  the  county  of  Yorky  under  the  firm  of  John 
Douglas  4r  Company^  was  dissolved  by  general  consent 
on  the  13th  of  July  last.  John  Douglas^  Geo.  Bankarij 
A.  C.  Churtony  W.  H.  Booker^ 
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«5ni4/im^ABgust  18th,  1857.  Gentlemen— Referring  J^^ 
to  the  notice  above,  we  beg  to  inferm  you,  that  the  business  Cnunax 
will  be  carried  on  in  aU  respects  as  heretofore,  under  the  Douolas. 
style  or  firm  of  Churton^  Bankartj  and  Hint  (late  John 
Douglfvi  4r  Company) ;  and  all  debts  due  to  and  owing  by  the 
late  firm  will  be  received  and  discharged  by  us.  We  are 
yours  most  respectfiilly,  A.  C.  Churion^  Geo.  JBonkart^ 
M.  S.  Hirstr 

On  the  30th  of  June,  1858,  the  Defendant  executed 
and  delivered  to  the  Plaintifis  a  lease  of  the  premises, 
pursuant  to  the  agreement  in  that  behalf  contained  in  the 
articles. 

Afler  the  dissolution  of  the  old  firm  of  John  Douglas 
4r  Companyj  the  Plaintiffs,  as  partners  together  under 
agreement  between  themselves,  continued  to  carry  on  the 
business  formerly  carried  on  by  that  firm  on  the  premises 
occupied  by  that  firm,  over  which  they  placed  a  large  sign, 
extending  over  the  adjoining  warehouse  (being  the  Defen- 
dant's property),  and  which  sign  bore  the  inscription 
"  Churton,  Bankartj  and  Hiraty  late  John  Douglas  4r  Co.** 

In  the  meantime,  and,  according  to  the  Defendant's  ad- 
mission, as  early  as  the  month  of  May,  1858,  the  Defen- 
dant clandestinely,  and  without  the  knowledge  of  the 
Plaintifis,  opened  a  communication  with  a  Mr.  Liversidge^ 
who  for  many  years  had  been  cashier  both  of  the  old  firm 
and  of  the  new,  and  their  most  confidential  servant  in 
the  business,  and  through  him  witii  two  other  persons  who 
were  confidential  servants  of  both  the  last-mentioned  firms 
— ^namely,  Mr.  Parker j  a  salesman,  and  Mr.  Shepherdy  a 
traveller,  informing  them  tiiat  he  intended  to  recommence 
business  as  a  stuff  merchant  at  Bradford^  and  promising 
them,  if  they  would  enter  his  service  and  afford  him  the 
benefit  of  their  experience,  an  interest  in  the  business 
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in  addition  to  their  salaries.  And  having  at  length  snc- 
ceeded  in  withdrawing  those  three  persons  from  the  service 
of  the  Plaintiffs,  and  induced  them  to  join  in  carrying  out 
his  project,  on  the  15th  of  January  the  Defendant  issued 
the  following  circular  to  the  manufacturers  o{ Bradford: — 
"  Manckestery  15th  Jan.  1859— Sir,  Finding  that  I  have 
not  convenience  for  conducting  the  stuff  trade  in  Man- 
cheater^  I  beg  to  inform  you  that  this  department  will  be 
transferred  to  Bradford  in  February  next,  when  the  busi- 
ness will  be  conducted  under  the  firm  of  John  Douglas  4r 
Co. J  upon  my  premises  in  Hall  Ings. — ^I  remain  your 
obedient  servant,  John  Douglas.*^ 

On  the  3rd  of  February  the  Defendant  issued  the 
following  circular  to  the  Plaintiffs'  customers : — ^^Bradfordy 
3rd  February,  1859 — Gentlemen,  I  beg  to  inform  you 
that  the  premises  belonging  to  me  in  Hall  Ings  will  be 
opened  for  business,  about  the  15th  inst.,  by  Messrs. 
lAversidgSy  Parker,  4r  Shepherd,  in  connection  with 
mjrself,  as  stuff  merchants,  to  be  carried  on  under  the  firm 
of  John  Douglas  4r  Co.  These  gentlemen  were  a  long 
time  in  my  employment,  the  two  former  upwards  of  fifteen 
years,  during  which  they  had  every  opportunity  for  acquir- 
ing a  thorough  knowledge  of  the  manufactures  of  this 
district;  and  their  application  to  business  is  so  well  known, 
it  is  unnecessary  for  me  to  say  more,  than  that  I  have  every 
confidence  that  all  orders  with  which  you  may  be  pleased 
to  favour  the  firm  will  be  properly  executed. — ^I  remain 
your  obedient  servant,  John  Doughs"  This  circular 
the  Defendant  caused  to  be  widely  distributed  among  the 
Plaintifis'  customers. 

On  the  1st  of  February^  1859,  Mr.  Thomas  Shepherd 
issued  a  circular  as  follows: — ^^ Bradford,  1st  February, 
1859 — Having  ceased  to  represent  the  firm  of  Messrs. 
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Churtofiy  Bankarty  and  Hirstj  of  this  town,  and  havinfr 
joined  Messrs.  John  Douglas  4r  Co,y  I  beg  to  thank  yon 
for  all  past  favours,  and  trust  I  shall  be  in  the  position  to 
merit  that  confidence  which  I  have  enjoyed  so  long. 
Should  you  be  pleased  to  send  me  any  orders  prior  to  my 
visiting  you  personally,  if  addressed  to  Messrs.  John 
Douglas  &  Co,y  Bradfordj  they  will  receive  the  best 
attention  of  yours  very  respectfully,  Thomas  Shepherd/* 


1859. 

CHURTOy 

r. 

DoUGUkA. 

StaUmaiL 


On  the  14th  of  February,  1859,  the  warehouse  referred 
to  in  the  last-mentioned  letter  (being  that  already  men- 
tioned as  the  Defendant's  property,  and  next  door  to  that 
leased  by  him  to  the  Plaintiff)  was  placarded  with  the 
name  of  "  John  Douglas  4r  Company^*  and  shortly  after- 
wards large  door-plates  were  put  up  with  tlie  name  ''  John 
Douglas  ir  Co^  engraved  thereon. 

On  the  26th  of  February,  1859,  the  Plaintifis  filed  their 
bill  against  the  Defendant,  stating  the  several  matters 
aforesaid,  and  charging  that  his  intention  and  design  were 
to  represent  his  business  as  a  continuation  of,  and,  in  fact, 
identical  with,  that  carried  on  by  the  firm  oiJohn  Douglas 
4r  Company^  dissolved  in  July,  1857  ;  and  that  his  proceed- 
ings were  calculated  to  create,  and,  unless  restrained,  would 
create  an  impression  to  that  effect  among  customers  of  the 
Plaintifis,  as  well  as  the  merchants  and  manufSeicturers  of 
Bradford  and  the  public  generally.  The  bill  also  alleged 
a  parol  agreement  by  the  Defendant,  that  he  would  not 
again  resume  or  cany  on  the  business  of  a  stuff 
merchant  at  Bradford;  and  it  prayed  that  the  Defen- 
dant might  be  restrained  firom  resuming  or  carrying 
on  the  business  of  a  stuff  merchant  at  the  warehouse  next 
door  to  that  of  the  Plaintiffs,  or  elsewhere  in  or  in  the 
immediate  neighbourhood  of  Bradford^  either  alone  or  in 
partnership  with  any  other  person  or  persons  whatsoever, 
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and  either  under  the  style  or  firm  of  John  Douglas  4" 
Company  or  under  any  other  style  or  firm. 

The  Defendant  denied  upon  oath  the  alleged  parol 
agreement,  and,  further,  deposed,  that,  previously  to  the 
execution  of  the  articles  of  agreement  of  July,  1857,  a 
suggestion  was  made  to  him,  on  the  part  of  the  Plaintifis, 
that  the  proposed  articles  should  contain  a  stipulation  on 
his  part  not  to  resume  the  business  of  a  stuff  merchant  at 
or  in  the  neighbourhood  of  Bradford;  but  that  he  distinctly 
refused  to  allow  of  the  insertion  of  any  provision  to  that 
effect. 


He  also  deposed,  that,  previously  to  the  execution  of  the 
articles  of  July,  he  had  informed  the  Plaintifis  that  he 
intended  to  leave  it  open  to  himself  to  carry  on  business 
again  at  Bradford  as  a  stufi^  merchant,  under  the  style 
or  firm  of  ^^John  Douglas  Sf  Company;**  but  in  this 
respect  the  Court  considered  that  his  evidence  was  con- 
tradicted by  the  evidence  of  the  Plaintifi^s. 

The  Defendant  denied  all  knowledge  of  Shepherd^s 
letter  of  the  1st  of  February,  1859. 

It  was  in  evidence,  that,  pending  the  negotiation  which 
resulted  in  the  articles  of  July,  the  Plaintifis  applied  to  the 
Defendant  for  permission  to  use  the  style  or  firm  of  ^^  John 
Douglas, 4r  Company;**  but  that  he  declined  to  give  them 
such  permission. 


AryumeHi.         Mr.  Amphletty  Q.C.,  and  Mr.  Wichensj  for  the  Plaintifis, 
now  moved  for  an  interim  injunction. 


Looking  to  the  parol  agreement  between  the  parties,  upon 
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tbe  faith  of  which  the  articles  of  July  had  been  executed, 
the  Plaintiffi  were  entitled  to  an  injunction  to  the  fuU 
extent  prayed  by  .the  bill ;  the  true  nature  of  that  agree* 
ment  beinj^  that  the  Defendant  would  never  resume 
bunness  at  all  as  a  stuff  merchant,  either  under  the  style 
or  firm  of  "  John  Douglas  f  Co.^  or  under  any  other  style 
or  firm  whatsoever. 

But  independently  of  parol  evidence,  and  relying  simply 
upon  the  articles  of  July,  the  PlaintifEs  were  entitled  to  an 
injunction  restraining  the  Defendant  fin>m  resuming  busi- 
ness under  the  style  or  firm  of  Johfk  Douglas  4r  Companjf. 
The  Defendant,  having  by  those  articles  agreed  to  sell 
^<  aU  his  shares,  rights,  and  interest  in  the  business,  and 
the  goodwill  thereof j*  had  entered,  in  efiect,  into  an  implied 
covenant  that  he  would  not  resume  or  carry  on  business  in 
that  neighbourhood  under  the  old  style  or  firm.  The  term 
'' goodwill"  must  mean  more  than  the  disposition  felt  by 
customers  to  continue  their  custom  to  the  particular  lo- 
cality where  the  business  was  carried  on  by  the  former 
partnership ;  it  must  also  include  all  that  attached  to  the 
name,  the  style,  or  firm  under  which  the  business  was  pre- 
viously carried  on,  and  by  which  it  was  identified.  And 
the  Defendant,  by  adopting  that  style  or  firm,  was,  in 
effect,  resuming  the  very  business  he  had  professed  to  selL 
He  was  not  setting  up  a  similar  business.  That  might  be 
done,  as  Lord  JB^&bm  puts  it  in  CruttweU  v.  Ly^ia),  in  the 
fair  course  of  improving  trade,  with  which  this  Court 
would  not  interfere.  He  was  setting  up  again  the  veiy 
same  trade  which  he  had  professed  to  selL 

The  yici>-CHANCELLOB  (tothe  Solic%tor'Genera[)—Yo\x 
need  not  address  yourself  to  the  alleged  parol  agreement. 

(a)  17  Ves.  346» 
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The  question  is  as  to  the  written  aFticles;  and  whether 
upon  those  articles  the  Defendant;  having  sold  all  his 
share  in  the  goodwill  of  the  business,  is  at  liberty  to  set  up 
business  again  under  the  same  name. 

The  SoUcitor^General  and  Mr.  Pemberton  for  the  Defen- 
dant : — 

This  was  not  a  sale  of  the  goodwill  of  the  business  in  the 
sense  for  which  the  Plaintifis  contend ;  and  even  if  it  was, 
the  Plaintiffs,  as  purchasers,  are  not  entitled  to  relief. 

So  far  from  their  having  a  right  to  complain  of  the  course 
taken  by  the  Defendant,  it  is  the  Defendant  who  has  a 
right  to  complain  of  the  course  taken  by  them :  in  strict- 
ness, the  Defendant  is  entitled  to  an  injunction  restraining 
the  Plaintiffs  from  using  his  name.  The  authorities  show 
that  the  utmost  which  can  be  claimed  under  an  assignment 
of  the  goodwill  of  a  business,  without  more,  is  the  ad- 
vantage of  occupying  the  premises  which  were  occupied  by 
the  former  firm,  and  the  chance  which  the  purchaser  will 
thereby  have  of  attracting  the  customers  of  the  former  firm 
to  his  place  of  business :  Shakle  v.  Baker  (a).  "  The  good- 
will, which  has  been  the  subject  of  sale,  is  nothing  more 
than  the  probability  that  the  old  customers  will  resort  to 
the  old  place:"  per  Lord  Eldon  in  CruUweU  v.  Lye(b)\ 
Kennedy  v.  Ijee{c\  Harrison  v.  Gardner  (d).  The  assig- 
nee under  such  an  assignment  would  have  no  right  to  re- 
present himself  as  carrying  on  the  identical  business  which 
was  carried  on  by  the  former  firm ;  and  even  if  he  would, 
it  does  not  follow  that  the  Plaintifis  acquired,  by  virtue  of 
this  assignment,  a  right,  as  against  the  Defendant,  to  use 


(a)  14  Ve».  468. 
(A)  17  Id.  335. 


(c)  3  Mer.  462. 

id)  2  Mad.  198,  219. 


Arifu$nen4- 


CASES  IN  CHANCERY.  183 

the  style  or  firm  of   ^^John   Douglas  4r  Company ^^  con-        1B59. 
tainingy  as  it  does,  the  name  of  but  one  individaal,  and      ohuktom 
that  the  name  of  the  Defendant  himself.      It  might  be      douglas. 
excessively  inconvenient  to  the  Defendant  to  have  his  name 
so  exposed. 

But  admitting,  for  the  sake  of  argument,  that  the  Plain- 
ti£&  were  entitled  to  call  themselves  ^'  Late  John  Douglas 
i  Co.y^  they  would  have  no  right  to  complain  of  the 
course  taken  by  the  Defendant  in  resuming  business  under 
his  own  name.  All  the  authorities  show,  that  an  assign- 
ment of  the  goodwill  of  a  business — ^that  of  a  stuff  merchant 
for  instance, — does  not  imply  a  contract  on  tlie  part  of  the 
assignor  that  he  will  never  set  up  business  again  in  the 
same  place  as  a  stuff  merchant.  In  spite  of  his  assignment 
he  may  set  up  that  business  again  the  next  day,  and  at  the 
next  door.  And  if  that  were  doubtful  upon  the  authorities 
as  a  general  proposition,  in  this  case  it  is  proved  in  evidence 
that  a  proposal  was  made  to  the  Defendant  to  insert  in  the 
articles  of  July  a  stipulation  on  his  part,  that  he  should 
never  carry  on  a  similar  business  in  the  neighbourhood ;  and 
he  distinctly  refused  to  consent  to  it.  He  expressly  reserv- 
ed to  himself  the  liberty  of  setting  up  business  as  a  stuff 
merchant ;  and  if  he  was  at  liberty  to  set  up  that  business 
again,  can  this  Court  interfere  with  his  doing  so  under  his 
own  name?  If  his  name  has  been  all  along  the  main 
attraction  to  customers,  is  that  circumstance  to  deprive  him 
of  the  right  he  would  otherwise  have  of  trading  under  it  ? 
And  more  than  this  the  Defendant  has  never  attempted. 
The  charge  in  the  bill  (which,  besides,  is  an  after-thought), 
that  he  has  ever  represented  his  business  as  identical  with 
that  carried  on  by  the  old  firm,  is  not  true.  His  letters  of 
January  and  February,  1859,  are  carefully  guarded  in  this 
respect ;  and  of  SheplienTs  letter  he  had  no  knowledge. 
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Burgess  v.  Burgess  {a)  shoves^  that^  where  a  person  is 
selling  in  his  own  name,  iraud  must  be  proved  in  order  to 
restrain  him  from  so  doing ;  and  here  fraud  cannot  even 
be  suggested.  The  two  warehouses  are  side  by  side.  The 
one  distinguished  by  a  board  marked  "  John  Douglas  4r 
Co.,"  the  other  by  the  inscription  "  Churtoriy  Bankarty  Sc 
Hirsty  late  John  Douglas  4r  Co!^  The  public  seeing  these 
side  by  side,  it  is  idle  to  suppose  they  can  be  misled. 


[Lewis  V.  Langdon(b)y  and  Bozon  v.  Farlow(c)y  were 
also  cited.] 

The  Vice-Chancellor  (to  Mr.  AmphleU). — ^I  am  pre- 
pared to  give  you  an  injunction  restraining  the  Defendant, 
until  the  hearing,  from  resuming  or  canying  on  business 
as  a  stuff  merchant  in  the  neighbourhood  in  question  under 
the  style  or  firm  of  ^^John  Douglas  ^  Co.,"  or  in  any 
other  manner  holding  out  that  he  is  carrying  on  the  busi- 
ness of  a  stuff  merchant  in  continuation  of,  or  in  succession 
to,  the  business  carried  on  by  the  late  firm  of  John  Douglas 
4r  Co.  But  if  you  want  more  than  that,  I  must  hear 
you  in  reply. 

Mr.  Amphlett  would  have  submitted  that  he  was  entitled 
to  an  injunction  in  the  terms  prayed  by  the  bill ;  but  his 
client  would  be  satisfied  with  an  order  in  the  form  proposed 
by  the  Court. 


jti^mMt        Vice-Chancelloe  Sib  W.  Page  Wood  : — 

This  case,  to  the  extent  to  which  I  propose  to  award  an 
injunction,  is  an  extremely  clear  one. 


(a)  3  D.  M.  G.  896.        (5)  7  Sim.  121.        (t)  1  Mcr.  459. 
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It  was  argaed  for  the  Defendant,  that  the  case  now  set 
up  is  an  after-thonght,  and  forms  no  part  of  that  made  hy 
the  bill ;  bat  it  appears  to  me  that  the  injunction,  to  the 
extent  to  which  I  think  it  right  it  should  be  awarded,  is 
completely  in  pursiumce  of  the  29th  paragraph  of  the  bilL 
That  paragraph  is  as  follows : — 

^'  The  Defendant's  intention  and  design,  as  the  Plaintiffs 
verily  believe,  is  to  represent  his  business  as  a  continuation 
of,  and  in  fact  identical  with,  that  carried  on  by  the  firm 
of  John  Douglas  4r  Co.y  dissolved  in  July,  1857  ;  and  his 
proceedings  are  calculated  to  create,  and,  unless  restrained, 
wiU,  as  the  Plaintiffs  believe  and  have  no  doubt,  create  an 
impression  to  that  effect  among  customers  of  the  Plain- 
tiff, as  well  as  the  merchants  and  manufeu^turers  of  Brodr 
ford  and  the  public  generally." 

That  statement  I  find  clearly  established  upon  the 
evidence  before  me. 


1869. 
Chubtos 

V. 
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The  fiicts  of  the  case  are  these :  The  business  in  question 
was  carried  on  under  the  firm  of  ^^  John  Dougla$  4r  Co*^ 
and  apparently  it  was  so  carried  on  for  a  considerable  time. 
The  exact  time  does  not  appear,  but  the  firm  had  been 
established  a  considerable  time;  and  in  that  state  of  drcum 
stances,  in  the  spring  of  1857,  the  negotiation  is  commenced 
which  results  in  the  articles  of  agreement  executed  in  July 
in  that  year.  Various  proposals  are  made  and  considered 
in  the  course  of  that  negotiation,  but  the  form  which  it 
ultimately  assumes  is  this :  The  Defendant  is  to  retire  fix>m 
the  business;  arrangements  are  made  for  the  Plaintiff  i?tr«^ 
to  come  into  his  plac-e,  and  the  Defendant  is  to  hand  over 
his  whole  interest  in  the  business  to  the  new  partnership ; 
in  consideration  of  which  the  Defendants  share  in  the 
business  is  to  be  taken  as  it  stands  in  the  partnership 
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books,  and  he  is  to  receive  that  amount,  and  also  a  bonus 
or  profit,  as  it  is  called,  of  £1500. 

It  was  argued,  that  a  sale  of  the  goodwill  of  the  business 
was  never  intended,  and  that  in  truth  nothing  was  paid  for 
goodwill.  But  I  apprehend,  that,  when  a  man,  who  has 
been  a  partner  in  a  firm,  assigns  his  share,  and  is  paid  for 
his  share  as  it  stands  in  tlie  partnership  books,  he  sells  his 
share  as  in  a  going  concern,  and  is  in  a  very  difierent 
position  fix)m  that  which  he  would  have  occupied  upon  a 
mere  dissolution  of  the  partnership  in  the  ordinary  way, 
where  the  affairs  of  the  whole  concern  would  have  to  be 
wound  up,  and  he  would  only  get  what  it  would  produce. 
Some  debts  possibly  would  be  thrown  out  as  bad.  It  is 
very  rarely  the  case,  that,  when  accounts  are  taken  in  that 
way,  some  debts  are  not  thrown  out  as  bad ;  but  it  is  well 
known,  that,  when  a  partnership  is  dissolved,  the  number  of 
debts  so  thrown  out  is  considerably  greater  than  the 
number  thrown  out  in  the  current  course  of  business.  He 
gets,  therefore,  the  benefit  of  his  share  in  the  business  as  a 
going  concern,  and  in  that  view  alone  it  seems  to  me  to 
have  been  clearly  intended  that  the  goodwill  should  be 
disposed  of. 

Then,  looking  to  the  terms  of  the  agreement  of  July^ 
1857,  I  find  that  the  goodwill  of  the  business  is  in  terms 
expressly  disposed  of  by  the  Defendant.  That  agreement 
was  carefully  settled  ou  his  behalf  by  his  own  solicitor;  and 
if  I  give  him  the  benefit  of  that  careful  preparation  by 
excluding  everything  which  I  do  not  find  expressly  as- 
signed, I  can  do  no  less  than  hold  him  most  rigidly  to 
everything  which  I  do  find  expressly  assigned.  I  take 
everything  inserted  in  the  agreement  to  have  been  inserted 
carefully;  I  take  the  Defendant  to  have  been  in  nowise 
indifferent  to  his  own  interests  in  the  preparation  of  the 
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tLgreement,  and  that  he  thoroughly  understood  it,  and 
meant  to  part  with  everything  that  I  find  there  assigned ; 
and  in  that  agreement  I  find  him  assigning  ^'  all  his  shares, 

rights,  and  interest  in  the  trade  or  business and 

the  goodwill  thereof." 

The  question  then  comes  to  be  considered,  wliat  is  in- 
cluded in  the  word  "goodwill "  ? 

The  authorities,  I  think,  are  conclusive  upon  this  point, 
that  the  sale  of  the  goodwill  of  a  business,  without  more, 
does  not  imply  a  contract  on  the  part  of  the  vendor  not  to 
set  up  again  a  similar  business  himself. — ^I  use  the  expres- 
sion similar  business  purposely,  in  order  to  distinguish  the 
case  I  am  supposing  firom  one  where,  as  here,  the  vendor 
seeks  to  set  up  again  the  identical  business  which  he  has 
professed  to  sell.  Upon  a  sale  of  the  goodwill  of  a  business 
the  vendor  is  not  precluded  from  carrying  on  a  precisely 
similar  business,  with  all  the  advantages  he  may  be  able  to 
acquire  firom  his  own  industry  and  labour,  and  fix)m  the 
regard  people  may  have  for  him  ;  and  that  in  a  place  next 
door,  for  example,  to  the  very  place  where  the  former 
business  was  carried  on.  And,  upon  the  authorities,  it  is 
settled,  that  if  the  purchaser  wishes  to  prevent  that  step 
firom  being  taken,  it  is  his  fault  if  he  does  not  take  care  to 
insert  provisions  to  that  effect  in  the  deed. 


1869. 

CllUUTON 

r. 

DoUiiLAS. 

Judj/meni, 


Further  than  that,  I  think  the  Defendant,  in  this  case, 
is  fiilly  entitled  to  the  benefit  of  the  observation  made  in 
the  argument,  that  a  proposal  was  made  to  him  to  insert  a 
provision  that  he  should  not  carry  on  a  similar  business  in 
the  neighbourhood,  and  that  he  distinctly  refiised  to  con- 
sent to  it.  His  case,  therefore,  reaches  a  step  higher  than 
it  would  if  it  stood  simply  upon  the  authorities.  He  is 
entitled  to  assert  his  right,  in  the  highest  possible  form,  to 
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carry  on  the  business  in  question,  provided  he  does  not 
interfere  with  that  which  he  sold — namely,  "the  good- 
will of  the  trade  or  business,"  whatever  that  goodwill  may 
mean. 

It  was  argued,  that,  in  Shakle  v.  Baker  (a) y  Cruttwell  v. 
Lye(b)y  and  Kennedy  v.  Lee{c)j  Lord  Eldon  has  laid 
down  the  principle,  that  an  assignment  of  the  "goodwill" 
of  a  trade,  simpliciter,  carries  no  more  with  it  than  the 
advantage  of  occupying  the  premises  which  were  joccupied 
by  the  former  firm,  and  the  chance  you  thereby  have  of  the 
customers  of  the  former  firm  being  attracted  to  those 
premises.  But  it  would  be  taking  too  narrow  a  view  of 
what  is  there  laid  down  by  Lord  Eldon  to  say  that  it  is 
confined  to  that.  "Goodwill,"  I  apprehend,  must  mean 
eveiy  advantage— every  positive  advantage,  if  I  may  so 
express  it,  as  contrasted  with  the  negative  advantage  of  the 
late  partner  not  carrying  on  the  business  himself — ^that  has 
been  acquired  by  the  old  firm  in  carrying  on  its  business, 
whether  connected  with  the  premises  in  which  the  business 
was  previously  carried  on,  or  with  the  name  of  the  late 
firm,  or  with  any  other  matter  caiTying  with  it  the  benefit 
of  the  business.  When  Lord  Eldon  is  speaking  of  a  nur- 
sery garden,  or  a  locality  which  the  customers  must  fire- 
quent  to  look  at  the  plants  and  other  things ;  and  when  Sir 
Thomas  Plumery  in  another  case,  in  speaking  of  a  retail 
shop  which  a  person  must  enter  in  order  to  buy  the  goods 
there  exposed — they  are  only,  as  it  appears  to  me,  giving 
those  as  illustrations  of  what  goodwill  is.  But  it  would  be 
absurd  to  say,  that,  where  a  large  wholesale  business  is  con- 
ducted, the  public  are  mindful  whether  it  is  carried  on  at 
one  end  of  the  Strand  or  the  other,  or  in  Fleet  Street,  or  in 


(a)  14  Ves.  468.         (h)  17  Id.  385.        (c)  8  Mer.  462. 
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the  Strand  or  any  place  adjoining^  and  that  tliej  regard 
that,  and  do  not  regard  the  identity  of  the  house  of  busi- 
ness— ^namely,  the  firm. 

The  word  "  firm,"  I  believe,  like  most  mercantile  termsj 
IS  derived  from  aii  Italian  word,  which  means  simply  sig- 
nature ;  and  it  is  as  much  the  name  of  the  house  of  busi- 
ness as  John  Nokea  or  Tliamas  SHles  is  the  name  of  an 
individual.  The  name  of  a  firm  is  a  very  important  part 
of  the  goodwill  of  the  business  carried  on  by  the  firm.  A 
person  says,  I  have  always  bought  good  articles  at  such  a 
house  of  business ;  I  know  it  by  that  name,  and  I  send  to 
the  house  of  business  identified  by  that  name  for  that  pur- 
pose. There  are  cases  every  day  in  this  Court  with  re- 
gard to  the  use  of  the  name  of  a  particular  firm,  connected 
generally,  no  doubt,  with  the  question  of  trade  mark.  But 
the  question  of  trade  mark  is  in  fact  the  same  question. 
The  firm  stamps  its  name  on  the  articles.  It  stamps 
the  name  of  the  firm  which  is  carrying  on  the  business  on 
each  article,  as  a  proof  that  they  emanate  fix>m  that  firm ; 
and  it  becomes  the  known  firm  to  which  applications  are 
made,  just  as  much  as  when  a  man  enters  a  shop  in  a  par- 
ticular locality.  And  when  you  are  parting  with  the  good- 
will of  a  business,  you  mean  to  part  ^th  all  that  good  dis- 
position which  customers  entertain  towards  the  house  of 
business  identified  by  the  particular  name  or  firm,  and 
which  may  induce  them  to  continue  giving  their  custom 
to  it.  You  cannot  put  it  anjrthing  short  of  that.  That 
the  name  is  an  important  part  of  the  goodwill  of  a  business 
is  obvious,  when  we  consider  that  there  are  at  this  moment 
large  banking  firms,  and  brewing  firms,  and  others,  in 
this  metropolis,  which  do  not  contain  a  single  member  of 
the  individual  name  exposed  in  the  firm. 

That  being  so,  it  appears  to  mc,  that,  when  the  Defendant 
parted  with  the  goodwill  of  this  business  to  the  Plaintiffs, 
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he  handed  over  to  them  all  the  benefit  that  might  be  de- 
rived from  holding  themselves  out  as  the  persons  inter- 
ested in  that  particular  business,  which  business  had  been 
Judamctu      i^^^^ifi^d  as  being  carried  on  by  the  particular  firm. 

But,  it  was  argued,  admitting  that  to  be  so — admitting 
that  in  this  case  the  Defendant,  by  assigning  to  the  Plaintiffs 
all  his  share  in  the  goodwill  of  the  business,  handed  over 
to  them  all  the  benefit  of  representing  themselves  to  the 
world  as  carrying  on  the  very  identical  business  which  was 
previously  carried  on  by  the  firm  of  ^^John  Douglas  ^  Co.^'' 
it  does  not  follow  that  the  Plaintifis  acquired,  by  virtue  of 
that  assignment,  a  right  to  use  the  name  of  that  firm  sim- 
pliciter,  especially  as  it  contained  the  name  of  but  one  in- 
dividual person,  and  that  the  name  of  the  Defendant  him- 
self. Inconvenience  might  naturally  result  to  the  De- 
fendant from  having  his  name  so  exposed.  That  argument 
may  be  very  true,  but  the  answer  is,  that  the  Plaintiffs 
have  never  asserted  any  such  right.  They  have  never 
claimed  the  right  to  call  themselves  ".TbAn  Douglas  ^  CoV 
simpliciter.  They  applied  to  the  Defendant  for  leave  so  to 
call  themselves,  and  he  declined  to  give  them  such  leave. 
What  they  have  claimed  is  the  right  to  refer  to  them- 
selves as  succeeding  the  former  firm,  by  using  the  words 
"  late  Jolin  Douglas  ^  CoP — ^in  other  words,  the  right  to 
identify  their  house  of  business  as  the  house  of  business 
formerly  carried  on  by  John  Douglas  Sf  Co.  And  that,  I 
apprehend,  they  were  entitled  to  do  under  the  sale  of  all 
the  Defendant's  share  in  the  goodwill  of  the  business. 

When  once  that  sale  had  taken  place,  no  person  other 
than  the  Plaintiffs  could  have  any  right  to  describe  himself 
as  ^^  late  John  Douglas  ^  CoP  Certainly  the  Defendant 
could  have  no  such  right.  The  name  of  the  firm,  ^^John 
Douglas  ^  Co.y"  had  become  a  name  well  known.  The 
business  was  identified  by  that  name.    And  the  Defendant, 
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having  assigned  all  his  share  in  the  goodwiQ  of  the  bosi- 
.  ness  identified  as  that  formerly  carried  on  bj  John  Douglas 
f  Co^  was  not  entided  to  represent  himself  to  the  world  as 
carrying  on  that  business.  He  parted  with  all  right  so  to 
represent  himself  when  he  sold  all  his  share  in  the  good- 
will. It  is  not  as  if  he  were  calling  himself  **John 
Douglas**  alone,  and  carrying  on  a  similar  business  under 
that  name,  and  endeavouring  to  attract  the  custom  to  him- 
sdf  under  that  name  by  his  own  ability ;  but  he  represents 
himself  as  carrying  on  the  identical  business :  and  by  so 
doing  he  is  attracting  to  himself  that  custom  which  em- 
phatically must  be  meant  by  the  term  ^^  goodwill,''  namely, 
the  custom  which  is  drawn  to  the  business,  in  the  belief  that 
it  is  in  continuation  of  the  business  established  under  the 
name  of  John  Douglas  4r  Co.  The  constant  repetition,  on 
the  outside  of  shops,  of  the  words  '^  old  established  busi- 
ness," ^  established  in  such  and  such  a  year,"  and  the  like, 
shows  there  is  a  considerable  degree  of  attraction  in  a  long- 
conlJnued  firm.  And  the  words  now  in  question,  <^  late  John 
Douglas  4r  Co.^  amount  in  efiect  to  a  declaration,  ^^  This 
is  the  business  established  so  long  ago  under  the  firm  of 
^  John  Douglas  4t  Co.j  and  we  are  the  persons  who  carry  on 
that  business." 
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The  SoUcUor-General  put  the  Defendant's  case  still 
higher,  arguing,  that,  if  anything,  the  Defendant  has  a 
right  to  call  upon  the  Court  to  restrain  the  Plaintifi  from 
interfering  with  his  use  of  the  name  of  '^  John  Douglas  4r 
Co.,"  inasmuch  as  it  is  established  in  evidence^  that  the 
Defendant  told  the  Phdntiffi,  not  only  that  he  intended  to 
leave  it  open  to  himself  to  cany  on  business  again  at  Brad- 
ford as  a  stuff  merchant  (of  that  circumstance  I  give  him 
the  fiill  benefit),  but  also  that  he  intended  to  leave  it  open 
to  himself  to  do  so  under  the  firm  of  ^'  John  Douglas  4r  CoP 
And  that  he  says  is  not  contradicted.     [The  Yice-Chak- 

VOL.  I.  o 
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OELLOB  examined  the  evidence  of  the  Pbdhtifls  and  De- 
fendant on  the  pointy  and  concluded  that  this  was  not  so]. 
Therefore  it  seems  to  me  that  the  Plaintifis'  evidence  is,  in 
effect^  a  complete  denial  of  that  portion  of  the  Defendant's 
case  in  which  he  said  he  had  informed  them  that  he  might 
again  come  forward  and  trade  under  this  name  at  Bradn 
ford ;  and  looking  at  the  matter  as  a  question  of  what  was 
probable,  I  would  ask  anyone  to  consider  whether,  suppos* 
ing  it  to  have  been  intimated  to  the  Plaintiffi,  before  sign- 
ing the  agreement,  that  the  Defendant  would  not  be  fettered 
in  returning  to  Bradford  and  setting  up  business  there 
again  under  the  identical  name  borne  by  the  old  firm,  they 
would  not  have  hesitated  in  paying  down  so  large  a  sum  as 
£1500  for  the  goodwill  of  the  business — ^the  connexion  of 
the  old  firm  which  had  been  so  trading  under  the  name  of 
John  Douglas  4t  Co* 


.  I  must  next  consider  what  the  conduct  of  the  Defendant 
has  been ;  and  here  I  must  say,  I  regret  extremely  to  see 
conduct  of  this  description  on  the  part  of  a  person  of 
activity  and  jsnergy  in  business.  Anything  in  the  shape  of 
justification  for  such  conduct  I  have  not  heard. 


What  the  Defendant  does  is  this : — ^He  sells,  in  July, 
the  goodwill  of  this  business.  He  is,  at  that  time,  in  such 
a  state  of  health  as  rendered  it  unlikely  that  he  should 
continue  business  on  so  extensive  a  scale  as  he  had  formerly 
done.  We  find  him,  according  to  his  own  statement  (and 
really  one  is  at  liberty,  in  a  case  where  the  transactions 
have  been  so  carried  on  as  they  have  been  by  this  Defend- 
ant, to  think  that  his  own  statements  go  to  the  very  verge 
of  what  is  fevourable  to  his  case),  as  early  as  May,  1858,  in 
connection  with  the  principal  officer  (the  chief  managing 
man)  of  the  late  firm  of  which  he  had  sold  the  goodwill^ 
and  through  that  chief  managing  man  endeavouring  to 
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ialnenoe  the  other  two  mmaging  men  in  order  to  cany 
off  aD  die  numagefs  of  the  bvaineBSi  and  to  set  ap  another 
bonnen,  nnder  die  identiGal  fimi,  next  door,  and  in  his 
own  name.  AD  this  is  done  dandestindy — thfse  is  not  the 
slightest  trace  of  a  commonication  bj  any  one  of  those  men 
to  didr  employers^  whose  interests  they  were  abont  to 
betrmy,  of  what  was  gCHng  on  behind  thdr  backs.  I  do  not 
want  to  make  strong  obserraticMis  np<m  those  persons, 
because  they  are  not  parties :  they  are  only  witnesses,  and 
are  not  here.  If  I  did  so,  those  observations  would 
redoond  much  more  to  the  Defendant's  discredit  than  theirs, 
inasmuch  as  the  tempter  b  always  a  more  contemptible 
character  than  the  tempted ;  but  here  Ifind  this  Defendant, 
who  had  sold  the  goodwill  of  the  business,  within  a  very 
few  months  after  he  has  sold  it  and  has  been  paid  for  it, 
endeavouring  to  withdraw  the  three  managing  men  of  that 
business,  in  order  that  he  may  have  them  in  his  employ- 
ment to  set  up  the  same  business,  under  the  same  firm,  and 
next  door  to  those  to  whom  he  had  parted  with  his  interest 
in  the  business  for  a  pecuniary  oonsideradon.  That  I 
consider  is  an  ingredient  of  firaud  in  the  case  which  cannot 
possibly  be  lost  m^t  of  in  trying  the  question,  for  that 
is  what  I  have  to  tiy,  whether  the  Defendant  is  setting  up 
the  identical  business  which  he  sold. 

Now,  the  judgment  in  CruttwM  v.  Zy«  distinctly  ad- 
mits, that,  although  you  may  set  up  a  similar  business, 
you  are  not  entitled,  when  you  have  sold  the  goodwiU  of  a 
business,  to  represent  that  you  are  oontinning  theidentiecU 
business: — ^you  are  not  to  say,  I  am  the  owner  of  that 
which  X  have  sold ;  for  it  really  comes  to  nothing  less  than 
that. 

Then,  what  does  the  Defendant  do  neztt  Having 
succeeded,  at  last,  in  withdrawing  from  those  to  whom 
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he  had  sold  the  business,  their  three  principal  manag- 
ing men,  he  sets  up  his  business  next  door,  and  he 
first  does  this,  I  agree  most  guardedly: — He  issues  two 
letters;  first,  a  letter  lErom  Manchester j  saying,  ^'Find- 
ing that  I  have  not  oonvenience  for  conducting  the 
stuff  trade  in  Manchestery  I  beg  to  inform  you  this  depart- 
ment will  be  transferred  to  Bradford  in  February  nezt^ 
when  the  business  will  be  conducted  under  the  firm  of  John 
Douglas  ^  Co.j  upon  my  premises  in  Hall  Ingsr  Then^ 
in  the  next  letter,  ^ Manchester^  is  dropped  altogether. 
He  takes  great  care  not  to  represent  ^^I  am  now  going  to 
set  up  the  business  in  Bradford  that  was  formerly  con- 
ducted in  Manchester!^  The  preyious  letter  represented  to 
the  Manchester  world,  as  well  as  to  the  Bradford  world,  and 
prepared  them  for  the  announcement,  that  the  business 
was  going  to  be  transferred;  but  the  next  letter  drops 
^^ Manchester**  altogether,  and  runs  thus:  ^^Bradfordy  3rd 
February,  1859 — Grentlemen,'* — ^this  is  sent  round  to  the 
customers  of  the  firm  to  whom  he  had  sold  the  goodwill — 
^^  I  beg  to  inform  you  that  the  premises  belonging  to  me  in 
HaU  Ings  will  be  opened  for  business  about  the  15th 
instant,  by  Messrs.  lAversidge^  Parker^  and  Shepherd^  in 
connection  with  myself,  as  stuff  merchants,  to  be  carried 
on  under  the  name  or  firm  of  John  Douglas  4r  Col* — that 
was  the  old  firm.  <^  These  gentlemen  were  a  long  time  in 
my  employment,  the  two  former  upwards  of  fifteen  years, 
during  which  they  had  every  opportunity  for  acquiring  a 
thorough  knowledge  of  the  manufactures  of  this  district ; 
and  their  iq>plication  to  business  is  so  well  known,  it  is 
unnecessary  for  me  to  say  more,  than  that  I  have  every 
confidence  that  all  orders  with  which  you  may  be  pleased 
to  favour  the  firm  will  be  properly  executed." 


Now,  who  were  these  three  men  t    Why,  the  three  men 
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whom  the  pablic  had  always  seen  in  the  old  honse  of  John  185a 
Douglas  ^  Co,  He  tells  the  public,  ^  Here  are  the  three 
men  who  have  been  for  fifteen  years  with  me,  whom  yon 
have  known  so  long  engaged  in  the  old  business,  who  have 
managed  John  Douglas  ^  CoJs  business  so  well:  they 
have  had  every  opportunity  of  acquiring  a  knowledge  of 
the  business,  and  their  application  to  business  is  so  well 
known,  that  it  is  unneoessaiyfor  me  to  say  anything  more.** 
And  there  is  not  a  single  indication  in  that  letter  of  the 
business  to  be  earned  on  under  the  firm  of  John  Douglas 
^  Co.  being  diffsrent  fix>m  that  which  he  had  sold  to  the 
Plaintifib,  or  anything  about  these  men  having  done  that 
act  which,  I  think,  would  not  impress  the  public  very 
fiiYOurably  in  their  behalf— namely,  of  their  having  left 
the  employers  to  whom  their  present  employer  had  so]d 
the  business,  in  order  that  they  might  come  to  assist  him 
in  setting  up  in  opposition  to  that  business. 

The  Defendant,  I  admit,  has  not  contracted  against 
setting  up  business  in  opposition  to  the  business  sold  by 
him  to  the  Plaintifi,  but  he  must  set  it  up  feirly  and  dis- 
tinctly as  a  separate  business,  and  not  as  the  old  established 
business  which  he  has  sold.  And  it  seems  to  me  that  this 
letter,  though  attempted  to  be  guarded,  is  so  firamed  as  to 
convey,  and  that  it  did  convey,  the  impression  that  it  was 
the  old  firm  going  on  with  the  old  business,  and  that  the 
Defendant  was  conducting  it  with  a  new  set  of  partners. 
It  seems  to  me  to  have  been  intentionally  so  firamed  by  the 
Defendant.  In  coming  to  a  conclusion  as  to  what  was 
intended  by  the  Defendant,  his  whole  course  of  conduct 
must  be  taken  into  consideration;  and  looking  to  the  way 
in  which  he  has  used  the  name  of  the  old  firm,  setting  up 
business  under  that  name  next  door  to  the  old  established 
business,  and  tiien  telling  tiie  world  that  these  men,  who 


196 

1869. 

ClIURTOlf 

V. 

Dououw. 
JudgmeaL 


CASES  IN  CHANCEBY. 

are  now  his  partners^  have  been  fifteen  jean  with  hnny  it 
seems  to  me  that  this  letter  must  have  been  purposely 
contrived  for  the  purpose  of  ccmveying  to  the  world  the 
impression  that  it  was  the  old  firm  going  on  with  the  old 
business^  and  that  the  Defendant  was  conducting  it  with  a 
new  set  o(  partners.  That  was  an  act  which  I  am  clearly 
of  opinion  that  he  was  not  at  lib^iyi  after  parting  with 
the  goodwill^  to  do^  and  he  ought  to  be  restrained  fix>m 
doing  it. 


There  is  another  circumstance  in  the  case^  a  letter  of 
which  the  Defendant  says  he  knew  nothing.  I  menticm  it, 
not  as  a  matter  of  evidence  against  him^  but  as  what  would 
offer  itself  to  one's  mind  as  the  only  necessary  result  of  his 
conduct, — ^SQ  necessaiy  that  one  must  impute  to  him  the  in- 
tention of  bringing  it  about.  When  a  result  b  inevitable,  and 
underhand  steps  have  been  taken  to  bring  about  that 
inevitable  result,  you  must  take  it  that  the  man  whose  acts 
have  produced  that  result  intended  it  as  a  necessary  conse- 
quence. It  is  a  letter  from  Mr.  Shepherd,  one  of  the  persons 
he  has  so  carried  off:  ^Having  ceased  to  represent  the 
firm  of  Messrs.  Churtauy  Bankart,  ^  Hirst,  of  this  town, 
and  having  joined  Messrs.  John  Douglas  4r  Co.,  I  beg  to 
thank  you  for  all  past  fiivours,  and  trust  I  shall  be  in  the 
position  to  merit  that  confidence  which  I  have  enjoyed  so 
long.'*  "Past  fiivours"  were  only  favours  to  the  old  house, 
nothing  else.  The  Defendant  sffy^s  he  knew  nothing  of 
this;  but  what  was  likely  to  be  the  consequence,  and  what 
must  have  been  his  intention  in  taking  the  three  managing 
men  of  the  old  business,  but  that  they  should  represent  to 
the  world — "  We  are  the  persons  who  have  had  your  past 
favours — ^we  are  the  persons  who  have  had  that  old 
business — ^we  are  the  persons  who  have  established  the  old 
connection ;"  and  so  putting  himself  in  a  position  that  he 
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mi^  TepnmoLt  to  aU  the  woM  Aat  audi  was  Ike  ttete  ef 
the  cue,  it  was  intended^  as  it  iq[^pean  to  me^  that  it  should 
be  ao  rqnesentecL  I  think  the  whole  transaction  exoes- 
aavdy  diacreditaUe;  but  it  is,  happilj,  a  caae  which  this 
Court  can  reach. 

It  was  saidy  if  the  Court  cannot  restrain  the  Defendant 
firam  setting  np  bonness  again  in  competition  with  the  old 
business  of  which  he  has  sold  the  goodwill,  how  can  it 
piBTsnt  him  from  using  his  own  name,  and  setting  up 
husinem  under  the  name  olJohn  Daugla».  I  answer,  that 
the  Defendant  is  not  setting  up  buaness  again  under  the 
name  of  **John  DaugloM^  but  under  that  of  ^John 
Ihugla$  4r  CoJ*  He  has  joined  others  with  hunseli  And 
tins  brings  it  to  die  case  of  Rodg&n  y.  NowiU{a)y  and  to 
that  ot  Johanna  Maria  Farina^  where  people  went  about  and 
bou^t  a  person  having  a  similar  name  to  represent  the 
firm,  so  that  they  might  introduce  the  name  of  Johamna 
Maria  Farinoy  adding  ^^and  Co.** 

So  here  it  appears  to  me  plain,  that,  had  Liverndgey 
Parkery  and  Shepherd  themselYes  left  the  new  firm,  which 
bought  the  business  of  «7bAfi  Douglas  4r  Co^  thej  might  be 
restrained  firom  setting  up  business  under  the  firm  of 
^JohnDouglas  ^  Co.  z**  and  if  it  would  be  no  answer  to  say, 
we  have  brought  in  a  Mr.  John  Dougla$y  does  it  make  any 
difference  that  they  have  introduced  the  real  John  Douglas 
who  had  so  parted  with  the  goodwill,  which,  it  appears  to 
me,  must  clearly  include  the  firm  of  the  concern  t 

How  the  Court  would  deal  with  the  case  if  the  business 
had  acquired  reputation  under  that  single  name  of  ^^John 
Douglas  "  alone,  it  is  not  necessary  for  me  to  inquire ;  but  I 

(a)  3  D.  M.  G.  614. 
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apprehend  I  should  not  be  compelled  in  snch  a  case  to 
rely  on  that  fiact  alone,  as  I  do  not  here  rely  on  the  &ct  of 
the  use  of  the  name  of  ^^  John  DcuglcLS  4r  Co^  as  being  the 
on]y  ingredient  in  the  case.  But,  if  I  had  found  there,  as 
I  ibd  in  this  case,  that  he  had  secured  the  three  managing 
men  in  the  former  business,  and  was  going,  as  here,  to  set 
up  the  old  firm  of  ^^  John  Douglas  "  with  these  three  men, 
sending  out  circulars  telling  the  world  that  they  were  so 
well  known  that  it  was  not  necessary  to  say  anything  about 
them,  I  should  bold  then,  as  I  hold  now,  that  he  was  not 
at  liberty  to  trade  under  such  a  misrepresentation.  I 
consider  the  use  of  the  name  of  ^^  John  Douglas  it  CoP  to 
be  an  important  ingredient,  but  only  an  ingredient  with 
many  others;  and,  therefore,  looking  to  all  the  &cts  of  the 
case,  as  establishing  plainly  an  intention  or  endeayour  to 
represent  to  the  world  that  he  is  continuing  the  old-estab- 
lished business  which  he  had  sold^  he  ought  to  be  injoined 
in  the  terms  I  have  mentioned. 


M¥mUoJ 

J)tCTt€m 


iNJiTNcnoN,  restraining  the  Defendant,  until  the  hearing  of  the 
cause,  flrom  resinning  or  carrying  on  the  business  of  a  stuiT  merchant 
at  or  in  the  immediate  neighboorhood  of  Bradford^  either  alone, 
or  in  partnership  with  any  other  person  or  persons  whatsoever, 
under  the  style  or  firm  of  "  John  DaugUu  jr  Co.^'"  or  in  any  other 
manner  holding  out  that  he  is  carrying  on  the  business  of  a  stuff 
merchant  in  continuation  of,  or  in  succession  to,  the  business  carried 
on  by  the  late  firm  of  ^^Jokn  Douglas  jr  Co:' 
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In  Re  HARRIES'  TRUST.  /».26i*,28<ii. 

an  indenture,  dated  the  16th  day  of  November,  1850,     wm-Cm- 

Mtructictk     Ap- 

Gilberi  Harries  settled  two  pohdes  of  assurance  effected  pomtmeHi— 
upon  his  life,  for  £2000  each,  and  all  bonuses  and  other  ^Siimmt^ 
sums  of  money  which  had  accrued  or  might  accrue  there-    "^*«»*«  «^ 


By 


on,  in  trust  for  all  and  every  or  such  one  or  more  exdu-  ^^^^^  ^  ^^^ 
sively  of  the  rest  of  his  children  bom  or  to  be  bom  of  his  nitefundiiBab- 
then  wife  (except  his  eldest  son  Cecil)  as  he  should  by  deed  of  appointment 
or  will  appoint.  And  in  default  of  such  appointment,  or  a^wm  pmort^ 
so^far  as  any  such  appointment,  if  partial,  should  not  extend,  ^  ^(^^m*^ 
in  trust  for  all  such  children  (exc^t  Cecil)  equally.  the  power,  one 

sonifpertofthe 
ftmd,  iB  ap- 

The  settlor  had  four  dauirhters  and  five  youniser  sons.       pointed  to  one 

^^  -^         o  person,  and  an- 

other sum, 

In  September,   1852,  FlorencCj  his  second  daughter,  other  part  of 
married  Mr.  Stokea ;  and  by  the  settlement  on  her  mar-  and  ''aUthe' 

Ttmt/*  or  **  aII 

riage,  dated  the  15th  of  September,  1852,  Gilbert  Harries  thenmainder,** 

appointed  £1000,  part  of  the  said  insurance  moneys,  upon  ^^^wttw 

the  trusts  of  that  settlement.  appohitee  can- 

not dafatt  a 
share  whidT 

In  August,  1853,  his  eldest  daughter,  Cecilioj  married  a  "^^  ^P*  ^  - 

^^     -7  7  -o         y  — 7  consequence  of 

Mr.  Phillips ;  and  by  the  settlement  on  her  marriage,  dated  the  death  of 
the  18th  day  of  August,  1853,  Gilbert  Harries  appointed  former  i^h 
the  sum  of  £1000,  further  part  of  the  same  insiurance  i^^  ^  ^ 
moneys,  upon  the  trusts  of  her  settlement.  tesutor. 

But  if  there 
Isnponthe  will 
a  plain  indication  of  an  intention  to  appoint  the  whole  that  maj  remain  strictly  in  the 
ahipe  of  residue,  or  to  appoint  the  entire  fond  charged  only  with  the  snms  specified  in  the 
preceding  appointments,  then  the  residiiaiy  clause  will  be  rsad  as  an  appointment,  not  of  the 
mere  baUnce  of  the  ftmd  after  the  sums  so  pierioosl j  iq>pointed  have  heen  deducted  from  it,  bat 
of  the  entire  ftind  snlject  to  the  preceding  appointments — ^the  Court  acting  upon  the  manifost  in- 
tention of  the  testator  to  dispose  of  the  entire  fund  oyer  wUch  he  has  a  power  of  appointment 

Appointment  by  will  of  "the  residue  and  remainder  of  the  said  moneys **  (meaning  thereby 
the  sums  secured  by  certain  polides  of  assurance  and  -all  bonuses  and'  other  snms  of  money 
which  had  aocmed  or  should  accrue  by  virtue  of  the  same)  **  alter  payment  of**  certain  sums 
specified  in  previous  iq>pointments  contained  in  the  will — Held,  upon  the  whole  of  the  will,  to 
pass  a  sum  which  had  lapsed  by  reason  of  the  death  of  an  appdntee  in  the  lifetime  of  the 
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In  Jnne^  1855,  Gilbert  Harries  made  his  will,  and 
thereby,  after  reciting  the  settlement  of  November,  1850, 
and  that  he  had  nine  children  besides  Cecily  and  reciting  the 
statemmi.  Settlements  of  1852  and  1853,  proceeded  as  follows :  ^  Now 
I,  the  said  QiJbert  HarrieSy  by  virtue  and  in  further  exercise 
of  the  said  power  or  authority  vested  in  me  by  the  said  in- 
denture of  the  16th  day  of  November,  1850,  and  of  every 
other  power  or  authority  to  me  reserved  or  in  anywise 
enabling  me  in  that  behalf,  do,  by  this  my  last  will  and 
testament  by  me  duly  executed,  direct  and  appoint,  that, 
subject  and  without  prejudice  to  the  several  hereinbefore 
recited  indentures  of  the  15th  of  September,  1852,  and  the 
18th  of  August,  1853,  and  the  appointments  thereby  made 
to  or  in  favour  of  the  said  Florence  Stokes  and  Cecilia 
Phillips  respectively  as  aforesaid,  the  said  several  sums  of 
£2000  and  £2000  secured  by  the  said  several  policies  of 
insurance  on  my  life,  and  all  bonuses  and  other  sums  of 
money  which  have  accrued,  or  shall  accrue,  or  be  recover- 
able under  or  by  virtue  of  the  same  policies  respectively, 
shall  be  paid  as  follows  (that  is  to  say) — ^As  to  the  sum  of 
£1000,  part  thereof,  unto  my  daughter  Georgina  Harriesj 
for  her  absolute  use  and  benefit ;  and  as  to  the  sum  of 
£1000,  other  part  thereof,  unto  my  daughter  Louisa  Har^ 
riesy  for  her  absolute  use  and  benefit.  And  as  to  the  resi- 
due and  remainder  of  the  said  moneys,  fix>m  and  after  pay- 
ment of  the  said  several  sums  of  £1000  and  £1000  ap- 
pointed to  or  in  favour  of  the  said  Florence  Stokes  and 
Cecilia  Phillips  respectively  by  l^e  hereinbefore  recited  in- 
dentures of  the  15th  day  of  September,  1852,  and  the 
18th  day  of  Augitst,  1853,  as  aforesaid,  and  of  the 
several  sums  of  £1000  and  £1000  hereinbefore  iqppointed 
to  or  in  fiivour  of  the  said  Georgina  Harries  and  Louisa 
Harries  respectively  as  aforesaid — ^I  direct  and  appoint 
that  the  same  shall  be  paid  to  my  five  younger  sons," 
(naming  the  five  petitioners,)  in  equal  shares,  to  vest  at 
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twenty-one.  And  the  testator  by  his  will  directed,  that,  if  ^B^- 
any  of  Ins  said  younger  sons  should  die  under  twenty-one, 
then,  as  well  the  original  portion  or  share  thereinbefbre 
provided  for  such  younger  son,  as  every  other  portion  or 
share  which  he  or  they  should  by  virtue  of  his  will  have 
taken  by  way  of  survivorship  or  accruer,  of  and  in  *^  the 
said  residuaiy  moneys  and  premises  **  should  from  time  to 
time  accrue  and  be  paid  to  the  other  or  others  of  them,  in 
equal  shares.  And  he  directed  the  income  of  the  share  or 
shares  of  such  of  his  said  younger  sons  of  and  in  ^  the  said 
residuary  moneys  and  premises"  as  should  be  imder 
twenty-one  at  his  death,  to  be  applied  for  the  respective 
maintenance,  education,  or  benefit  of  such  son  or  sons, 
until  the  same  should  become  vested*  The  residue  of  the 
testator^s  own  personal  estate  and  effects  was,  by  his  wQl, 
bequeathed  to  his  eldest  son. 

Geargina  Harries  married  a  Mr.  Coleridge^  and  died  in 
the  lifetime  of  the  testator. 

The  sums,  including  bonuses,  received  upon  the  policies 
amounted  to  £5223  :  8  :  6,  out  of  which  the  trustees  of 
the  settlement  of  November,  1850,  paid  the  three  sums  of 
£1000  each  appointed  by  the  testator  in  favour  of  his 
daughters  Florence^  Cecilioy  and  Louisa;  and  they  paid 
the  residue,  amounting  (after  deducting  succession  duty 
and  costs)  to  a  sum  of  £2194  :  9  :  7  (now  represented  by 
£2306  :  18  :  10  Consols),  into  court. 

A  petition  was  now  presented  by  the  five  younger  sons 
of  the  testator,  praying  that  it  might  be  declared  that  the 
sum  of  £1000  appointed  by  his  will  in  favour  of  his 
daughter  Georgina  lapsed  and  fell  into  the  residue  of  the 
trust  moneys  thereby  appointed  to  be  paid  to  the  Peti- 
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tionersy  and  that  they  were  entitled  to  the  same  in  equal 
proportions ;  and  that  one-fifth  part  of  the  residue  of  the 
fund  in  court,  after  payment  of  costs,  might  be  paid  to,  or 
carried  to  the  account  of,  each  of  the  Petitioners. 


Mr.  BeviVf  for  the  Petitioners,  contended,  that,  according 
to  the  true  construction  of  the  will,  the  £1000  thereby  ap- 
pointed in  iavour  of  the  testator^s  daughter  Georginoy  and 
which  lapsed  by  reason  of  her  death  in  the  lifetime  of  the 
testator,  fell  into  the  residue,  and  passed  by  the  residuary 
appointment  in  &vour  of  the  Petitioners — citing  Oke  v. 
Heath(a\  FaJkner  v.  Butler{b)j  and  Carter  v.  Taggart{c). 

Mr.  Darty  for  the  trustees  of  the  settlement  of  1852;  Mr. 
BaggaUay^  for  the  trustees  of  the  settlement  of  1853 ;  Mr. 
Little^  for  Louisa  Harries;  and  Mr.  Chittyj  for  Coleridge^  the 
husband  of  the  testator^s  deceased  daughter  Geargina — 
contended,  that  the  appointment  in  favour  of  the  Peti- 
tioners was  merely  an  appointment  of  so  much  of  the  trust 
fund  as  should  remain  afi;er  dedticting  the  four  sums  of 
£1000  previously  appointed :  Easum  v.  Applefard(d) ;  just  as 
would  have  been  the  case  if  the  testator  had  written  in  the  ap- 
^intment  the  precise  amoimt  of  the  balance  remaining  after 
making  that  deduction :  Page  v.  Leapingwell(e).  If  so,  it  did 
not  touch  the  £1000  appointed  to  Geargina^  and  that  sum 
must,  in  the  event  that  had  happened,  be  considered  as  unap- 
pointed,  and  therefore  subject  to  the  trusts  of  the  settlement 
of  November,  1850,  under  which,  there  being  no  hotchpot 
clause,  all  the  nine  younger  children  of  the  testator  took 
equally  in  default  of  appointment. 

Mr.  Bevirf  in  reply,  contended — ^that  it  was  dear,  from 


(a)  1  Yes.  sen.  135. 
(6)  Amb.  514. 


(<0  10  Sim.  274;  S.  C,  af- 
finned  on  appeal,  5  My.  &  Cr.  56. 
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the  ezpressiona  in  the  will,  that  the  testator  did  not  mean 
any  part  of  the  fund  to  remain  onappointed. 


Judgment  reserved.  ArgummL 


Vice-Chancellob  Sib  W,  Page  Wood  : — 

The  question  in  this  case  is,  what  is  the  effect  of  the  ap-  jndgmemL 
pointment  made  hj  the  testator^s  will  upon  certain  moneys 
arising  from  policies  of  insurance,  and  over  which  he  had, 
by  virtue  of  a  settlement  made  by  him  in  1850,  a  power  of 
appointment  amongst  children  to  the  exclusion  of  his  eldest 
son. 

The  course  taken  by  the  testator  in  his  will  is  this : — ^In 
the  first  place,  he  carefully  recites  the  appointments  he  had 
previously  made  by  deeds  inter  vivos  upon  the  marriage  of 
two  of  his  daughters,  Florence  and  CecUia ;  and  after  that 
recital  he  proceeds  thus — [The  Vice-Chancellob  read  the 
appointments  in  favour  of  the  testator^s  daughters  Georgina 
and  Louieoj  and  the  residuary  appointment  in  favour  of  the 
five  younger  sons,  as  above,  and  proceeded — "]  And  then  he 
directs,  that,  if  any  of  his  said  younger  sons  should  die  under 
twenty-one,  their  shares  ^'of  and  in  the  said  residuary 
moneys  and  premises  ^  should  accrue  to  the  others  in  equal 
shares ;  and,  again,  he  directs  that  the  income  of  the  shares 
of  each  of  his  younger  sons  '^  of  and  in  the  said  residuary 
monqrs  and  premises"  as  should  be  imder  twenty-one, 
should  be  applied  for  their  maintenance — ^referring,  in  these 
expressions,  not  to  his  own  personal  estate,  but  solely  to  the 
moneys  to  become  payable  upon  the  policies ;  because  I  ob- 
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serve  that  the  residue  of  his  own  personal  estate  is  given  to 
his  eldest  son. 

The  question  that  arises  is,  whether  the  £1000  by  his 
will  appointed  to  his  daught^  Georginoy  and  which  lapsed 
in  consequence  of  her  death  in  his  lifetime,  fell  into  the 
residue  of  the  moneys  to  become  payable  upon  the  policies, 
and  so  passed  by  the  residuary  appointment  made  in  favour 
of  the  testator^s  five  younger  sons  (the  present  petitioners), 
or  whether  it  is  to  be  regarded  as  wholly  undisposed  of  by 
the  will,  and,  therefore,  as  passing  under  the  limitation  in 
the  settlement  in  de&ult  of  appointment. 

It  seems  to  me,  after  carefully  eTramining  the  authoriti^ 
which  were  dted,  that  there  is  a  general  principle  to  be 
derived  fiK>m  them,  although  its  application  to  the  case  of  each 
particular  will  may  not  always  be  easy.  1£  there  is  a 
definite  fund  subject  to  a  power  of  appointment  by  will, 
and  a  will  purporting  to  be  made  in  exercise  of  that  power, 
and  appointing  one  sum,  part  of  the  fund,  to  one  person, 
and  another  sum,  other  part  of  it,  to  another,  and  ^  all  the 
rest"  or  ^^  all  the  remainder"  of  the  fund  to  a  third,  then, 
according  to  Easum  v.  Appleford{a)j  the  third  appointee 
cannot  claim  any  share  which  may  kpse  i^  consequence  of 
the  death  of  either  of  the  former  appointees  in  the  lifetime 
of  the  testator.  Thus,  if  the  fund  be  £3000,  and  £1000 
being  appointed  to  A.j  and  another  £1000  being  appointed 
to  B.y  <<all  the  rest"  or  << all  the  residue"  of  the  fund,  or 
*^  all  that  may  remain  of  the  fund  after  payment  of  the 
sums  previously  appointed"  (for  the  terms  are  immaterial), 
he  appointed  to  C,  the  appointment  in  &vor  of  C  will  be 
read  as  the  bequest  was  in  Page  v.  LeapingtoeU{b)f  as  if  it 
were  an  appointment  in  express  terms  of  ^^  the  remaining 
£1000  "  to  C;  and  although  A.  and  B.  should  die  in  the 
lifetime  of  the  testator,  their  shares  would  not  pass  by  the 


(o)  10  ^m.  274 ;  S.  C,  5  Mj.  &  Cr.  66.        (ft)  18  Vcs.  463. 
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iq>p<»ntniait  in  fisiToiir  of  C^  who  will  take  the  definite        1B69. 
balance  (£1000)  remaining  after  payment  of  the  aiuns  ap- 
pointed in  favonr  of  A.  and  B^  and  no  more. 

If,  on  the  other  hand,  yon  find  in  the  will  a  plain  indica- 
tion of  an  intention  to  appoint  the  whole  that  may  remain 
strictly  in  the  shape  of  reaidne,  as  residne  is  appointed  by 
this  will,  or  to  appoint  the  entire  fond  charged  only  with 
the  snms  specified  in  the  preceding  appointments,  then  the 
residuary  clause  will  be  read  as  an  appomtment,  not  of  the 
mere  balance  of  the  fund  after  the  sums  previously 
appointed  have  been  deducted  fin>m  it,  but  of  the  entire  fimd 
subject  to  ihe  appointments  piieviously  made,  the  Court 
acting  upon  the  manifest  intention  on  the  part  of  the 
testator  to  dispose  of  the  entire  fund  over  which  he  has  a 
power  of  appointment. 

Lord  Hardwick^a  decision  in  the  case  of  Oke  v.  He€Uh(a) 
does  not  materially  assist  me  in  determining  the  present. 
That  case  was  a  very  plain  one.  The  testatrix  had 
appointed  the  whole  ftmd  (£4000)  over  which  she  had  a 
power  of  appointment  to  her  nephew,  and,  after  making 
that  appointment,  ^'  all  the  rest  and  residue  of  what  she  hiad 
power  to  dispose  of"  she  gav^  to  her  niece*  It  was  as  if 
she  had  said  in  so  many  words,  ^^  if  anything  which  I  have 
given  by  my  will  fails,  I  mean  to  sweep  into  this  residuary 
bequest  all  that  may  so  fail."  A  clearer  case  than  that 
could  scarcely  be  put(&). 

(a)  1  Yes.  sen.  185.  power  todisposeof  to  her  niece— 

(h)  Lord  CoUenham*s  observa-  in  whose  favour  Lord  Hardunekg 

tions  upon  Oke  v.  Heath  are  as  decided — not  the  fractional  pari 

follows :  —  ^^  In    that  case   the  of  a  specified  fond,  bat  all  thai 

donee  of 'the  power  gave,  by  her  should  remain   subject   to   her 

will,  part  of  the  fund,  absolutely,  power ;  which,  at  the  time  of  her 

to  a  person  who  died   in   her  death,  was  that  interest  which  had 

lifetime,  and  gave  all  the. rest  been  appointed  to  the  deceased.*' 

and  residne  of  what   she   had  E<wmY.Apple/ord,bTA,9LCT.b9. 
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The  case  of  FaVkfner  v.  Btdler  (a)  is  more  in  point.  There 
a  widow,  under  a  power  given  her  by  her  late  hnsband 
to  appoint  his  residuary  estate  among  such  of  certain  of 
his  relations  as  she  should  think  most  deserving,  appointed 
£700  to  a  person  who  was  held  not  to  be  an  object  of  the 
power,  ^^and  then  appointed,  that,  after  pajrment  of  the 
above  legacies,  the  residue  of  her  husband's  personal  estate 
should  be  divided"  as  in  the  will  mentioned ;  and  that  last 
appointment  was  held  to  pass  the  £700. 


Upon  that  case.  Lord  CoUenhamisrepoTtfA  to  have  made 
some  observations,  of  which  I  do  not  exactly  see  the  force. 
He  says,  '^  This  was  a  residuary  gift,  which,  in  the  case  of  a 
bequest,  would  clearly  have  passed  a  lapsed  legacy"  (&) ; — 
treating  it  as  in  itself  a  residue.  That  is  a  view  with  which  I 
scarcely  feel  satisfied,  because,  at  the  death  of  the  husband, 
the  residue  of  his  -personal  estate  must  have  been  as  much 
an  ascertained  sum  as  if  the  amount  had  been  expressly 
stated;  and  when  the  power  was  exercised,  what  the 
testatrix  calls  ''the  residue  of  her  husband's  personal 
estate"  must  have  been  as  much  an  ascertained  sum  as  if 
it  had  been  expressed  in  so  many  figures.  Her  husband 
being  dead,  I  do  not  see  how  her  calling  it  a  'residue" 
could  make  any  difference. 

In  Falkner  v.  Butler^  however,  the  Court  determined 
"that  the  £700  lapsed  into  the  residue;  and,  the  wife 
having  appointed  the  residue,  it  passed  by  the  residuary  ap- 
pointment. No  part  remained  imappointed"  (e) ; — ^treating 
the  will  as  indicating  a  vnsh  on  the  part  of  the  testatrix 
that  the  whole  residue  should  pass ;  and,  therefore,  holding 
that  it  did  pass  by  the  residuary  appointment,  as  if  that 


(a)  Amb.  514.        (6)  Easum  v.  Appltford^  5  My.  &  Cr.  59. 
(0  Amb.  515. 


CASES  IN  CHANCERY. 


207 


appointment  had  been  in  terms  of  the  whole  fund  subject 
to  the  previoos  charge. 

So  in  Carter  v.  Taggart{a\  decided  by  the  judge  who  ori- 
ginally determined  Easum  v.  Appleford(b)y  it  was  held,  that, 
upon  the  whole  of  the  will,  the  intention  was  to  pass  the 
entire  fund  (a  sum  of  £10,000  Consols)  subject  to  the  previous 
charges — ^to  pass  "  not  the  residue  of  the  £10,000  Consols 
after  the  sums  which  the  testatrix  had  given  to  the  other 
persons  named  in  her  will  should  have  been  deducted  fix>m 
it,  but  the  £10,000  Consols  charged  with  those  sums :"  the 
Court  seeming  to  be  of  opinion  that  such  an  intention  was 
indicated  more  particularly  by  the  direction  conUuned  in  the 
win,  that,  with  respect  to  one  portion  of  the  fund  (£600),  the 
interest  of  which  was  to  be  paid  to  a  legatee  for  life,  the 
testatrix  directed,  that,  after  the  decease  of  the  legatee,  '^  it 
should  sink  into  the  residue  of  her  estate  f^  "by  which,"  the 
Vice-Chancellor  said,  "she  plainly  means  the  £10,000 
Consols,  out  of  which  the  £600  were  given." 

Looking  to  the  whole  frame  and  scope  of  the  will  in 
question  in  the  case  now  before  me,  that,  as  it  seems  to  me, 
is  the  view  which  I  ought  to  take  of  it.  The  testator 
begins  by  reciting  the  charges  he  had  made  upon  the  pro- 
ceeds of  the  poKcies  by  the  previous  appointments,  by  the 
indentures  of  settlement  inter  vivos,  and  tiien  he  appoints, 
that,  "subject  and  without  prejudice  to"  tiiose  iindentureflr 
and  the  appointments  thereby  made,  ^^the  said  several  sums 
of  £2000  and  £2000  secured  by  the  policies,  and  all 
bonuses  and  other  sums  of  money  which  have  acci^ed^  or 
shall  accrue,  or  be  recoverable,  under  the  same  policies 
respectively"  (sweeping  in  by  that  comprehensive  form  of 
expression  the  whole  ftmd  over  which  he  had  a  power  of 


1859. 


Jmdgmmt, 


(a)  16  Sim.  423. 


(ft)  16  Sim.  274. 


VOL.   I. 


208 


CASES  IN  CDANCEBY. 


1859. 


Jud^menL 


appointment),  shall  be  paid  as  follows  (that  is  to  say) : — ^ 
as  to  £1000,  to  GeorgincLj  who  died  in  his  lifetime;  as  to 
XlOOOy  to  another  daughter  Louisa ;  ^^  and  as  to  the  residue 
and  remainder  of  the  said  moneys,  from  and  after  payment 
of  the  said  several  sums"  (the  four  sums  of  £1000  which 
he  had  previously  appointed),  he  directs  and  appoints  that 
the  same  shall  be  paid  to  his  five  younger  sons.  Now, 
what  was  that  residue  ?  The  entire  fund  over  which  he 
had  reserved  to  himself  a  power  of  appointment  comprised 
only  the  two  sums  of  £2000  each  (£4000  in  all)  and  the 
chance  bonuses  which  might  fall  in.  He  had  exhausted 
the  whole  of  the  £4000  by  the  previous  appointments  in 
favour  of  his  four  daughters,  as  to  two  by  deed,  and  as  to  the 
other  two  by  will ;  and  if  the  £2000  which  he  had  ap- 
pointed to  two  of  them  by  his  will  are  to  be  excluded  from 
the  operation  of  the  residuary  clause,  the  only  property  left 
remaining  for  that  clause  to  operate  upon  will  be  the 
surplus  in  respect  of  bonuses  —  the  indefinite  floating 
surplus,  varying  fix>m  day  to  day  as  he  lived  longer.  But 
if  he  had  really  intended  that  to  be  the  operation  of  his 
will,  the  simple  and  natural  way  would  have  been  to  say, 
*'  I  exhaust  the  whole  of  the  principal  sums  secured  by  the 
policies  by  the  appointments  to  my  daughters,  and  then  I 
appoint  the  bonuses  to  my  five  younger  sons ;"  and  in  that 
form  one  would  have  expected  him  to  express  himself  had 
such  been  his  intention.  But  instead  of  that  he  uses  the 
words  I  have  mentioned,  ^^and  as  to  the  residue  and 
remainder  of  the  said  moneys."  It  is  true  he  says,  ^^  from 
and  afler  payment  of  the  said  several  sums" — the  four  sums 
of  jy.000  each — ^but  I  do  not  think  that  it  makes  any  sub- 
stantial di£Perence  whether  the  expression  be  ^^  after  payment 
of"  or  '*  subject  to  "  those  sums.  And  then  twice  in  the  latter 
part  of  his  will  he  calls  what  is  so  given  tq  his  younger 
sons  ^^  his  residuary  moneys  and  premises." 


It  seems  to  me  plain,  that  it  was  the  intention  of  the 
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testator  to  dispose  of  the  entire  moneys  secured  by  the  poli- 
ciesy  subject  only  to  the  chai^ges  created  by  the  previous 
appointments  by  deeds  inter  vivos;  and  that  by  this  ultimate 
appointment  of  what  he  describes  as  ^^the  residue  and 
remainder  of  the  said  moneys,"  he  meant  to  pass  the  whole 
of  the  rest  and  residue  of  such  moneys, — a,  balance  uncertain 
in  its  very  nature  by  reason  of  the  bonuses  accruing  from 
time  to  time ;  and  that  he  meant  the  whole  of  that  residue 
and  remainder — the  whole  of  his  ^^residuaiy  moneys  and 
premises,"  as  he  afterward  calls  it — ^to  go  to  his  five 
younger  sons. 
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I  think  the  case  falls  within  the  principle  of  the  decisions 
in  Carter  v.  Taggart  and  Falkner  v.  Butler,  rather  than 
within  that  o£  Ecuumy.Appleford;  and  that  the  £1000  by 
the  will  appointed  in  favour  of  the  testator^s  daughter 
Georgimoj  and  which  lapsed  by  reason  of  her  death  in  the 
lifetime  of  the  testator,  fell  into  the  residue  by  the  will 
appointed  in  favour  of  his  five  younger  sons. 


Ordbb  according  to  the  prayer  of  the  Petition. 


MmuUof 
Order, 


P   2 


Dec.  22. 
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^,„   ,  BROWNE  V.  HAMMOND. 

K^W  A  SPECIAL  CASE.— Leonard  Hicksj  by  his  wiU,  in 

*^'^^iaiL^  1842,  devised  certain  real  estate,  and  bequeathed  all  his 

wuL^^i  residuary  personal  estate,  to  his  wife  for  her  sole  and 

—Devise  over  separate  use,  so  long  as  she  continued  to  be  his  widow. 

"*^  But,  if  she  should  marry  again  after  his  decease,  his  will 

The  88rd  see-  ^as,  that  the  Said  property  was  to  be  sold,  and  the  pro- 

wuia  Act,  7  ceeds  of  such  sale  to  be  equally  divided  between  his  chil- 

yictc26,  dren,  their  heirs  and  assigns,  share  and  share  alike,  as 

thJi^°the^de^  tenants  in  common. 

yiae  or  bequest 

ia  to  the  testa.       The  testator  died  in  1855. 

tor's  «*cha- 

^um^  At  the  date  of  his  will  the  testator  had  two  children 

A  devise  or  only,  viz.  Elizabeth^  then  the  wife  of  the  Plaintiff  David 

in  terms  made    Broumey    and  Maty  Anrij  the    wife    of  the   Defendant 

Sn^S^^  GVeam.    He  had  no  other  child  after  the  date  of  his  wiU. 

the  donee  of 

esta^^S^fbe         Elizabeth  Browne  died  in  the  testator's  lifetime,  leaving 

extended  by      ^^q  children.  Still  infants,  who  were  Defendants  to  the  suit. 

implication  so  '  ' 

as  to  take  effect 

initio  of*^       ^®  testator's  widow  died  without  having  married  again. 

that  estate  by 


The  question  for  the  opinion  of  the  Court  was,  who,  ae- 
on Sheffield  V.  cordiug  to  the  true  construction  of  the  will,  and  in  the 
ASfm^and^  events  which  had  happened,  were  now  entitled  to  the  tes- 

PiUj.  Saker,    tator's  psal  and  personal  property,  and  for  what  estates  and 
o  Sim*  4H> 

interests  therein  respectively. 


ArgwnmL  Mr.  BoggaUayj  for  the  Plaintiff,  as  the  personal  repre- 
sentative of  his  deceased  wife  Elizabeth  Browne^  con- 
tended,— 

Firetj  that  the  devise  and  bequest  over  in  favour  of  the 
testator's  children  was'  not  dependent  on  the  contingency 
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of  the  widow's  marrying  again,  but  took  effect  on  her  death 
without  having  married  again,  the  rule  in  such  cases  being, 
that,  notwithstanding  the  devise  over  is  in  terms  made 
dependent  upon  the  marriage  of  the  donee  of  the  particular 
estate,  it  will  be  extended  bj  implication  to  a  case  where 
that  estate  is  determined  by  death  (a). 

Secondly f  that,  under  the  devise  and  bequest  in  fiivour 
of  the  testator^s  ^^  children,"  his  Mridow  being  dead,  the  whole 
of  his  residuary  property  ought  now  to  be  sold,  and  the 
proceeds  divided  equally  between  the  Plaintiff,  as  the  re- 
presentative of  his  late  wife  Elizabeth  Browne^  and  the 
Defendant  Mary  Anne  Greaves. 

It  was  true  that  Elizabeth  had  died  in  the  lifetime  of  the 
testator,  but  she  had  left  issue  who  were  living  at  the  death 
of  the  testator ;  and  by  the  33rd  section  of  the  late  Wills 
Act(&),  where  any  person,  being  a  child  of  the  testator, 
to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed,  shall  die  in  the  lifetime  of  the  testator,  leaving 
issue,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest  shall  take 
effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator ;  and  if  the  death  of 
Elizabeth  Browne  had  happened  immediately  aft;er  that  of 
the  testator,  the  Plaintiff,  as  her  personal  representatiyet 
would  have  taken  absolutely :   Johnson  v.  Johnson{c). 

Olney  v.  Baies{d)  will  be  cited,  to  show  that  the  33rd 
section  of  the  late  Act  applies  only  to  cases  of  strict  lapse, 
and  not  to  gifts  to  ^^  children  "  as  a  class ;  but  the  circum- 
stances of  that  case  were  peculiar,  and  distinguished  it 
from  the  present.      The  judgment  does  not  support  so 


211 


(o)  1  Jarm.  Wills,  686  etseq., 
and  the  authorities  there  collected. 
(b)  7  Will.  4  &  1  Vict.  c.  26. 


(c)  d  Hare,  157. 
((Q^  Drew.  319. 


1868. 


iff^^lMMM. 
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ili^fimenl. 


broad  a  proposition  as  is  there  stated  in  the  margin.  And 
even  if  it  does,  the  Conrt  will  not  follow,  as  aathoritative^ 
a  decision  which  must  defeat  the  intention  of  the  Legis- 
lature. The  testator  clearly  intended  the  devise  and 
bequest  (or  the  benefit  of  the  daughter  who,  as  it  happened, 
died  in  his  lifetime,  as  well  as  for  the  daughter  who 
survived  him ;  and  in  substance  the  gift  was  as  much  to 
both  as  if  it  had  been  a  gift  of  half  the  proceeds  ^*  to  each 
of  his  children,"  or  to  the  two  nominatim.  K  so,  it  was 
clearly  within  the  mischief  which  the  33rd  section  was 
intended  to  remedy. 

Mr.  C.  HoftJipeUy  for  the  Defendant  Greavei  and  Mairy 
Anne  his  wife,  concurred  with  the  Plaintiff  in  the  first  part 
of  his  contention ;  but,  as  to  the  second  part,  he  argued, 
that,  both  upon  principle  and  authority,  the  33rd  section  of 
the  recent  Wills  Act  could  not  apply  where,  as  here,  the 
^ft  was  to  children  not  nominatim  but  as  a  class. 

Under  a  gift  by  will  to  testator^s  children  as  a  class,  no 
child  predeceasing  the  testat<»r  can  take  anything  what- 
ever: Viner  v.  Franeiaia)^  Shaio  v.  APMahon{b).      Such 


(a)  2  Co3t,  190;  S,C.' 2  Bro. 
C.  C.  658.  In  reference  to  this 
ease,  the  Vice-Chancellor  took 
occasion  to  observe,  ^^  The  rule 
as  there  stated  is  inaccurate,  ac- 
cording to  the  view  at  present 
taken  by  the  Court.  In  Viner  v. 
Frajicis^  the  Master  of  the  Bolls 
says  *'  The  general  rule,  as  set- 
tled by  Deoisme  v.  MilUy  is  that 
the  children  living  at  the  time  of 
the  dietrHmtion  of  the  fund  shall 
take :  if  it  is  to  be  distributed  at 
the  time  of  the  testator's  death, 
then  such  children  as  shall  be 
then  living;  if  distribulbble  at 
the  death  of  some  other  person. 


then  the  testator  is  to  be  sup- 
posed to  mean  such  children  as 
shall  he  living  at  (he  time  of  (he 
death  of  SMch  oiher  person^  (2 
Cox,  191).  According  to  the 
view  at  present  taken  by  the 
Court,  the  rule  is,  that  a  devise 
or  bequest  to  children  as  a  class, 
distributable  at  the  death  of  some 
other  person,  vests  in  all  chil- 
dren in  existence  at  the  death 
of  the  testator ;  the  gift,  however, 
opening  so  as  to  let  in  such  after* 
bom  children,  if  any,  as  may 
come  into  existence  before  the 
period  of  distribution/* 
{b)  4  Dr.  &  W.  438, 
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a  gift  is  read  as  if  it  had  been  ^  to  such  of  my  children  as 
may  survive  me."  If  so,  the  child  who  predeceases  the 
testator  is  not,  in  the  words  of  the  33rd  section,  ^*  a  person 
to  whom  any  real  or  personal  estate  is  devised  or  be- 
queathed." 

Besides,  the  Act  says,  that,  in  the  cases  to  which  the 
33rd  section  is  to  apply,  the  devise  or  bequest  '^  shall  not 
lapsed  implying  that  it  was  only  to  cases  where,  but  for  the 
enactment,  tha:e  would  have  been  a  2ap«e,  that  the  33rd 
section  was  intended  to  apply;  and  under  a  gift  by  will  to 
^^ciiildren"  as  a  class,  there  can  be  no  such  thing  as 
lapse:  Burton  on  Real  Property  {a). 

For  these  reasons,  the  Court  will*  hold,  as  in  Olney  y. 
Bates {b\  that  the  33rd  section  is  inapplicable;  and  that, 
under  the  devise  and  bequest  in  favour  of  the  testator^s  chil- 
dren, his  daughter,  the  Defendant  Mary  Anne  Greaves^  as 
the  only  child  who  survived  him,  and  her  husband  in  her 
right,  are  entitled  absolutely. 

Mr.  lAndleyj  for  the  Defendants,  the  infant  children 
of  the  testator^s  deceased  daughter,  took  no  part  in  the 
argument  on  the  second  point;  but,  in  reference  to  the  first,^ 
he  contended,  that,  the  testator^s  widow  not  having  married 
again,  the  gift  over,  which  was  restricted  to  the  event  of 
her  marrying  again,  did  not  take  effect,  and  the  deceased 
died  intestate  as  to  so  much  of  his  property :  the  in&nt 
Defendants  were  therefore  entitled  to  their  share  under  the 
Statutes  of  Distribution :  Sheffield  v.  Lord  Orrery  (e)^  and 
Pile  y.  Salter  (d). 

The  Vice-Chancellob. — ^Both  those  cases  seem  to 
have  been  determined  on  their  own  special  circumstances. 
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^f^^MMMW* 


(o)  Sect.  278. 
(6)  3  Drew.  819. 


(c)  8  Atk.  282. 
id)  5  Sim.  411. 
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In  the  latter,  a  contrary  constraction  would  hare  resulted 


1868. 

Browme      in  the  absurdity  of  ^ving  the  ¥ddow  one-third  of  the 
Hammond.     Property  in  the  event  of  her  death. 


ArffumenL 


In  reference  to  this  part  of  the  case,  it  appears  to  me 
clear  that  I  am  concluded  by  the  authorities,  which  have 
determined  that  a  devise  or  bequest  over,  though  in  terms 
made  upon  the  marriage  of  the  donee  of  the  preceding 
estate,  is  to  be  extended  by  implication,  so  as  to  take  effect 
on  the  determination  of  that  estate  by  death.  But  upon 
the  second  point,  for  which  the  Plaintiff  contends,  I  must 
hear  a  reply. 

Mr.  Baggallayj  in  reply. — ^The  reasons  which  induced 
the  Le^slature  to  interfere,  as  it  has  done  by  the  33rd 
section  of  the  Act,  in  cases  where  the  devise  or  bequest  is 
in  favour  of  the  testator^s  children  nominatim,  apply  with 
equal  force  where  the  devise  or  bequest  is  to  his  children 
as  a  class. 


JydgmetU, 


Vice-Chancellob  Sib  W.  Page  Wood  : — 

I  do  not  think  that  anything  will  be  gained  by  my 
reserving  judgment  upon  tliis  point,  since  I  do-  nqt 
entertain  any  such  doubt  as  can  lead  me  to  depart  from 
the  authority  of  the  case  before  Vice-Chancellor  Kinders- 
ley  (a).  The  subordinate  points  by  which  that  case  was 
distinguished  from  the  one  before  me  are  immaterial.  The 
main  question,  whether  the  33rd  section  of  the  late  Wills  Act 
applies  to  a  gift  by  will  to  a  testator^s  "  children "  as  a 
class,  arose  there  as  it  does  here.  The  Vice-Chancellor 
held  that  it  does  not ;  and  I  concur  with  him  in  that  view 
of  the  Act. 

(o)  Olney  v.  Bates,  3  Drew.  319. 
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I  agree  with  what  was  ai^ed  on  behalf  of  the  Phiintiffy 
that  the  testator,  in  making  his  will,  intended  to  indade 
in  the  devise  and  bequest  all  his  children  who  were  then 
in  existence;  bat  I  most  treat  him  as  having  had  that 
intention  subject  to  the  rule  of  construction  which  the 
authorities  had  well  established,  and  of  which  I  must 
presume  him  to  have  been  informed,  that,  under  a  gift  by 
his  will  to  his  children,  those  only  could  take  who  should 
be  in  existence  at  the  time  of  his  death. 


1858. 


It  was  argued,  that  the  reasons  which  induced  the  Legis- 
lature to  interfere,  as  it  has  done  by  the  33rd  section  of  the 
Act,  in  cases  where  the  devise  or  bequest  is  to  the  testator^s 
children  naminatim,  apply  with  equal  force  where  the  devise 
or  bequest  is  to  children  as  a  class.  But  the  rule  of  con- 
struction, to  which  I  have  already  referred,  was  perfectly 
well  established  in  all  the  Courts  when  the  Act  was  passed. 
According  to  that  rule,  under  a  gift  to  children  as  a  class, 
the  share  to  which  a  child  surviving  the  testator  would 
have  been  entitled  does  not  lapse  in  consequence  of  his 
death  in  the  testator's  lifetime.  Had  the  Legislature 
intended  to  suspend  that  rule,  so  as  to  bring  all  such  cases 
within  the  operation  of  the  33rd  section,  it  would  have 
expressed  that  intention.  And  no  such  intention  being  ex- 
pressed in  the  Act,  and  the  33rd  section  being  expressly 
addressed  to  cases  where,  but  for  its  provisions,  lapse 
would  ensue,  I  agree  with  Vice-Chancellor  Kinderaleyj  that 
a  case  like  the  present,  of  a  devise  and  bequest  to  the 
testator's  children  as  a  class,  does  not  come  within  the 
provisions  of  that  section. 


The  answer  to  the  questions  for  the  opinion  of  the  Court 
will  be,  that,  according  to  the  true  construction  of  the  will, 
and  in  the  events  which  have  happened,  the  Defendant  Mary 
Anne  Greavesj  and  her  husband  in  her  right,  are  entitled 
absolutely  to  the  real  and  personal  property  of  the  testator. 
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1859. 
Apnl  27th. 

Cosu^TUhe  ESDAILE  V.  PEACOCK  and  Othebs. 

Smtt-^Aj^r- 
tionment. 


Ti 


—  HE  PlamtiflF  was  seised    in  fee  of  the  rectory  unpro- 

In  a  rait  for  an        ,  .,/%««,,.,  ^.,  rUt 

account  of  pnate  of  the  pansh  of  St  Botolph  without  Aldgate,  The 
Cour^in^de-  Defendants,  seven  in  number,  were  ocenpiers  of  certain 
TOimt  anT  *^-  messuages  or  tenements,  situate  in  that  part  of  the  parish 
mont,  may  ap-  which  Ues  within  the  city  of  London*  The  bill  prayed 
costs  where  the  bh  account  of  what  was  due  from  the  Defendants  in  respect 
hafrwvwd  of  such  messuages  or  tenements  on  account  of  tithes,  sub- 
ddiBuces,    But  stautially  to  the  effect  mentioned  in  the  decree. 

where  there  is  "^ 

a  common  de- 
fence, the  costs       All  the  Defendants  appeared,  but  three  only  were  repre- 

by  the  EK^d-  Seated  by  counsel  at  the  hearing,  viz.  TelUry  Imocs^  and 

ants  geneniUj.   ^jj^^ 


Mr.  WiUcochy  Q.C.,  and  Mr.  Wood,  appeared  for  the 
Plaintiff;  Mr.  Joyce  for  the  three  Defendants,  TeUer^  Isaaesy 
and  EUis. 

The  Vice-Chancellob  having  held  that  there  must  be 
a  decree  against  all  the  Defendants  for  an  account  and 
payment,  as  mentioned  below — 

Mr.  Joyce  now  asked  the  Court  to  apportion  the  costs. 

It  is  by  no  means  of  course  to  pronounce  a  general 
decree.  It  is  only  of  course  to  do  so  where  the  PlaLutiff 
succeeds  against  all  the  Defendants,  or  all  the  Defendants 
against  him.  There  are  many  cases  where  the  Court,  in 
its  discretion,  may  model  the  decree  so  as  to  do  justice  to  the 
several  Defendants.  It  is  every  day  practice  to  separate  the 
costs  and  apportion  them  amongst  the  various  Defendants, 
the  Court  declaring  how  much  shall  be  paid  by  some,  and  how 
much  by  others  of  them.    It  would  be  unjust  that  some  of 
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Defendants^  who  hnd  isBoes  to tir  wUdiniiglit  be 
tried  at  a  trifling  expense^  shoaU  have  to  bear  a  foil  eqwd 
share  of  the  burthen  of  the  cosfes  of  trying  the  others 
directed  by  the  same  decree,  which  mi^t  reqaire  expoisiTe 
dociunentSy  in  rosfect  of  whidi,  on  points  of  adnussibili- 
ty  of  evidence,  there  might  be  new  trial  after  new  trial 
ordered.  That  doctrine  would  even  cast  apon  Defendants 
saooeeding<m  the  trial  of  issues  the  burthen  of  bearing  the 
expense  of  those  who  fidled  upon  the  trial:  Per  Curiam  in 
WoUey  r.  BmnJdU{a). 


1959. 


Pkaocick. 


Yice-Chanceixor  Sm  W.  Page  Wood: — 

The  case  of  WoUey  v.  JBrmmAiU  appears  from  the  report 
to  have  been  one  in  which  the  Defendants  had  several 
defences.  Where  that  is  the  case^  in  a  suit  for  an  account 
of  tithes,  the  Court,  in  making  a  decree  against  the  Defen« 
dants,  may  apportion  the  costs  between  them.  But  where 
there  is  a  common  defence,  there  the  Court,  in  decieeing  an 
account,  follows  the  rule  adopted  in  Lhyd  v.  M^ehporih  (b) 
(which,  though  wrongly  reported  in  jftmiury  (c),is  set  right 
in  GmUini)y  directing  that  the  Defendants  do  each  pay  the 
sum  found  to  be  due  from  him,  together  with  the  Plaintiff's 
costs ;  and  I  must  follow  that  rule  in  the  present  case. 


JfnyfMHt* 


(o)  13  Price,  511. 

(6)  2  GwiU.  646. 

(c)  Bunb.  138.  Aocording  to 
Buhhuryj  '*  where  one  Defendant 
had  made  default,  there  was  a 
decree  against  the  other  with  the 
whole  costs ;  and  the  Court  would 
not  distinguish  as  to  the  costs 
between  the  two  Defendants,  but 
left  Mackworik  to  get  his  contri- 
bution from   the   other   as  he 


could.*'  But,  according  to  the 
note  in  GwiUim^  the  case  ia 
''  marvellously  misstated  **  by 
BtaibuTy.  '*  Neither  of  the  De- 
fendants,** says  GwUUm^  '^rnade 
default;  they  both  appeared  at 
the  hearing  by  their  counsel,  and 
the  decree  was,  that  they  should 
each  pay  the  sum  reported  to  be 
due  fix)m  him,  together  with  the 
Plaintiff's  cosU,  to  be  taxed.** 
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The  costs  must  be  paid  by  the  Defendants  generally* 


Mwuttof 


Takb  an  account  of  all  snms  of  money  dne  and  owing  to  the 
Plaintiff,  as  rector  or  owner  of  the  impropriate  rectory  of  the  parish 
of  SU  Botolph  without  Aldgate^  from  the  Defendants,  Peacock^ 
Teller^  Isaacs^  EUis^  Skinner^  Liendekampy  and  Paries^  respectively, 
in  respect  of  the  several  messuages  or  tenements  situate  in  that  part 
of  the  said  parish  which  lies  within  the  said  city  of  London  or  the 
liberties  thereof,  and  occupied  by  them  respectively,  for  or  on 
account  of  the  respective  tithes  and  payments  since  the  18th  of  June, 
1852,  to  be  calculated  after  the  assessed  rate  of  2s.  9d.  upon  every 
20^.,  and  U,  4^(f.  upon  every  lOs.  of  the  improved  rents  of  the  said 
several  premises,  or  of  the  last  rents  paid  or  payable  for  the  same 
respectively,  as  the  case  may  be. 

Order  Defendants  respectively  to  pay  to  Plaintiff  what  shall  be 
found  by  the  Chief  Clerk^s  certificate  due  from  them  respectively 
upon  taking  such  account,  the  Pluntiff  waiving  all  penalties  and 
forfeitures. 

Order  payment  by  accounting  Defendants  generally  of  the  costs 
of  the  suit 


Mau5th. 
^^.^^a^  TUCK  «.  SILVER. 

junction— Vn-  JMLB.  ROLTj  Q.  C,  and  Mr.  Fooksy  moved  for  an  injuno- 
*^^Im^— 21  tion  to  restrain  the  Defendant,  until  the  hearing  of  the 
cause,  from  making  and  selling  certain  packing  made  with 
Indian-rubber,  according  to  an  invention  patented  by  the 
Plaintiff*.  The  Plaintiff  was  ready  to  bring  his  action 
immediately. 


^22  VicL  c 
27,  #.  2. 


Since  the  Act 
21  &  22  Vict 
c.  27,  8.  2,  em- 
powering the 
Goort  to  award 
damages  in 
cases  in  which 
it  has  jarisdio- 
tion  to  enter- 
tain an  appli- 
cation for  an  injunction  against  the  commission  of  any  wrongful  act,  the  Conrt  will  be  more 
strict  than  ever  in  requiring  the  Plaintiff,  as  a  condition  previous  to  his  obtaining  an  in- 
terim injunction  against  the  alleged  infringement  of  a  patent,  to  abide  by  any  order  it  may 
make  as  to  damages. 


Mr.  JameSf  Q.  C,  and  Mr.  BaggaUaj/j  for  the  Defendant, 
resisted  the  motion. 
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The  Vice-chancellor  was  of  opinion,  that,  whether 
he  looked  to  the  length  of  naer  by  the  Plaintiff,  or  to  the 
condact  of  the  Defendant,  the  case  was  a  clear  one  for  an 
injunction,  as  prayed,  until  the  hearing  of  the  cause.  But, 
if  the  Plaintiff  objected  to  give  an  undertaking  to  abide  by 
any  order  the  Court  might  make  as  to  damages,  he  must 
hear  his  counsel  in  reply. 

Mr.  Rohj  Q.  C,  in  reply — submitted,  that  the  conduct 
of  the  Defendant  was  such  as  to  disentitle  him  to  the 
undertaking  proposed  by  the  Court.  The  practice  of 
requiring  such  an  undertaking,  except  in  orders  made  on 
ex  parte  applications,  was  of  very  recent  origin;  and  if  ever 
there  was  a  case  in  which  the  Defendant  had  lost  all  claim 
to  the  indulgence,  it  was  this.  If  inserted  in  the  present 
order,  it  would  become  an  undertaking  as  of  course,  in  all 
cases  where  an  injunction  of  this  nature  was  sought. 


1859. 


APffW1t€fU» 


The  Vice-Chakcellor. — ^It  is  quite  true,  as  it  has  been 
put  in  the  argument,  that  the  practice  of  requiring  an 
undertaking  to  be  giren  by  the  Plaintiff  when  obtaining  an 
interim  injunction  to  restrain  the  alleged  infringement  of  a 
patent  is  of  comparatively  modem  origin,  where  the  motion 
is  not  made  ex  parte ;  but  I  have  myself  seen  the  great 
importance  of  insisting  upon  it  in  several  recent  cases. 
And  it  is  more  important  than  ever,  now  that  the  Legislature 
has  given  to  this  Court  the  power  to  do  complete  justice,  so 
far  as  the  Plaintiff  is  concerned,  by  awarding  him  damages 
in  suits  of  this  description,  in  case  it  shall  appear  that  he  has 
been  the  party  injured  (a).  The  circumstance  of  my  being 
of  opinion  that  this  is  a  clear  case  for  an  injunction  will 
not  prevent  my  requiring  the  Plaintiff  to  give  the  under- 
taking in  question — [Mr.  itoft. — "  Such  order  (if  any)  as  to 


Judgment, 


(a)  21  &  22  Vict.  c.  27,  s.  2. 
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MinnUeof 
Order, 


damages/']     It  had  better  be  in  the  usual  form,  ^^  any 
order  the  Court  may  make  as  to  damages." 


Order  according  to  the  notice  of  motion.    The  Plaintiff  under- 
taking to  abide  by  any  order  the  Court  may  make  as  to  damages. 


Note,  —  In  Ingram  v.  Stiff 
(June  3,  1859),  upon  motion  for 
an  injunction  restraining  the  pub- 
lication of  a  periodical  in  alleged 
violation  of  the  Defendant's  cove- 
nant, the  'Vice-Chancellor  stud,  it 
was  not  to  be  inferred,  from  the 
course  taken  by  him  in  Tuck  v. 
Silver^  that  the  undertaking  as  to 


damages  would  be  required  in  a 
clear  case  of  fraud  on  the  part  of 
the  Defendant :  and,  the  evidence 
showing  a  clear  case  of  that  de- 
scription, His  Honour  granted 
the  injunction  without  putting 
the  Plaintiff  upon  any  under- 
taking. 


AttameyBond 
SoUcUors — 6  ^ 
7  Vict,  c,  78,  M. 

2,  82>-Com- 
mon  BamUnf 

and  AftdtUe- 


SCOTT  V.  MILLER. 

IHE  PlaintiflF  was    a  certificated   conveyancer. 
Defendant  was  an  attorney  and  solicitor. 


The 


iiant  to  answer       The  bill  averred,  that,  in  the  year  1854,  the  Plaintiff 

on  Groundqf 
Peiialtie$— Pleading, 

The  miachief  against  which  the  82nd  section  of  the  Attorneys  and  Solidton  Act  (6  &  7  Vict 
c.  78)  was  directed,  is  the  practice  of  acting  as  an  attorney  or  solicitor  without  being  duly 
qualified.  And  the  offance  prohihited'by  that  section  is  not  the  mere  permitting  yoor  name  as 
an  attorney  or  solicitor  to  be  made  nse  of  in  an  actbn  or  snit,  "npon  the  aooonnt,  or  for  the 
profit  of  an  nnqoalifled  person,"  bat  doing  it  in  snch  a  manner  as  "  thereby  to  enable  sach 
unqualified  person  to  appear,  act,  or  practise  in  any  suit  at  law  or  in  equity.** 

Bill  by  a  certificated  conveyancer  to  enforce  an  alh^ged  agreement  by  the  Defendant,  an  attor-* 
ney  and  solicitor,  to  pay  the  Plaintiff  a  commission  equal  to  half  the  net  profits  upon  all 
matters  of  professional  business  introduced  to  him  by  the  Plaintiff ;  the  bill  averring  part  per- 
formance of  the  alleged  agreement,  and  charging  (in  effect),  that,  after  introducing  matters  of 
business  to  Defendant,  the  Plaintiff  had  nothing  Anther  to  do  therewith,  except  as  regarded  the 
receipt  by  him  in  certain  cases  of  the  stipulated  commission  upon  the  net  profits.  Defendant, 
by  his  answer  submitted,  that,  if  the  averments  in  the  bill  were  true,  he  was  liable  to  the  penal- 
ties enacted  by  the  82nd  section  of  the  Act  6  &  7  Vict  c  78,  and  to  other  pains  and  penal- 
ties under  the  statutes  and  laws  in  force  concerning  common  barratry  and  maintenance,  and, 
therefore,  that  he  was  not  bound  to  answer,  and  he  refused  to  answer,  interrogatories  founded 
upon  those  averments.  Exceptions  to  the  answer  allowed,  the  Court  being  of  opinion  that  the 
agreement  as  averred  was  not  one  which  would  expose  the  Defendant  to  the  penalties  alleged 
in  the  I 


And  the  argument,  that  the  tendency  of  the  admissions  which  Defendant  might  have  occasion 
to  make  would  be  to  expose  him  to  such  pains  and  penalties  as  alleged,  held  to  be  one  of  which, 
upon  this  form  of  answer,  Defendant  could  not  avail  himself. 

Observations  upon  the  offences  of  common  barratry  and  maintenance. 

As  to  the  propriety  of  the  alleged  agreement,  and  the  policy  of  encouraging  persons  to  enter 
into  agreements  of  that  nature — Qiuere, 
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entered  into  a  verbal  agreement  with  the  Defendant  as  1859. 
sach  attorney  and  solidtor,  that,  in  case  he  should  intio-  Scxixr 
daoe  to  the  Defendant  any  matters  of  professional  business,  huIkb. 
fer  which  the  Defendant  could  have  a  claim  for  costs,  the 
Defendant  would  allow  and  pay  the  Plaintiff  sums  of  money 
by  way  of  commission  in  respect  of  such  matters  of  pro- 
fessional business,  which  should  be  equal  in  amount  to 
one  equal  moiety  or  half-part  of  the  net  gains  and  profits 
to  be  realised  by  the  Defendant  fit>m  all  such  matters  of 
professional  business,  after  deducting  and  retaining  the 
amount  of  all  moneys  expended  and  disbursed  by  the 
Defendant  on  account  of  the  said  matters  of  professional 
business ;  and  also  that  in  case  the  Plaintiff  should  employ 
the  Defendant  as  his  attorney  or  solicitor,  to  transact  any 
matters  of  professional  business  for  him,  the  Defendant 
should  not  claim  or  charge  against  the  Plidntiff  any  costs 
or  sums  of  money  whatever  in  respect  of  the  last-mentioned 
matters  of  professional  business,  beyond  the  amount  of  the 
sums  of  money  which  the  Defendant  might  have  expended 
or  disbursed  in  relation  to  the  last-mentioned  matters  of 
business. 

The  bill  averred,  that  the  terms  of  this  verbal  agreement 
were  entered  into  and  accepted  by  the  Defendant ;  that  it 
was  acted  upon ;  and  that,  in  pursuance  and  in  consideration 
thereof,  various  matters  of  professional  business  were  from 
time  to  time  introduced  and  recommended  by  the  Plaintiff 
to  the  Defendant,  and  various  matters  of  professional  busi- 
ness, especially  the  bringing  and  prosecuting  and  defending 
of  actions  at  law,  were  from  time  to  time  transacted  by  the 
Defendant  for  clients  introduced  and  recommended  by  the 
Plaintiff;  and  that  the  Defendant  had  received  the  amounts 
of  his  bills  of  costs  relating  to  such  matters  of  professional 
business,  and  became  justly  and  truly  indebted  to  the 
Plaintiff  in  various  sums  of  money  in  respect  of  the  com- 
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1859.        mission  agreed  to  be  allowed  and  paid  to  him  by  the 
Defendant. 


The  bill  averred,  that  the  Defendant,  from  time  to 
time,  made  to  the  Plaintiff  divers  small  payments  on  ac- 
count of  such  commission  as  aforesaid;  and  that  the  Defen- 
dant had  also  transacted  matters  of  professional  business  on 
behalf  of  the  Plaintiff  personally,  for  which  he  was  entitled 
to  charge  against  the  Plaintiff  the  amoxmt  of  his  costs  out 
of  pocket ;  but  that,  after  deducting  all  such  payments  and 
costs,  a  large  balance  was  still  due  from  the  Defendant  to 
the  Plaintiff  under  the  agreement 

The  Plaintiff  charged  by  his  bill,  that  neither  he  nor  the 
Defendant  at  anytime,  directly  or  indirectly,  did,  or  agreed 
to  do  or  join  in  doing,  any  act  whatever  which  could  be 
construed  to  be  an  infringement  of  the  provisions  of  the 
statute  in  force  with  regard  to  attorneys  and  solicitors  (a), 
inasmuch  as  the  Plaintiff  never  directly  or  indirectly  inter- 
fered in  any  of  the  matters  of  professional  business  which 
he  introduced  to  the  Defendant ;  nor  had  he  at  any  time 
any  right  or  claim  whatever  to  receive  any  portion  of  the 
gains  and  profits  realised  and  received  by  the  Defendant ; 
nor  did  he  at  any  time,  in  any  manner,  directly  or  in- 
directly, act  as,  or  represent  himself  to  be,  the  clerk  ox 
assistant  of  the  Defendant ;  nor  did  he  ever  use  or  obtain 
the  permission  of  the  Defendant  to  use  the  name  of  the 
Defendant  in  any  matter  of  professional  business  whatever; 
nor  did  he  ever  act  as  or  hold  himself  out  to  be  the  agent  of 
the  Plaintiff  in  any  matter  whatever ;  nor  did  the  Plaintiff 
at  any  time  receive  any  sum  of  money  whatever  for  or  on 
account  of  the  Defendant  in  relation  to  the  matters  of 
professional  business  introduced  by   the  Plaintiff,  except 

Ca)  6  &  7  Vict.  c.  78. 
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the  sams  of  money  wliich  were  paid  to  the  Pltuntiff  by  the         1B59. 
Defendant,  as  before  mentioned.  Scott 


The  bill  prayed,  that  it  might  be  declared  that  the  agree- 
ment was  valid  and  binding  upon  the  Defendant,  and  that 
the  same  might  be  performed ;  and  for  an  account  of  what 
.  was  due  from  the  Defendant  to  the  Plaintiff  in  respect  of 
the  aforesaid  commission. 

Interrogatories  based  on  these  averments  and  charges 
having  been  filed,  the  Defendant,  by  his  answer,  submitted, 
that  if  the  facts  in  the  bill  stated  with  reference  to  and 
arising  out  of  the  alleged  agreement,  that,  in  case  the  Plain- 
tiff (who  was  not  an  attorney  or  solicitor)  should  introduce 
to  the  Defendant  matters  of  professional  business,  for  which 
the  Defendant  could  have  a  claim  for  costs,  the  Defendant 
should  allow  and  pay  the  Plaintiff  such  sums  of  money  by 
way  of  commission  as  in  the  bill  mentioned,  were  according 
to  the  truth,  the  Defendant  was,  under  the  provisions  of 
the  statute  6  &  7  Vict.  c.  73,  liable  to  be  struck  off  the 
roll,  and  for  ever  afler  disabled  from  practising  as  an 
attorney  and  solicitor,  and  was  liable  to  other  pains  and 
penalties  under  the  statutes  and  laws  in  force  concerning 
common  barratry  and  maintenance,  and,  therefore,  that  he 
was  not  bound  to  answer,  and  he  refused  to  answer,  such 
interrogatories. 

Interrogatories  founded  upon  other  statements  in  the 
bill  were  answered  by  the  Defendant. 

The  Plaintiff  excepted  to  the  Defendant's  answer  as 
insufficient. 


V, 
MXU.KB. 


Mr.   Willcochj  Q.  C,  and  Mr.  Bilton^  in  support  of  the      Argummt. 
exceptions : — 


VOL.    I. 
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The  Defendant  is  not  protected  from  answering  the 
Scorr^      allegations  in  the  bill  with  reference  to  and  arising  out  of 
the  alleged  agreement. 


V. 

Miller. 


ArgmmuU, 


It  is  not  the  case,  as  averred  in  the  answer^  that,  if  those 
allegations  are  according  to  the  truth,  the  Defendant  is 
liable  to  penalties  under  the  statute  6  &  7  Vict.  c#73.  The  % 
object  of  that  Act  was  to  prevent  persons  not  duly  qualified 
to  act  as  attorneys  or  solicitors  from  acting  as  such,  and  so 
misleading  the  public.  Admitting,  that,  if  the  Plaintiff  had 
acted  as  an  attorney  or  solicitor  in  any  of  the  matters  of 
business  introduced  by  him  to  the  Defendant,  he  would 
have  violated  the  Act,  and  that  the  Defendant,  by  lending 
him  his  name  for  that  purpose,  would  have  rendered  himself 
liable  to  penalties,  that  is  not  the  nature  of  the  transactions 
alleged  in  the  bill  to  have  arisen  out  of  the  agreement. 
Upon  the  allegations  in  the  bill  it  must  be  taken  to  be  the 
fact,  that,  after  introducing  the  matters  of  business  in 
question  to  the  Defendant,  the  Plaintiff  was  to  have  no 
concern  with  them  beyond  sharing  the  profits.  An  arrange- 
ment, by  which  the  profits  of  a  solicitor's  business  are  to  be 
shared  by  persons  not  qualified  to  act  as  solicitors,  was  not 
within  the  policy  of  the  Act  22  Geo.  2,  c.  46,  s.  11: 
Candler  v.  Candler  {a) ;  nor  is  it  within  the  prohibitions  of 
the  recent  Act  6  &  7  Vict.  c.  73,  by  which  the  former 
was  superseded- 

Tench  V.  Roberts  (b)  will  be  cited  contri;  but  that  was  a 
case  of  partnership,  where,  "  by  the  necessary  effect  of  the 
agreement,  Tenchy  an  unqualified  person,  was  enabled  to 
act  and  practise  as  an  attorney,  and  to  use  the  name  of 
JRoberta  upon  his  own  account  and  for  his  own  profit " : 
Per  Lord  Eldonj  in  Candler  v.  Candler  (c). 

(a)  6  Madd.  141 ;  S.  C,  Jac.         (b)  6  Madd.-U5,  note. 
225.  (c)  Id.  144. 
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Then,  as  to  the  Defendanti's  pretence,  that,  by  admitting  1859. 
the  agreement  and  the  avennents  founded  upon  it,  he  will  soon 
expose  himself  to  the  penalties  attaching  to  the  offences  of  huxba 
common  barratry  and  maintenance,  it  is  equally  unfounded 
in  point  of  law.  It  is  not  now  made  a  question  whether 
attorneys  and  solicitors  can  lawfully  agree  to  secure  their 
clients  to  the  attorneys  and  solicitors  who  succeed  them  in 
business:  Per  Lord  LangdaUy  M.R.,  in  WhiUaker  v. 
HatD(a);  and  although  Lord  Eldany  in  Bunn  v.  Guy{h)^ 
^Moubted  whether  professional  men  could  be  recommended, 
not  for  skill  and  knowledge  in  the  profession,  but  for  a  sum 
of  money  paid  and  advanced ;"  yet,  upon  a  subsequent 
occasion,  referring  to  those  doubts,  he  says,  ^^I  knew  that 
this  would  rip  up  many  transactions,  and  I  was  happy  that 
the  Court  of  King's  Bench  was  of  a  different  opinion ; 
though,"  he  adds,  ^^I  never  could  entirely  reconcile  myself 
to  their  doctrine:"  Candler  v.  Candler  {c). 

Mr.  Bird^  for  the  Defendant,  insisted  that  the  answer 
was  su£Scient« 

Li  the  first  place,  the  Defendant,  by  admitting  the  allega- 
tions in  the  bill  as  to  which  he  has  declined  to  answer, 
would  render  himself  liable  to  the  penalties  provided  by 
the  32nd  section  of  the  recent  statute,  6  &  7  Vict.  c.  73,  by 
which  it  is  enacted,  that  if  any  attorney  or  solicitor  shall 
wilAilly  and  knowingly  act  as  agent  in  any  action  or  suit 
for  any  person  not  duly  qualified  to  act  as  an  attorney  or 
solicitor  as  in  the  Act  provided,  or  permit  or  suffer  his 
name  to  be  anyways  made  use  of  in  any  such  action  or  suit 
upon  the  account  or  for  the  profit  of  any  unqualified 
person  (which  is  what  the  Defendant  is,  by  this  bill, 
alleged  to  have  done  for  the  benefit  of  the  Plaintiff),  he 

(a)  3  Bcav.  893.         (6)  4  East,  190.         (c)  Jac.  231. 
q2 
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1869.        shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from 
practising  as  an  attorney  or  solicitor.     But, 

Secondly,  if  the  Defendant  would  not  be  exposed  to 
the  penalties  provided  by  the  Act,  he  would  at  any  rate  be 
liable  to  pains  and  penalties  under  the  statutes  and  laws  in 
force  concerning  common  barratry  and  maintenance. 
Common  barratry,  as  defined  by  Blackstoney  is  "the 
offence  of  iirequently  inciting  and  stirring  up  suits  and 
quarrels  between  her  Majesty's  subjects,  either  at  law  or 
otherwise.  The  punishment  of  this  offence  in  a  common 
person  is  by  fine  and  imprisonment ;  but  if  the  offender,  as  is 
too  fi:«quently  the  case,  belongs  to  the  profession  of  the 
law — a  barrator  who  is  thus  able  as  well  as  willing  to  do 
mischief— ought  also  to  be  disabled  fix)m  practising  in 
ftiture"(^)'  And  it  is  enacted  by  12  Greo.  1,  c.  29,  made 
perpetual  by  21  Geo.  2,  c.  3, — an  Act  recognised  as  in  force 
by  the  stat.*  6  &  7  Vict.  c.  73, — that  if  any  one  who  has  been 
convicted  of  common  barratry  shall  practise  as  an  attorney, 
solicitor,  or  agent  in  any  suit,  the  Court  shall  direct  him  to 
be  transported  for  seven  years. 

Thirdly,  if  the  admissions  in  question  would  not  of  them- 
selves be  sufficient  to  expose  the  Defendant  to  the  penalties 
above  mentioned,  they  would  at  least  tend  to  that  result. 

The  Vice-Chancellor. — If,  by  admitting  the  allega- 
tions in  the  bill,  the  Defendant  would  be  exposed  to 
penalties,  he  is  clearly  entitled  to  object  to  answer ;  but  if 
those  allegations  merely  amount  to  a  case  in  the  nature  of 
the  offences  to  which  you  advert — ^if,  for  instance,  all  that 
can  be  said  against  the  transaction  is,  that  it  is  against  the 
policy  of  the  law,  then  a  question  of  pleading  may  arise  as 

(a)  Blackstone's  Commentaries,  vol.  iv.  p.  832. 
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to  whether  you  have  been  right  in  the  form  in  which  you 
have  attempted  to  protect  yourself  fix>m  answering. 

Mr.  Bird. — ^If  a  Defendant,  by  admitting  the  charges  in 
a  bill,  would  furnish  evidence,  or  lead  to  evidence,  proving, 
or  which  would  aid  the  proof  of,  an  offence  exposing  him 
to  penalties,  he  is  relieved  from  answering :  SotUhall  v. 

(a).     There  a  rector  filed  a  bill  against  an  occupier 

for  an  account  of  tithes :  the  occupier  filed  a  cross  bill ;  and 
the  rector,  by  his  answer,  stated  that  the  matters  charged 
by  the  cross  bill  would,  if  confessed,  furnish  evidence  or 
lead  to  evidence  in  support  of  the  charge  of  simony,  or 
would  aid  the  proof  of  the  charge,  and  would  subject  him 
to  forfeiture  and  penalties ;  and  that  answer  was  held  suffi- 
cient, upon  the  ground  put  by  Lord  Lyndhurat :  "If  such  a 
case  as  this  were  proved,  it  would  tend  to  show  a  simoniacal 
contract  between  the  parties." 
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1859. 


ArgumeiU, 


A  reply  was  not  heard. 


Vicb-Chakcellob  Sir  W.  Page  Wood: — 

The  only  question  at  present  before  me  is,  whether  the 
Defendant's  answer  is  sufficient,  or  whether  he  must  put  in 
a  further  answer.  And  in  deciding  that  he  must  put  in  a 
ftulher  answer,  I  express  no  opinion  whatever  as  to  the 
propriety  of  the  alleged  agreement,  or  as  to  the  policy  of 
encouraging  persons  to  enter  into  agreements  of  that 
nature.  All  that  I  decide  is,  that  the  agreement,  as 
averred,  is  not  one  which  would  expose  the  Defendant  to 
the  penalties  alleged  in  his  answer. 

(a)  1  You.,  Exch.,  808. 
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1859.  Upon  the  averments  in  the  bill^  the  Plaintiff  is  not  in 

Scott  the  position  of  an  ordinary  person  having  no  connection 
Hir^LER.  ^^^^  legeA  business.  He  is  a  certificated  conveyancer,  a 
person,  therefore,  before  whom,  in  the  legitimate  pursuit  of 
his  profession,  questions  of  law  may  naturally  and  pro- 
perly arise,  for  which,  as  not  fidling  within  his  particular 
branch  of  the  profession,  he  might  have  an  opportunity  of 
recommending  the  Defendant  to  his  clients.  That  being  so, 
he  avers  that  he  entered  into  an  agreement  with  the  Defend- 
ant, ^^  that,  in  case  he  should  introduce  to  the  Defendant 
any  matters  of  professional  business  for  which  the  Defend- 
ant could  have  a  claim  for  costs,  the  Defendant  would  allow 
and  pay  the  Plaintiff  sums  of  money  by  way  of  commis- 
sion in  respect  of  such  matters  of  professional  business, 
which  should  be  equal  in  amount  to  one  equal  moiety  or 
half-part  of  the  net  gains  and  profits  to  be  realised  by  the 
Defendant  from  all  such  matters  of  professional  business, 
after  deducting  and  retaining  the  amount  of  all  moneys 
expended  and  disbursed  by  the  Defendant  on  account  of 
the  said  matters  of  professional  business ;  and  also,  that,  in 
case  the  Plaintiff  should  employ  the  Defendant  as  his  attorney 
or  solicitor  to  transact  any  matters  of  professional  business 
for  him,  the  Defendant  should  not  claim  or  charge  against 
the  Plaintiff  any  costs  or  sums  of  money  whatever  in  re- 
spect of  the  last-mentioned  matters  of  professional  busi- 
ness beyond  the  amount  of  the  sums  of  money  which  the 
Defendant  might  have  expended  or  disbursed  in  relation  to 
the  last-mentioned  matters  of  business." 

That  averment  as  to  the  effect  of  the  agreement  is 
coupled  with  the  charge  "  that  the  Plaintiff  never,  directly 
or  indirectly,  interfered  in  any  of  the  matters  of  professional 
business  which  he  introduced  to  the  Defendant ;  nor  had 
he  at  any  time  any  right  or  claim  whatever  to  receive  any 
portion  of  the  gains  and  profits  realised  and  received  by  the 
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Defendant ;  nor  did  he  at  any  time,  in  any  manner,  directly  1859. 
or  indirectly,  act  as,  or  represent  himself  to  be,  the  derk  or 
assistant  of  the  Defendant ;  nor  did  he  ever  use,  or  obtain 
the  permission  of  the  Defendant  to  use,  the  name  of  the 
Defendant  in  any  matter  of  professional  business  whatever ; 
nor  did  he  ever  act  as,  or  hold  himself  out  to  be,  the 
agent  of  the  Plaintiff  in  any  matter  whatever;  nor 
did  the  Plaintiff  at  any  time  receive  any  sum  of  money 
whatever  for  or  on  account  of  the  Defendant  in  relation  to 
the  matters  of  professional  business  introduced  by  the 
Plaintiff,  except  the  sums  of  money  which  were  paid  to  the 
Plaintiff  by  the  Defendant." 

In  other  words,  there  is  a  distinct  and  positive  averment, 
that,  after  introducing  the  matters  of  business  in  question, 
the  Plaintiff  had  nothing  farther  whatever  to  do  with  them, 
except  as  regarded  the  receipt  by  him  in  certain  cases  of 
a  stipulated  commission  upon  the  net  profits. 

In  that  state  of  circumstances  I  apprehend  that  the  Act 
does  not  apply  to  the  transaction. 

The  2nd  section  of  the  statute  says,  that  no  person  shall 
act  as  an  attorney  or  solicitor,  or  as  such  attorney  or  soli- 
citor sue  out  any  writ  or  process,  or  commence,  carry  on, 
solicit,  or  defend  any  action,  suit,  or  other  proceeding,  in 
the  name  of  any  other  person  or  in  his  own  name,  in  any 
of  the  courts  there  mentioned,  or  act  as  an  attorney  or  so- 
licitor in  any  cause,  matter,  or  suit,  civil  or  criminal,  to  be 
heard,  tried,  or  determined,  as  there  mentioned,  unless  such 
person  shall  be  admitted  and  enrolled,  and  otherwise  duly 
qualified  to  act,  as  an  attorney  or  solicitor  as  in  the  Act 
mentioned,  and  unless  he  shall  continue  to  be  so  duly 
qualified  and  on  the  roll  at  the  time  of  his  acting  in  the 
capacity  of  an  attorney  or  solicitor. 
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1859.  That,  therefore,  is  the  mischief  which  the  Legislature 

Scott        intended  to  prevent  by  the  32nd  section  of  the  Act — ^the 
MiLLBB.       practice  of  acting  as  an  attorney  or  solicitor  without  being 
duly  qualified. 


JuiIfffnenL 


Then  the  32nd  section  enacts,  that  if  any  attorney  or 
solicitor  shall  wilftdly  or  knowingly  act  as  an  agent  in  any 
action  or  suit  for  any  person  not  duly  qualified  to  act  as  an 
attorney  or  solicitor,  or  permit  or  sufier  his  name  to  be  any- 
ways made  use  of  in  any  such  action,  suit,  or  matter,  upon 
the  account  or  for  the  profit  of  any  unqualified  person,  or 
do  any  other  act  thereby  to  enable  such  unqualified  person 
to  appear,  act,  or  practise  in  any  respect  as  an  attorney  or 
solicitor  in  any  suit  at  law  or  in  equity,  knowing  such  per- 
son not  to  be  duly  qualified  as  aforesaid,  every  such  at- 
torney or  solicitor  so  offending  shall  be  struck  oS  the  roll, 
and  for  ever  after  disabled  from  practising  as  an  attorney 
or  solicitor. 

Now,  no  doubt  the  early  part  of  that  section,  down  to  and 
including  the  words  "  upon  the  account  or  for  the  profit  of 
any  unqualified  person,"  if  considered  by  itself  and  with- 
out the  explanation  aftbrded  by  the  words  which  follow, 
would  extend  the  prohibition  of  the  Act  to  a  large  class  of 
cases  to  which  the  Legislature  never  intended  it  to  apply — 
cases,  for  instance,  in  which  a  son  succeeds  his  father  in 
the  business  of  an  attorney  and  solicitor,  and  carries  on 
the  business  for  the  benefit  of  the  family  generally  (a). 
And  various  other  cases  of  a  similar  nature  may  be  easily 
put,  in  which  the  business  of  an  attorney  and  solicitor  is 
carried  on  upon  the  account  or  for  the  profit  of  persons  who 
are  not  qualified  as  mentioned  in  the  Act.  But  that  is  met 
by  the  words  which  follow  :  "  or  do  any  other  act  thereby 

(a)  Se<i  Candler  v.  Candler,  6  Madd.  141. 


JmdgmtnL 
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to  enable  such  nnqualified  person  to  act  as  an  attorney  or  1859. 
solicitor."  The  mischief,  therefore,  to  which  the  32nd  sec- 
tion of  the  Act  was  directed  is,  not  the  mere  permitting  or 
suffering  your  name  to  be  made  use  of  in  an  action  or  suit 
upon  the  account  or  for  the  profit  of  an  unqualified  person, 
but  doing  it  in  such  a  manner  as  "  thereby  to  enable  such 
unqualified  person  to  appear,  act,  or  practise  as  an  attorney 
or  solicitor  in  any  suit  at  law  or  in  equity."  The  mischief 
consists  in  an  unqualified  person  "appearing,  acting,  or 
practising  in  any  respect  as  an  attorney  or  solicitor  in  any 
suit  at  law  or  in  equity."  Here,  upon  the  averments  of  the 
bill,  the  Defendant  is  permitting  his  name  to  be  made  use 
of  in  actions  and  suits  for  the  profit  of  the  Plaintiff,  who  is 
an  unqualified  person ;  but  not  so  as  "  thereby  to  enable 
such  unqualified  person  to  appear,  act,  or  practise  as  an  at>- 
tomey  or  solicitor."  On  the  contrary,  any  such  supposition 
is  expressly  negatived  by  the  charge  to  which  I  have  ad- 
verted. And  if  the  averments  in  the  bill  are  correct  in  this 
respect,  it  follows,  upon  the  principle  of  Candler  v.  Candr 
ler{a\  that  the  arrangement  in  question,  whatever  may  be 
its  policy,  is  not  within  the  prohibition  contained  in  the  Act 
of  Parliament. 

It  was  argued,  tliat,  if  the  case  as  alleged  is  not  within 
the  prohibition  contained  in  the  Act,  the  Defendant,  upon 
the  allegations  in  the  bill,  would  at  all  events  be  liable  to 
pains  and  penalties  under  the  statutes  and  laws  in  force 
concerning  common  barratry  and  maintenance ; — common 
barratry  being  defined  to  be  the  offence  of  firequently 
inciting  and  stirring  up  suits  and  quarrels  between  the 
Queen's  subjects,  either  at  law  or  otherwise.  That  argu- 
ment might  have  been  applicable  if  the  allegation  had  been 
that  the  Defendant  had  entered  into  an  arrangement  like  the 

(a)  6  Madd.  141. 
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present  with  a  person  whose  profession  and  pursuits  were 
wholly  unconnected  with  legal  business.  If  a  person  of 
that  description  had  said  to  the  Defendant,  ^^  I  will  provide 
litigant  business,  and  send  it  to  you  to  conduct,  provided 
you  allow  me  half  the  profits ;"  acts  done  by  the  parties 
under  such  an  agreement  might  amount  to  an  offence  of 
that  nature.  But,  in  the  case  before  me,  the  party  who  un- 
dertakes to  introduce  business  to  the  Defendant  is  a  certifi- 
cated conveyancer;  and  in  the  practice  of  his  profession  as 
a  certificated  conveyancer  he  might  have  it  in  his  power  to 
perform  his  part  of  the  alleged  agreement  without  any  vio- 
lation of  the  law.  A  conveyancer,  as  such,  has  nothing  to 
do  with  litigant  business ;  yet  cases  may  come  before  him 
in  which  litigant  business  is  involved,  or  which  may  pro- 
perly and  necessarily  give  occasion  to  business  of  that  char- 
acter. And  the  Plaintiff,  by  introducing  such  matters  of 
business  to  the  Defendant,  handing  them  over  to  him,  and 
having  nothing  further  to  do  with  the  transaction  of  such 
business,  would  not  commit  the  offence  of  common  bar- 
ratrj'. 


The  only  part  of  the  Defendant's  argument  which  pressed 
upon  my  mind  was  that  as  to  the  tendency  of  the  admissions 
which  the  Defendant  might  have  occasion  to  make  in 
answering  the  interrogatories  in  question.  Since,  if  a 
single  step  in  the  case  were  to  fail — ^if,  for  instance,  it  could 
be  shewn  that  the  Plaintiff  has  ever  interfered  with  the 
conduct  of  the  business  introduced  by  him  to  the  Defendant 
after  he  so  introduced  it,  then  the  case  would  clearly  fall 
within  the  prohibitions  of  the  statute.  But  looking  to  the 
form  in  which  the  answer  is  at  present  framed,  that  argu- 
ment cannot  affect  the  decision  of  the  question  now  before 
me.  The  answer  as  at  present  framed  is  in  this  form :  ^^  I 
am  advised,  and  submit,  that,  if  the  facts  in  the  bill  stated 
with  reference  to  and   arising  out  of   the  alleged  agree- 
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mcnt are  according  to  the  tnith«  I  am,  ander  the        ^859. 

provisions  of  the  statate,''  6  &  7  Vict.  c.  73,  '^  liable  to  be  Scorr 
struck  off  the  roll,  and  for  ever  after  disabled  from  prac-  miluui. 
tising  as  an  attorney  or  solicitor ;  .  .  .  .  and,  therefore,  that 
I  am  not  bound  to  answer."  Now,  upon  that  I  hold,  that, 
if  the  alleged  facts  are  according  to  the  truth,  the  Defend- 
ant is  not  liable  under  the  provisions  of  the  statute ;  and, 
therefore,  upon  the  answer,  as  at  present  ftamed,  I  do  not 
think  that  he  is  relieved  firom  answering  the  interrogatories 
in  question. 

Upon  the  question  of  the  propriety  of  agreements  of  this 
nature,  and  the  policy  of  encouraging  persons  to  enter 
into  such  arrangements,  I  am  unwilling  to  express  any 
opinion  before  the  hearing  of  the  cause.  The  Defendant 
rests  his  objection  to  answer,  not  upon  any  want  of  equity 
of  that  nature  in  the  bill,  but  upon  the  argument,  that,  by 
answering,  he  might  expose  himself  to  penalties ;  and  the 
answer  being  so  framed,  all  I  can  now  do  is  to  allow  the 
exceptions. 

The  question  of  costs  must  stand  over  until  the  hearing. 
At  present  I  cannot  tell  whether  the  form  in  which  the 
answer  is  framed  has  been  merely  a  slip,  or  whether  it  is  of 
the  substance  of  the  case. 

Exceptions  allowed.     Costs  reserved. 


CASES  IN  CHANCERY. 


ApnlSOth, 

wm^dm.  STELFOX  v.  SUGDEN. 

iiruction— An-     ^ty 

mUs-Abau-  1  HOMAS  SUGDENy  by  his  will,  in  Januan-,  1854, 
citncy^ i^  ^^^^  giving  certain  specific  and  pecuniary  legacies,  gave 
wme  ofTrvMt   ^^^  devised  all  his  land  and  real  estate  to  the  Plaintil& 

rund — Dotcer. 

upon  trust  to  sell,  and  bequeathed  to  them  all  his  personal 
by  will  to  one  estate  (except  chattels  real  included  in  the  foreffoine  de- 

for  life,  out  of      ^     ^         /  A    J   i. 

the  interest,  di-  vise)  upon  tinist  to  convert  the  same  mto  money.  And  he 
Ilfn.^^'p^'*  declared,  that  the  Plaintiffs  should,  by  and  out  of  the 
ceedaofagiven  monevs  to  arise  from  the  sale  of  his  said  land  and  real  es- 

fund,  although 

without  reetrio-  tate,  and  from  the  calling  in,  sale,  and  conversion  into 

and  followed*^  money  of  such  part  of  his  said  personal  estate  asshotdd  not 

Sertl!r°'^*'i  coiisist  of  money,  and  the  money  of  which  he  should  be 

tant's  decease  of  possessed  at  the  time  of  his  death,  pay  his  frmeral  and  tes- 

"the  residue ••     ^  ,  ,  i    ,  ,  ,    ,      i 

of  the  fund :—  tameutary  charges  and  expenses,  and  debts,  and  the  lega- 
chai^^npon       ^^^  thereinbefore  bequeathed,  and  should  invest  the  residue 

the  corpus;        Qf  ^q  g^i^  monevs  in  the  names  or  name  of  the  Plain tifik 

chiefly  upon  the  .  •'  . 

ground  that  the  or  the  survivors  or  survivor  of  them,  or  the  executors  or 

gift  over  of  sui^  administrators  of  such   survivor   (thereinafter  called  the 

Swing  th™iife  ^^^^^^^  or  trustee),  as   in  his  will  mentioned.     And  he 

of  the  annul-  thereby  declared,  that  the  said  trustees  or  trustee  should, 

And  the  dr-  ^^^  ^^  ^^  iulerest,  dividends,  and  annual  proceeds  of  the 

cnmstanoe  that  gaid  trust  moneys,  stocks,  frmds,  shares,  or  securities,  pay 

given  to  tesu-  to   his   wife,   the   Defendant   Elizabeth   Sugderiy   for  and 

be  accepted'  by  during  the  term  of  her  natural  life,  the  clear  annual  sum 

dower  ^hSdnot  ^^  ^1^0,  without  any  deduction  or  abatement  therefrom 

to  affect  the  whatsoever,  for  her  own  sole  and  separate  use,  by  four 

question.  i 

equal  quarterly  payments ;  the  first  of  such  quarterly  pay- 
ments to  be  made  at  the  expiration  of  three  calendar 
months  next  after  his  decease.  And  the  testator  thereby 
declared,  that  his  said  trustees  or  trustee  should,  during  the 
term  of  the  natural  life  of  his  said  wife,  divide  and  pay  the 
residue  of  the  said  interest,  dividends,  and  annual  proceeds 
of  the  said  trust  moneys,  stocks,  funds,  shares,  or  securities, 
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annull jy  or  oAener,  if  his  ssid  tzustees  or  trustee  should 
think  proper,  eq[iuIlT9  shu^e  and  share  alike,  to  sach  of  his 
hrothers^  the  Defendant  Joseph  Suodtn  and  Ji^hn  Su^Uh 
(since  deceased),  and  to  such  of  his  sisters  Ruth  H'r.V  ».V;p- 
ftortJty  widow  (since  deceased),  and  the  Defendants  /T/.Vw 
Tyas  and  SaraA  Jfofhyj  who  should  be  living  at  the  time 
of  his  the  sadd  testator  s  decease,  during  their  rv^spective 
liTes,  with  benefit  of  survivorship  between  them  on  the 
death  of  any  one  or  more  of  them  during  the  lifi^  of  his 
said  wife.  And  finom  and  after  the  decease  of  his  said  wife 
the  testator  declared,  that  his  said  trustees  or  trustee  should 
stand  possessed  of  the  residue  of  the  siud  trust  monej-s, 
stocks,  funds,  shares,  or  securities,  and  divide  the  same  into 
six  equal  parts  or  shares,  and  pay  one  of  such  parts  or 
shares  to  each  of  his  said  brothers,  the  Defendant  Jo9q>h 
Sugden  and  the  said  John  Sugdeuj  and  to  each  of  his 
sisters,  the  said  Ruth  WriggUsworth  and  the  Defendants 
Ellen  Tyas  and  Sarah  Mosley^  and  the  remaining  sixth 
part  or  share  thereof  to  his  nieces  Hannah  and  Jului  MosSy 
equally  to  be  divided  between  them.  And  the  testator 
thereby  declared,  that  it  should  be  lawful  for  the  said  trus- 
tees or  trustee,  in  their  or  his  absolute  discretion,  to  post- 
pone the  exercise  of  the  trust  thereinbefore  declared  for 
the  sale  of  his  said  land,  real  and  leasehold  estates,  as  to 
the  whole  or  any  part  or  parts  thereof,  so  long  as  they  or  he 
should  think  fit ;  and  that,  until  all  his  said  land,  real, 
leasehold,  and  personal  estates,  should  be  sold  and  con- 
verted into  money,  the  said  trustees  or  trustee  should  apply 
the  income  of  such  part  thereof  as  should  for  the  time  being 
remain  unsold  or  unconverted,  after  payment  thereout  of 
certain  specified  outgoings,  to  the  person  or  persons,  for  the 
purposes,  and  in  the  manner,  to  whom,  and  for  and  in 
which  the  annual  income  of  the  stocks,  ftmds,  shares,  or 
securities  aforesaid  would  be  payable  and  applicable,  if  such 
land,  real,  leasehold,  and  personal  estates  had  then  been 
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1859.  '  sold,  and  the  net  snrplus  moneys  arising  from  such  sale  had 
Stblfox  been  invested  as  aforesaid.  And  the  testator  appointed  the 
SuoDBH.      Plaintiffii  executors  of  his  said  will. 

The  will  contained  a  direction  that  the  annuity  of  £100 
thereby  bequeathed  to  the  testator's  widow  should  be  ac- 
cepted by  her  in  lieu  of  dower. 

The  testator  died  on  the  16th  of  March,  1854. 

After  the  testator's  decease  the  Plaintiffs  sold  all  his  real 
estate,  and  got  in  and  converted  into  money  all  his  personal 
estate  not  specifically  bequeathed,  except  certain  leasehold 
houses.  The  moneys  received  by  the  Plaintiffs  on  account 
of  the  testator^s  estate  were  exhausted  in  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  such  of  the 
pecuniary  legacies  as  had  become  payable. 

The  net  income  arising  from  the  testator's  residuary 
estate,  during  the  year  ending  the  16th  of  March,  1855, 
(being  the  first  year  after  the  testator's  death),  amounted 
to  £150,  out  of  which  the  Plaintiffs  paid  to  the  Defendant 
Elizabeth  Sugden  her  annuity  of  £100.  Part  of  the  residue 
they  paid  to  the  Defendant  Joseph  Sugden  and  John  Sug- 
den, with  the  consent  of  Ellen  7)/asy  Sarah  Mosleyj  and 
Buth  Wrigglestfforth ;  and  the  rest  (£29)  they  retained  in 
their  own  hands. 

The  net  income  during  the  year  ending  the  16th  of 
March,  1856,  being  insufficient  to  pay  the  whole  of  the 
annuity  bequeathed  to  her  by  the  will,  the  Defendant 
Elizabeth  Sugden  claimed  to  have  the  deficiency  made  up 
out  of  the  surplus  income  of  the  former  year ;  and  insisted, 
that,  if  necessary,  the  moneys  paid  to  Joseph  Sugden  and 
Jbhn  Sugden  should  be  refunded. 
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The  bill  prayed  administration  of  the  testator^s  estate ; 
and  that  the  Defendant  Joseph  might  be  ordered  to  refund, 
in  case  the  Court  should  be  of  opinion  that  he  was  liable  to 
do  so,  in  order  to  make  up  any  part  of  the  annuity  of  the 
Defendant  EUzabeth  which  the  income  of  the  residuary 
estate  might  be  insufficient  to  pay. 


1859 


Mr.  Jolliffey  for  the  Plaintifis,  cited  Haynes  v.  Haynea  (a), 
to  show  that  the  Plaintiffs  could  not  be  called  upon  to 
make  good  to  the  testatoi's  widow  what  they  had  paid  to 
the  other  Defendants  in  respect  of  the  surplus  of  the  first 
yearns  income. 

Mr.  Lonsdale^  for  the  Defendants  other  than  the  widow 
(being  all  the  parties  entitled  to  the  testator^s  residuary 
estate  subject  to  the  annuity  to  his  widow),  contended — that 
the  annuity  was  payable  out  of  income  only,  and  was  not 
in  anyway  a  charge  upon  the  corpus :  Baker  v.  Baker (b). 

The  direction  in  the  will  is  express,  to  pay  the  annuity 
**  out  of  the  interest,  dividends,  and  annual  proceeds  of  the 
said  trust  moneys,  stocks,  funds,  and  securities" — ^meaning 
the  income  of  the  residue  when  invested.  There  is  an  ex- 
press direction,  during  the  lifetime  of  the  widow,  to  pay  the 
residue  of  such  interest,  dividends,  and  annual  proceeds 
annually,  or  oftener  if  they  should  think  proper,  to  others 
of  the  Defendants ;  and  although,  in  the  gift  over  after  the 
decease  of  the  wife,  the  dilution  is,  that  the  trustees  i^all 
stand  possessed  "  of  the  residue  of  the  said  trust  moneys  " 
upon  trust  for  the  other  Defendants,  yet  upon  the  whole  of 
the  will  the  words  "  the  residue  of  the  said  trust  moneys  " 
must  mean  "the  said  residuary  trust  moneys,"  in  other 
words  "  my  residuary  estate." 


ATyvuntif^, 


(a)  8  D.  M.  G.  690. 


Qi)  6  H.  L.  C.  616. 
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The  sum,  therefore,  which  has  been  paid  by  the  Plaintiffs 
Stelfox  to  Joseph  and  John  Sugden  out  of  the  surplus  of  the  first 
SuoDEN.       year's  income  has  been  properly  so  paid. 


Argwneni. 


All  the  authorities  which  are  inconsistent  with  this  con- 
struction have  been  overruled  by  the  House  of  Lords  in 
Baker  v.  Baker, 

Mr.  LittUy  for  the  Defendant  Elizabeth  Sugden  (the  tes- 
tator's widow),  contended,  that,  according  to  the  true  con- 
struction of  the  will,  the  annuity  was  a  charge  upon  the 
corpus,  and  not  merely  upon  the  income  of  the  testator^s 
residuary  estat<3.  The  widow,  therefore,  was  entitled  to  the 
balance  in  the  hands  of  the  trustees,  and  to  have  all  past 
and  future  arrears  and  deficiencies  of  payment  in  respect  of 
ner  annuity  made  good  out  of  the  corpus  of  the  estate. 

First,  there  is  in  the  will  an  unlimited  dedication  of  the 
income  of  the  trust  fiind  for  the  purpose  of  satisfying  the 
annuity — a  dedication  unlimited,  that  is,  as  to  time.  The 
trust  is  not  "  out  of  the  interest,  dividends,  and  annual  pro- 
ceeds, during  the  lifetime  of  the  wife,"  to  pay  the  annuity, 
but  "  out  of  the  interest,  dividends,  and  annual  proceeds  '■ 
generally,  without  limitation  as  to  the  time  during  which 
such  interest,  &c.,  is  to  be  received. 

Secondly,  the  gift  over  after  the  decease  of  the  widow  is 
simply  a  gift  of  "  the  residue "  which  may  remain  of  the 
corpus  after  satisfying  aU  payments  and  arrears  of  pay- 
ments in  respect  of  her  annuity.  It  is  a  gift,  not  of  "  the 
said  trust  moneys,  stocks,  funds,  shares,  or  securities,"  but 
^^  of  the  residue  of  the  said  trust  moneys,  stocks,  funds, 
shares,  or  securities;"  the  previous  direction  having  been 
to  pay  the  annuity  of  £100  "  without  any  deduction  or 
abatement  whatever."     A  gift  over  in  this  form  passes 
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simply  what  remains  of  the  corpus  after  completely  satis- 
fying the  prior  trust. 

Thirdly,  the  will  contains  a  direction,  that  the  wife,  ac- 
cepting this  annuity,  shall  release  her  right  to  dower.  The 
annuity,  therefore,  is  the  price — ^the  purchase-money — 
oflbred  by  the  testator  as  the  consideration  for  that  release. 
It  is  in  effect  an  undertaking  on  the  part  of  the  testator, 
that,  his  wife  consenting  to  release  her  right  to  dower  out 
of  his  lands,  his  estate  shall  make  good  to  her  yearly,  so 
long  as  she  lives,  this  annual  sum  of  £100.  The  wife  has 
elected  to  release  her  dower :  she  has  done  so  upon  the  un- 
derstanding that  she  is  not  to  receive  less  than  the  full  an- 
nuity promised  her,  *^  without  any  deduction  or  abatement 
whatsoever;"  and  to  make  her  take  less  would  be  unjust. 
The  authorities  show,  even  in  the  case  of  ordinary  lega- 
cies, that,  if  given  in  lieu  of  dower,  a  legacy  to  a  wife  shall 
not  abate  proportionally  with  others  in  the  event  of  a  defi- 
ciency of  assets :  Burridge  v.  Bradyl{a\  Blower  v.  Mor- 
ret(h\  and  DctvenhiU  v.  Fletcher {c). 


1859, 

Stelfox 
r. 

SUOUEX. 

Argument, 


[He  cited   also  Davies  v.   Wattier{d)y   and   Foster  v. 
Smith{e).'] 

A  reply  was  not  heard. 


Vice-Chanoellor  Sir  W.  Page  Wood  : — 

Some  difficulty  is  occasioned  by  the  use,  in  th^  gift  over 
after  the  decease  of  the  testator's  wife,  of  the  word  ^^  resi- 


Jtulyment. 


(a)  1  P.  Wms.  127. 
(ft)  2  Ves.  sen.  420. 
(c)  Amb.  244. 
VOL.  I. 


((/)  1  Sim.  &  St.  468. 
(e)  2  Y.   &  Coll.  C.  C.  193 ; 
5.  C.  1  Phil.  629. 
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1859.  dtte,"  which  constitutes  a  degree  of  difference  between  this 

Stelfox  case  and  that  of  Baker  v.  Baker  {a)  ;  but,  looking  to  the 

SnoDEH.  whole  scope  of  the  will,  I  find  it  impossible  to  have  any 

,'"; —  ,  reasonable  doubt  as  to  the  intention  of  the  testator. 

JwlgmetU, 

It  was  argued,  on  behalf  of  the  widow,  that  there  is  in 
the  will  an  unlimited  dedication  of  the  income  of  the  trust 
moneys  for  the  purpose  of  satisfying  the  annuity  be- 
queathed to  her  during  her  life.  The  direction  is,  that  the 
trustees  ^'  shall,  out  of  the  interest,  dividends,  and  annual 
proceeds  of  the  said  trust  moneys,  stocks,  funds,  shares,  or 
securities,"  when  once  the  residue  has  been  invested,  pay 
to  the  testator's  widow,  "  for  and  during  the  term  of  her 
natural  life,  the  clear  annual  sum  of  £100,  without  any 
deduction  or  abatement  therefrom  whatsover."  That  direc- 
tion, it  was  said,  contains  no  limitation  with  regard  to  the 
period  during  which  such  interest  is  to  be  received;  and  it 
is  followed,  in  the  gift  over  after  the  decease  of  the  wife,  by 
a  declaration  that  the  trustees  ^^  shall  stand  possessed  of  the 
residue  of  the  said  trust  moneys,  stocks,  funds,  shares,  or 
securities,  and  divide  the  same  into  six  equal  parts,"  and 
pay  the  same  to  the  parties  there  named. 

Now,  if  the  will  contained  those  directions  alone,  and 
omitted  the  intervening  direction  with  reference  to  the  resi- 
due of  the  interest  and  proceeds  during  the  life  of  the  tes- 
tatoi's  wife  (which  seems  to  me  to  be,  alone,  conclusive  of 
the  question  before  me) — if  it  were  the  simple  case  of  a 
gift,  at  the  commencement  of  the  bequest,  of  all  dividends 
and  income,  without  limit  as  to  time,  for  the  purpose  of 
meeting  a  certain  annuity,  and  afler  the  death  of  the  annui- 
tant a  bequest  of  the  residue  of  the  principal  sum  to  other 
parties, — the  construction  forwhich  the  widow  contends  being 
thus  confirmed  at  both  ends  of  the  bequest, — the  authori- 

(a)  6  H.  L.  C.  616. 
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ties  cited  would  be  strongly  in  favour  of  the  contention,  that 
the  annuity  is  a  charge  on  the  corpus,  and  not  merely  upon 
the  income  of  the  trust  fund,  and  that  the  trustees  are  bound 
to  go  on  applying  the  income  of  the  trust  fund  in  payment  of 
the  annuity,  until  that  annuity  shall  be  entirely  satisfied. 


But  after  the  direction  for  payment  of  the  annuity  to 
the  widow  during  her  life,  and  before  the  gift  over  after  her 
decease,  I  find  this  direction  intervening : — ^The  testator  by 
his  will  declares  that  his  trustees  ^^  shall,  during  the  term 
of  the  natural  life  of  his  said  wife,  divide  and  pay  the  resi- 
due of  the  said  interest,  dividends,  and  annual  proceeds  of 
the  said  trust  moneys,  stocks,  ftmds,  shares,  or  securities, 
annually,  or  ofl^ner  if  they  shall  think  proper,  equally, 
share  and  share  alike,  to  such  of  his  brothers,"  and  other 
persons  whom  he  names,  ^^  who  shall  be  living  at  the  time 
of  his  decease^"  with  benefit  of  survivorship  between  them 
upon  the  death  of  each  in  the  lifetime  of  his  wife.  Then 
comes  the  gift  over  after  the  decease  of  his  wife ;  and  that 
is  followed  by  a  declaration,  that  it  shall  be  lawful  for  the 
trustees,  at  their  discretion,  to  postpone  indefinitely  the  sale 
of  the  testator's  real  and  leasehold  estates;  and  that, 
^^  until  all  his  said  land,  real,  leasehold,  and  personal  estate 
shall  be  sold  and  converted  into  money,  the  trustees  shall 
apply  the  income  of  such  part  thereof  as  shall  for  the  time 
being  remain  unsold  or  unconverted,  after  payment  there- 
out" of  certain  specified  outgoings  ^^to  the  person  or  per- 
sons, for  the  purposes,  and  in  the  manner,  to  whom,  and 
for  and  in  which  the  annual  income  of  the  stocks,  ftinds, 
shares,  or  securities  aforesaid  would  be  payable  and  applic- 
able, if  such  land,  &c.,  had  then  been  sold,  and  the  net 
surplus  moneys  arising  from  such  sale  had  been  invested  as 
in  the  will  directed." 


Now,  suppose  the  property  had  not  been  converted  up 

r2 


J^idg;mt»L 
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1859.  to  the  present  time^  would  it  be  possible  to  contend,  that 
Stblfox  there  was  any  charge  of  the  annuity  upon  the  corpus? 
SuGDEK  ^^^  directions  in  the  will  adapted  to  that  state  of  circum- 
stances would  be,  out  of  the  rents  and  profits  of  the  unsold 
property  to  pay  to  the  testator's  widow  during  her  life  the 
annuity  of  £100  a-year,  and  annually  during  her  life  to 
pay  the  surplus  of  such  rents  and  profits  to  the  other  devi- 
sees ;  and,  in  order  to  support  the  construction  for  which 
the  widow  contends,  it  would  be  necessary  to  impute  to  the 
testator  this  absurd  intention — ^that  the  trustees,  after  com- 
plying with  those  directions  during  the  Efetime  of  the 
widow,  so  &r  as  the  amount  of  the  rents  may  enable  them 
to  do,  are,  after  her  death,  to  go  on  year  by  year  retain- 
ing in  their  hands,  out  of  the  subsequent  rents  and  profits, 
so  much  as  shall  be  sufficient  to  make  good  to  the  widow's 
estate  all  arrears  which  may  have  accrued  due  in  respect 
of  her  annuity;  for  they  cannot  otherwise  recoup  to  them- 
selves whatever  they  may  have  paid  to  the  other  devisees 
during  the  earlier  years  of  the  trust  in  respect  of  surplus 
rents  and  profits,  which  the  testator  has  himself  directed 
them  to  pay  to  other  devisees  fix)m  year  to  year  during 
the  lifetime  of  his  wife. 

The  whole  of  this  will,  as  it  appears  to  me,  proceeds 
upon  the  clear  assumption,  that  the  trust  property,  when 
converted  and  invested,  will  produce  an  income  sufiicieut, 
not  only  to  satisfy  the  annuity  bequeathed  to  the  widow, 
but  also  to  leave  a  surplus  for  the  other  devisees  during 
her  life ;  and  although  there  follows  a  direction,  that,  after 
her  decease,  the  trustees  are  to  divide  ^'  the  residue  of  the 
said  trust  moneys  "  among  the  persons  named  in  the  gift 
over,  yet  I  cannot  so  construe  those  words  as  of  necessity 
to  impute  to  the  testator  the  intention  I  have  described. 
Such  a  construction  would  be  contrary  to  every  indication 
upon  the  face  of  the  will ;  and  its  absurdity  is  manifest, 
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since  the  trustees  might  have  to  condnue  for  an  indefinite 
time  receiTing  and  keeping  back  the  rents  and  profits,  or 
the  dividends  and  income  of  the  converted  property,  until 
they  should  have  made  good  to  the  widow  or  her  represen- 
tatives the  arrears  of  her  annuity,  without  recouping  to 
those  entitled  after  her  decease  all  those  sums  which, 
during  her  life,  the  trustees  might  have  paid  annually  to  the 
several  other  persons  entitled  during  her  life  out  of  the 
surplus  income. 


1869. 


JudgmauL 


That  any  claim  can  be  sustained  under  this  will  against 
the  persons  who  have  so  received  the  surplus  income,  is  out 
of  the  question.  Such  a  claim,  indeed,  has  hardly  been 
suggested  on  behalf  of  the  widow.  The  payments  made 
to  those  persons  were  perfectly  good,  and  were  payments 
which  the  trustees  were  bound  to  make  to  them,  and  could 
never  call  upon  them  to  recoup. 

The  construction  to  be  put  upon  the  will  is  plainly  that 
which  the  words  in  their  first  sense  bear.  The  meaning 
established  by  the  authorities  cited  on  behalf  of  the  widow 
is,  in  all  crises,  somewhat  artificial ;  but  it  would  be  too  arti- 
ficial for  me  to  adopt,  where,  as  here,  I  find  the  testator 
contemplating  the  existence  of  surplus  rents,  and  directing 
them  to  be  paid  over  to  other  persons  during  the  life  of  the 
annuitant.  It  would  be  too  artificial  a  construction  to  sup- 
pose the  testator  to  have  meant  to  say,  ^^  True  it  is,  you,  the 
trustees,  may  for  years  go  on  paying  this  surplus  to  the 
other  devisees,  instead  of  accumulating  them  for  the  benefit 
of  the  annuitant,  but  at  her  death,  when  she  no  longer  re- 
quires the  provision  personally,  her  executors  are  to  recover 
all  that  which  in  the  meantime  you  have  handed  over  to 
the  other  devisees." 


I  am  bound  to  admit,  in  favour  of  the  widow,  that  lean- 
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Jftdgmeni, 


not  construe,  as  I  was  asked  to  do,  the  words  ^'  the  residae 
of  the  said  trust  moneys,"  as  equivalent  merely  to  ^^  the 
said  residuary  trust  moneys/'  for  this  reason — it  is  true  the 
testator  directs  an  investment  of  ^'  the  residue  of  the  said 
moneys ;"  but  the  direction,  after  the  death  of  the  wife,  is  to 
stand  possessed,  not  "  of  the  residue  of  the  trust  moneys," 
but  ^^  of  the  residue  of  the  said  trust  moneys,  stocks,  Amds, 
&c."  To  say,  however,  that,  because  the  word  "residue" 
occurs  in  the  gift  over,  I  am  to  hold  that  the  only  thing  to 
pass  under  the  gift  over  is  the  residue  aft^r  making  good 
all  arrears  and  deficiencies  in  respect  of  the  annuity  of 
£100  a-year  bequeathed  to  the  wife,  is  out  of  the  question, 
in  the  face  of  the  intermediate  declaration,  in  which  I  find 
an  express  gift  by  the  testator  of  the  surplus  rents  during 
the  life  of  the  wife,  and  in  the  face  of  the  subsequent  de- 
claration in  reference  to  the  application  of  the  rents  and 
profits  so  long  as  the  property  remains  unsold. 


Observe,  there  is  no  direction  in  the  will  to  sell  the  corpus 
of  the  property  for  the  purpose  of  making  good  any  arrears 
of  the  annuity.  That  has  not  been  suggested  in  the  argu- 
ment. The  whole  argument  for  the  widow  has  proceeded, 
as  to  this  branch  of  the  case,  upon  the  unlimited  dedication 
of  the  income  of  the  corpus.  But  if  the  Court  were  to 
hold,  that,  wherever  there  is  a  direction  to  pay  an  annuity 
out  of  the  income  of  a  trust  ftmd,  without  limiting  the  time 
during  which  such  income  is  to  accrue,  the  annuitant  shall 
have  a  right  to  come  here  to  have  the  iund  sold,  there  being 
no  direction  to  sell,  and  only  a  direction  to  pay  out  of  in- 
come, it  would  frequently,  as  here,  be  contrary  to  the  di- 
rection of  the  testator.  The  use  of  the  word  "  residue  " 
in  the  gift  over  is  neither  very  proper  nor  very  intelligible ; 
but,  in  the  face  of  the  objections  to  which  I  have  adverted, 
I  cannot  fasten  upon  that  word  as  implying  a  direction  to 
sell  the  trust  fund. 


SiMumu 
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As  regards  the  thixd  ai|;iiiiieat  oiged  on  the  peit  of  the  1859, 
widow,  Tix.  that  she  has  purchased  this  annoi^  in  full  by  ^^~ 
releasing  her  dower,  it  does  not  seem  to  me  to  arise.  It  is 
true  the  autlK»ities  haye  established,  that,  where  a  legacy 
is  given  to  a  widow  in  bar  of  her  dower,  she  is  enti- 
tled to  say,  ^I  stand  upon  the  ri^t  of  election  which 
the  testator  has  given  me.  I  waive  aU  claim  to  dower, 
and 'take  the  benefit  given  me  under  the  will  in  pri- 
ority to  other  legatees."  But  she  can  only  take  what 
is  given  her  under  the  will.  She  can  take  no  more. 
The  same  question,  therefore,  recurs — ^What  is  it  that  is  so 
givenf  If  I  give  £1000  out  of  a  specific  fimd  to  a  legatee^ 
and  the  fimd  out  of  which  the  legacy  is  given  is  insuffi- 
cient to  meet  it,  the  legatee  can  take  no  more  than  the 
fiind  will  supply;  and  the  circumstance  of  the  legatee 
being  a  widow,  and  the  legacy  being  given  in  bar  of  dower, 
cannot  alter  the  case.  The  widow  can  elect  to  take  no 
more  than  that  which  is  the  subject  of  the  gift.  Here  the 
widow  elects  to  take  the  whole  benefit  of  the  income  and 
dividends  out  of  which  the  annuity  is  given,  and  which  are 
insufficient  to  satisfy  the  annuity.  To  that  she  is  entitled 
under  the  will.  But  she  cannot  be  entitled  to  more,  if  the 
income  and  dividends  will  not  produce  more.  That  being 
so,  I  do  not  think  her  right  to  dower  affects  the  question. 
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Ib59. 

March  dthy 
^lOth, 

crou  Trua^  ATKINSON  V.  JONES. 

Power  of  Ap- 

^7T^^     Richard  BA  TTYE,  by  his  wiU,  in  I829,  after  maWng 

itruction,       certain    pecuniary   and    specific   bequests,    and   devising 

Keaidnaiy  de-  certain   parts   of   his  real  estate,  as  therein   mentioned| 

q^rupon        devised  all  other  his  real  estate,  and  bequeathed  all  his 

truat,  as  to  one  leasehold  land  and  other  personal  estate  to  trustees,  upon 

moiety,  for  tea-  ^  '     * 

utor'sdaugbter  trust  to  Sell  and  couvert  the  same  into  money,  and  to  stand 
after  her  death  possessed  of  the  proceeds,  upon  trust,  after  payment  of  his 
drenl^nd  tf  no  ^^^^  ^^^  legacies,  to  Set  apart  the  sum  of  £14,000,  and  to 
child,  then,  as     p^y  the  interest  thereof  to  his  wife  Charhtie  Battye^  since 

to  one-half,  as     *    "^  ^  ^  •^  ' 

3/.  shooid  by  deceased,  during  her  life.  And  he  declared,  that,  after  the 
point,  and  in  decease  of  his  wife,  his  trustees  should  stand  possessed  of 
2^o?8^chUdwn  *^®  ^^  sum  of  £14,000,  upon  trust,  as  to  £8000,  part 
and  grandchu-    thereof,  that  the  same  should  sink  into  and  become  part 

dren,  and  as  to  ,  ,  ,  . 

the  other  half,  of  the  residue  of  his  personal  estate  thereinafter  disposed  of, 

trustees  werT*  ^^^  ^  ^  t^®  remaining  £6000,  upon  trust  for  his  children 

ciared"oMhe^^  and  grandchildren,  as  his  wife  should  appoint ;  and,  after 

moiety  next  bequeathing  two  sums  of  £2000  and  £1000,  ftirther  parts 

thereinafter  dis-       /»,..,.,  ,         .  .  , 

posed  of  in  trust  of  his  Said  residuary  estate,  as  therein  mentioned,  as  to 
daughter"!'*  or  ^^  ^^^  ^est  of  the  Said  residuary  estate,  he  declared  that 
suchof  themas  h IS  trustees  should  invest  the  same  as  therein  mentioned, 

should  be  sub-  ' 

sisting  and  ca-  and  Stand  possossed  thereof,  upon  trust,  during  the  life  of 
effect; "  foi-  his  daugher  Mary^  the  wife  of  James  Fentofiy  since  deceased, 
tr^to  (muuris  *^  P^y  ^^^  *^Pply  ^^^  dividends,  interest,  and  annual  pro- 
mutandis)  as  to  eeeds  of  one  moiety  or  equal  half  part  or  share  of  such 

the  other  moiety  ^  .         .  . 

in  favour  of  K,  residue  as  his  said  daughter  Mary  should  direct  or  appoint, 

dren;  with  a  ^h  '^^  default  of  such  direction  or  appointment,  for  her  sole 

tationo^er as  to  *"^   separate  use ;   and,  from  and  immediately  after  the 

half  thereof  decease  of  the  said  Mary,  should  stand  possessed  of  the  said 

upon  the  trusts  *^  ^ 

thereinbefore 

declared  of  lf.*«  moiety,  or  such  of  them  as  should  be  subsisting  and  capable  of  taking  effect 

The  will  did  not  contain  any  other  disposition  of  the  testator's  residuary  estate. 

The  daughters  dying  without  issue,  havinj;  each  executed  an  appointment  of  all  her  interest 
under  the  will  in  favour  of  her  husband:— y/c/r/,  that  the  apiM>iiaiuents  eacti  effectually  disposed 
of  one  moiety  of  the  testator's  residuary  estate. 
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moiety,  in  tmst  for  such  of  the  children  or  child  of  his  said 
daughter  Mary  as  she  should  direct  or  appoint ;  and,  in 
default  of  sucii  direction  and  appointment,  in  trust  for  all 
and  every  the  children  or  only  child  of  the  said  Maryy  who 
being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  should  attain  that 
age  or  be  married,  in  equal  shares,  as  tenants  in  common, 
and  if  there  should  be  but  one  such  child,  the  whole  to  be 
in  trust  for  that  one  child.  And  the  will  contained  trusts 
for  the  maintenance  and  education  of  the  child  or  children 
of  the  said  Mary^  and  for  the  accumulation  of  the  surplus 
income  of  their  respective  fortunes  :  Provided  always,  and 
the  testator  declared  his  will  to  be,  that,  if  there  should  be 
no  child  of  the  said  il/ary,  who  being  a  son  should  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  should 
attain  that  age  or  marry,  the  trustees  should,  horn  and 
after  the  decease  of  the  said  Mary^  and  such  default  or 
failure  of  children  of  her  the  said  Mary  as  aforesaid,  stand 
and  be  possessed  of  and  interested  in  the  said  moiety  or 
equal  half*part  or  share  of  his  said  residuary  estate  therein- 
before given  in  trust  for  the  said  Mary^  and  the  dividends, 
interest,  and  annual  proceeds  thereof,  or  the  part  or  parts 
thereof  unapplied  under  the  trust  or  direction  thereinbefore 
contained  for  the  maintenance  and  education  of  the  child 
or  children  of  the  said  Mary^  and  the  accumulations,  if  any, 
thereof  respectively,  upon  the  trusts  following,  that  is  to 
say,  as  to  one  half-part  of  such  moiety,  upon  trust  to  pay, 
assign,  and  transfer  the  same  unto  such  person  or  persons 
us  she  should  by  deed  or  will  appoint,  and  in  default  of 
such  appointment,  upon  trust  to  pay  and  divide  the  same 
unto  and  amongst  his  children  or  child  or  grandchildren 
and  grandchild,  equally  amongst  them,  share  and  share 
alike,  and  if  but  one,  then  to  such  only  child  or  grand- 
child ;  and  as  to  the  other  half  part  of  such  moiety  of  his 
said  residufuy  estate  so  thereinbefore  given,  in  trust  for  the 
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said  Maty  as  aforesaid,  upon  the  same  trusts  as  were 
thereinafter  declared  of  the  moiety  or  equal  half-part  or 
share  of  his  said  residuary  estate  next  thereinafter  disposed 
of,  in  trust  for  his  daughter  Ellen^  the  wife  of  the  Plaintiff, 
or  such  of  them  as  should  be  subsisting  and  capable  of 
taking  eiSect ;  and  as  to  the  remaining  moiety  or  equal 
half-part  or  share  of  his  said  residuary  estate,  upon  trust 
that  the  said  trustees  should,  during  the  life  of  his  said 
daughter  Elleuy  pay  and  apply  the  dividends,  interest,  and 
annual  proceeds  of  the  same  last-mentioned  moiety  as  his 
said  daughter  Ellen  should  direct  or  appoint,  or  in  default 
of  such  direction  or  appointment,  for  her  sole  and  separate 
use ;  and,  from  and  immediately  afler  the  decease  of  his 
said  daughter  Elleuy  should  stand  possessed  of  the  said 
moiety  or  equal  half-part  or  share,  in  trust  for  such  of  the 
children  or  child  of  his  said  daughter  Ellen  as  she  should 
direct  and  appoint,  and  in  default  of  such  direction  and 
appointment,  in  trust  for  all  and  every  the  children  and 
child  of  the  said  Ellen  (if  any)  who  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or  be  married, 
in  equal  shares  as  tenants  in  common,  and  if  there  should 
be  but  one  such  child,  the  whole  to  be  in  trust  for  that 
one  child.  And  the  will  contained  trusts  for  the  main- 
tenance and  education  of  the  child  or  children  of  the  said 
Elleuy  and  for  the  accumulation  of  the  income  of  their 
respective  fortunes ;  and  the  testator  declared  his  will  to 
be,  that,  if  there  should  be  no  child  of  the  said  EUen^  who 
being  a  son  should  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  should  attain  that  age  or  marry,  then 
and  in  such  case  the  said  trustees  should,  aft;er  the  decease 
of  the  said  Ellenj  and  such  default  or  failure  of  children  of 
her  the  said  Ellen  as  aforesaid,  stand  and  be  possessed  of 
and  interested  in  the  lastly  thereinbefore-mentioned  moiety 
or  equal  half  part  or  share  of  his  said  residuary  estate  so 
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f^ven  in  trust  fer  the  said  Ellm  as  aforesud,  and  the  1^59. 
dividends,  interest,  and  annual  proceeds  thereof^  or  the  ATsmaon 
part  or  parts  thereof  unapplied  mider  the  trust  or  declara-  jomi& 
tion  therdnbefoie  contained  for  the  maintenance  and 
education  of  the  child  or  children  of  the  said  Elleny  and 
the  accnmulatjona,  if  any,  thereof  respectively,  upon  the 
trusts  foUowing,  that  is  to  say,  us  to  one  half-part  of  such 
moiety,  upon  trust  to  pay,  assign,  and  transfer  the  same 
unto  such  persons  or  jierson  as  she  the  said  Ellen  should 
hy  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment, upon  trust  to  pay  and  divide  the  same  unto  and 
amongst  his  children  or  child,  grandcliildren  or  grand- 
child, equally  amongst  them,  share  and  share  alike,  and  if 
but  one,  then  to  such  only  child  or  grandchild ;  and  as  to  the 
other  half-part  of  such  moiety  of  his  said  residuary  estate 
so  thereinbefore  given  in  trust  for  the  said  Ellen  as  afore- 
said, upon  the  same  trusts  as  were  declared  of  the  moiety 
or  equal  half-part  or  share  of  his  said  residuary  estate 
thereinbefore  given  in  trust  for  his  said  daughter  Martfj 
or  such  of  them  as  should  be  subsisting  or  capable  of 
taking  effect. 

The  will  did  not  contain  any  other  disposition  of  the 
testator^s  residuary  eslate. 

The  testator  died  in  the  same  year.  His  daughter  Mary 
died  in  January,  1848 ;  liis  daughter  Ellen  in  May,  1857. 
Neither  daughter  ever  had  any  child.  Each  appointed  all 
her  interest  under  her  father^s  will  in  favour  of  her  husband. 

The  bill  prayed  that  it  might  be  declared  who  were  the 
persons,  who,  under  the  residuary  bequest  contained  in  the 
will  and  the  several  appointments  executed  by  the  testa- 
tor's daughters,  were  entitled  to  tlie  residuary  estate  of  the 
testator. 
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Argument. 


Mr.  Rolt^  Q.C.,  and  Mr.  Dart^  for  the  Plaintiff,  and  Mr. 
Jamesy  Q.C.,  and  Mr.  Bagahawe^  jun^  for  the  Defendants 
Jones  and  others,  representatives  of  Fenton^  deceased,  con- 
tended— that,  according  to  the  true  construction  of  the 
will,  the  whole  of  the  testator^s  residuary  estate  passed  by 
the  appointments  executed  by  his  daughters. 

Each  of  the  testator's  daughters  having  died  without 
issue,  and  each  having  executed  an  appointment  of  all  her 
interest  under  the  will,  her  appointment  operated  so  as  ef- 
fectually to  dispose  of  one  moiety  of  the  testator's  residuary 
estate.  Each  appointee  takes  in  effect  i  +  i  +  i  +  &c., 
of  a  moiety,  and  the  sum  of  that  series  continued  in  infi- 
nitum equals  unity.  A  precedent  founded  on  this  prin- 
ciple is  given  in  MartirCa  "  Practice  of  Conveyancing,'* 
edited  by  Mr.  David8on{a\  and  has  been  extensively  used 
in  practice. 

It  liiay  be  said,  that  this  was  a  circuitous  mode  of  giving 
each  daughter  an  absolute  power  of  appointment  over  her 
moiety  in  the  event  of  neither  daughter  having  any  child ; 
but  that  argument  would  apply  to  many  other  limitations 
by  will,  the  construction  of  which  no  one  now  would  think 
of  doubting. 

Mr.  Daniel^  Q.C.,  Mr.  Hardy^  and  Mr.  Humphry^  for 
other  Defendants  claiming  as  heirs-at-law  and  next  of  kin 
of  the  testator,  contended — that  there  was  an  intestacy  as 
to  one-half,  or  at  least  as  to  three-eighths,  of  each  moiety. 

The  testator's  daughter  Mary  died  in  1848,  without  ever 
having  had  any  child.  In  1857,  therefore,  when  her  sister 
Ellen  died,  the  trusts  in  the  will  declared  of  Manfa  share 
(viz.  for  herself  for  life,  with  remainder  for  her  children), 
were  no  longer  "  subsisting  or  capable  of  taking  effect." 
Consequently,  half  of  EUerCs  share  remained  undisposed  of. 

(«)'  Vol.  5,  p.  83. 
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The  contrary  argument  assmnes,  that  the  testator  in- 
tended to  dispose  of  the  whole  of  his  residuary  estate  in 
every  possible  event ;  but  such  an  intention  must  be  ga- 
thered fix)m  the  will,  and  here  no  such  intention  is  indi- 
cated. On  the  contrary,  it  is  clear  the  testator  did  not 
contemplate  the  event  of  both  his  daughters  dying  without 
ever  having  a  child. 
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The  opinions  of  many  eminent  conveyancers  and  other 
counsel  have  been  taken  as  to  the  construction  of  this  will, 
but  they  do  not  agree  together. 

[They  also  relied  on  the  absurdity  of  supposing  that  the 
testator  intended  to  do  so  simple  a  thing  by  a  process  so 
circuitous.  Their  other  arguments  will  appear  from  the 
judgment.] 

A  reply  was  not  heard. 


Vice-Changellob  Sm  W.  Paob  Wood: — 

After  so  many  opinions  have  been  given  to  the  contrary, 
I  feel  some  unwillingness  to  say  more  than  that  it  seems 
to  me  the  intention  of  the  testator  is  reasonably  clear. 

The  testator,  in  disposing  of  the  rest  of  his  residuary 
estate,  has  three  classes  of  persons  in  view,  and  no  more  : 
first,  each  of  these  favoured  daughters;  secondly,  their 
children;  and,  thirdly,  his  own  children  generally  and 
grandchildren.  And,  intending  to  dispose  of  the  whole  of 
his  residuary  estate,  he  sets  about  that  object  by  a  series  of 
cross  limitations.    The  share  of  each  daughter  is  to  be 
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settled  upon  her  children,  if  she  has  any ;  if  she  has  no 
child,  then,  as  to  half  of  that  share,  she  is  to  be  the  owner, 
or  rather,  she  is  to  be  at  liberty  to  make  herself  the  owner, 
if  she  chooses  to  do  so,  by  exercising  her  absolute  power  of 
appointment.  If  she  does  not  think  fit  to  make  herself  the 
owner  of  that  half  of  her  share,  it  is  to  go  to  the  testator^s 
children  generally  and  grandchildren.  Then,  as  to  the 
other  half  of  each  daughter's  share,  the  idea  strikes  him, 
that,  if  she  has  no  child,  he  wishes  to  hand  that  over  to  the 
other  daughter  and  her  children.  But  if  that  other  daughter 
also  has  no  child,  then  his  purpose  in  withdrawing  half  of 
the  first  daughter's  share  &om  her  appointment  is  at  an 
end.  In  the  case  of  each  daughter,  he  prefers  giving  half 
her  share  to  any  children  her  sister  may  have  before  giving 
her  an  absolute  power  over  it,  or  giving  it  to  his  children 
generally  or  grandchildren  in  the  event  of  her  not  making 
any  appointment  of  it ;  and  for  the  purpose  of  providing 
for  the  children  of  her  sister,  and  for  that  purpose  only,  he 
takes  half  of  her  share  out  of  her  power  of  disposition — 
but  there  his  purpose  in  suspending  her  power  is  at  an  end. 
If  her  sister  also  has  no  child,  and  does  not  want  it,  then 
he  says  in  effect  ^^Let  it  go  back;  I  do  not  want  any 
longer  to  deprive  her  of  a  power  of  appointment  over  it. 
I  have  withdrawn  it  &om  her  appointment  for  a  particular 
purpose,  and  that  purpose  failing,  I  have  no  longer  any 
reason  for  saying  it  shall  not  go  back  to  the  old  share." 
With  that  view,  he  introduces  the  clause  in  question — ^that, 
as  to  the  second  half  of  each  daughter's  moiety,  it  shall  be 
held  upon  the  same  trusts  as  are  in  his  will  declared  of  the 
moiety  therein  disposed  of  in  trust  for  her  sister,  or  such  of 
them  as  shall  be  subsisting  and  capable  of  taking  effect.  It 
is  true,  he  does  not  advert  to  the  somewhat  curious  effect  of 
such  a  cross  limitation  in  sending  the  shares  to  and  fro ;  but 
it  seems  to  me,  that  his  intention  is  not  less  effectually 
carried  out  on  that  account  by  the  form  of  limitation  which 
he  has  adopted. 
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It  was  argaed,  that  this  constmction  involves  an  ab- 
sorditj..  For  instance,  Martha  share,  it  was  said,  being 
limited,  if  she  has  no  child,  as  to  half  as  she  shall  appoint, 
and,  as  to  the  other  half,  upon  the  same  tmsts  as  EUevls 
share, — ^write  oat  those  tmsts  at  full  length,  and  the  limi- 
tation will  ran  thns — ^^  as  to  the  other  half  to  Ellen  for  life, 
and  if  she  has  no  child,  then  as  to  half  as  she  shall  appoint, 
and  as  to  the  other  half  npon  the  trusts  of  Mar^a  share," 
when,  ex  hypothesi,  Mary  by  that  time  is  dead.  So  that 
the  share,  which  is  only  given  over  in  the  event  of  Mary  dy- 
ing without  having  had  any  child,  is  to  come  back  upon 
trast  for  her  for  life,  with  remainder  for  her  children.  But 
that  absurdity  is  avoided  by  the  addition  of  the  words  ^^  or 
such  of  them  "  (the  trusts  in  question)  ^^  as  shall  be  sub- 
sisting and  capable  of  taking  effect."  The  trusts  for  Mary 
for  life,  with  remainder  to  her  children,  are  no  longer  sub- 
sisting trusts  or  trusts  capable  of  taking  effect.  They, 
therefore,  are  passed  over.  But  there  still  remains  Mary^s 
power  of  appointment,  and  any  instrument  which  may 
have  been  executed  by  virtue  of  that  power.  There  would 
still  remain  the  testator^s  children  generally  and  grandchil- 
dren to  take  in  default  of  any  such  instrument ;  and  these 
appointments  having  been  made  of  all  the  daughters'  in- 
terests under  the  will,  why  are  they  not  to  operate  just  as 
mach  as  the  limitations  to  the  testator^s  children  and  grand- 
children would  have  operated  in  case  there  had  been  no 
appointments  executed.  The  fallacy  of  the  contrary  argu- 
ment consists  in  its  treating  the  operation  of  each  appoint- 
ment as  exhausted  when  it  has  passed  the  first  half  of  each 
daughter's  share ;  but  why  is  its  operation  to  be  so  limited  f 
Why  is  not  the  trust  for  the  daughter's  appointee  a  trust 
still  subsisting  and  capable  of  taking  effect  f  I  apprehend, 
that,  as  each  of  these  ladies  executed  her  power  of  ap- 
pointment, her  appointee  occupied  precisely  the  same  posi- 
tion as  the  testator's  children  generally  and  grandchildren 
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would  have  occupied  if  she  had  made  no  such  appointment. 
The  trusts  for  those  children  and  grandchildren  would,  in 
that  event,  have  been  trusts  subsisting  and  capable  of  taking 
effect,  and  would  have  operated  as  such  on  these  firactional 
shares  as  often  as  they  came  back.  And  if  those  trusts 
would  have  had  that  operation,  the  trusts  in  fiivour  of  the 
appointees  must  have  the  like. 


It  may  seem  a  whimsical  way  of  attaining  his  object,  and 
probably  it  was  not  the  way  in  which  the  testator  contem- 
plated that  his  object  would  be  attained.  But  I  think  his 
object  was  clearly  this — ^to  give  each  daughter,  if  she  had 
no  child,  a  power  of  appointment  over  half  her  share,  and 
to  withhold  from  her  a  like  power  of  appointment  over  the 
other  half,  only  in  order  to  benefit  her  sister  and  her  chil- 
dren. Subject  to  which,  he  intended  each  daughter  to 
have  a  like  power  over  an  entire  moiety  of  her  share  of  his 
residuary  estate.  He  has  used  words,  which,  by  the  shift- 
ing of  the  limitations,  are  capable  of  effecting  that  object ; 
and  I  do  not  see  why  I  am  to  defeat  it  by  striking  out  any 
portion  of  the  trusts  which  I  find  capable  of  taking  effect. 

Treating  it  as  a  mathematical  proposition,  I  find,  upon 
this  construction,  a  ftdl  moiety  of  the  residue  effectually 
given  by  each  daughter ;  and,  treating  it  simply  as  a  prac- 
tical question,  the  law  would  say,  that,  if  a  moiety  is  given 
down  to  a  farthing,  it  is  given  altogether. 

It  is  a  satisfaction  to  find  that  an  eminent  conveyancer 
has  thought  it  right  to  adopt  this  form  as  a  precedent  in  a 
treatise  on  conveyancing,  although  I  should  have  thought 
the  same  object  might  have  been  attained  by  a  more  simple 
method.  I  do  not  remember  that  I  ever  met  with  a  will  in 
this  form. 


However,  I  think,  that,  according  to  the  true  construe- 
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tion  of  the  will,  the  whole  of  the  residue  passed  bj  the  ap- 
poiutments  execnted  by  the  testator's  daughters. 


Judgment. 


Dbclarr  that  the  appointments  each  efTectually  disposed  of  one   .  Mmuu  of 
moiety  of  the  testator's  residuary  estate.  Deerte, 


RICHARDS  t^.  RICHARDS,  clSlSi^ 

In  Re  The  Glamoboanshire  Canal  Act,  a^^og^,z, 

nn  ^  ^  ^  ^  c  bexxiL  s.  57 

XHE    Petitioner,    William  Pricey  was  the  proprietor  of  -^Etuemmi— 
certain  estates  in  the  parish  of  Eglwysylauj  in  Glamorgan- 
shire f  called  Bryn  Tail  and  Craig  Alf ay  containing  coal,  iron-  given  by  the 
stone,  and  other  minerab,  and  lying  to  the  north-east  of  ^(Joumor^  ^^ 
the    Glamorganshire   Canaly    at  the  bridge   caUed    Pont  ^^^^^ 

Act|  80  Geo.  8| 

Gwem  y  Gerwn.  c  ixxxH. 

(found  also  in 
other  similar 

These  estates  being  separated  from  the  canal  by  lands  Acts),  enabling 

belonging  to  other  persons,  the  Petitioner,  with  a  view  of  a  minend' 

to  avail  himself  of  the  powers    conferred   upon   him  as  ^JJ^b^toi^ 

such  proprietor  by  the   57th  section  of  the   Glamorgan-  "nd  railways 

shire  Canal  Act  (a)y  caused  a  railway  to  be  projected  for  other  persons 

fh>m  his  mines 
(a)  80  Geo.  8,  cap.  Ixmi.,      through  a  place  called  the  Bankj  ^^J^l^^ 
intitled  ^^  An  Act  for  making  and      near  the  town  of  Cardiff^  in  the  strict  him  to 
maintaining   a  navigable    Canal      county  of  Glamorgany  the  shortest 

from    Merthyr    Tydvil    to    and         By  the    57th    section,    it    is  ^UJ^^^nt^^n. 

ables  him  to 
adopt  any  more  circaitous  route,  which,  in  the  bon&  fide  exercise  of  his  judgment,  he  may  find 
expedient,  provided  the  point  at  which  he  joins  the  canal  is  within  four  miles  of  the  boundary 
of  his  estate. 

Saving  time  by  avoiding  a  lock : — Hdd^  a  sufficient  reason  for  preferring  a  more  drcnitous 
route  for  this  purpose. 

Praetiee — Receiver — Lande  m  Poaseeaum  of— Statutory  Powers  effecting, — Proceedings  to  be 
taken  by  persona  seeking  to  avail  themselves  of  such  powers  where  the  lands  to  be  traversed 
are  in  the  possession  of  a  receiver  appointed  by  the  Coort. 
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conveying  his  coal,  ironstone,  and  other  minerals  over  the 
intervening  lands  to  the  canal. 


BicHABpa.     enacted,  "  That,  in  case  the  pro- 
StaimenL      prietor  or    proprietors    of  any 
manor  or  estate  containing  any 
mines  of  coal,  ironstone,  lime- 
stone, or  other  minerals,  or  the 
proprietor  or  proprietors  of  any 
furnaces  or  odier  works,  or  the 
rentors,  lessees,  or  occupiers  of 
the  same,  lying  within  tife  dis- 
tance of  four  miles  from  some 
part  of  the  said  canal,  shall  find 
it  expedient  or  necessary  to  make 
any  railways  or  roads  over  the 
lands  or  grounds  of  any  other 
person  or  persons,  or  to  make 
any    bridges    over   any   river, 
brook,  or  watercourse,  for  the 
purpose  of  conveying  his,  her, 
or  their  coals,  iron,   ironstone, 
limestone,  or  other  minerals  to 
the  said  canal,  then,  and  in  every 
such  case,  it  shall  be  lawful  for 
him,  her,  or  them  to  make  any 
such  railways,  roads,  and  bridges, 
he,  she,  or  they  first  paying  or 
tendering   satisfaction    for    the 
damage  to  be  thereby  occasioned 
to  any  lands  or  grounds,  in  man- 
ner there  inbefore  directed  with 
respect  to  land  to  be  taken  for 
the  purposes  before  mentioned; 
and  it  shall  also  be  lawful  for  the 
owner  or  owners  of,  and  person 
or  persons  interested   in,  such 
lands  or  grounds,  to  -  treat  and 
agree  with  such  proprietor  or 
proprietors,  rentors,  lessees,  or 
occupiers,  for  the  damage   the 
owner  or  owners  of  such  lands 
or  grounds  shall  or  may  sustain 
by   making   any   such  railway, 


road,  or  bridge ;  and  in  case  they 
cannot  agree  concerning  the 
amount  or  value  of  such  damage, 
or  in  case  the  owner  or  owners 
of,  or  person  or  persons  interested 
in,  such  lands  or  grounds  shall 
refuse  or  neglect  to  treat,  or  by 
reason  of  absence  or  otherwise 
shall  be  prevented  from  treating, 
then  the  same  shall  be  settled 
and  ascertained  by  the  said 
Commissioners,  and  be  subject  to 
the  verdict  of  a  jury,  if  required, 
in  such  and  the  like  manner  as 
the  value  of  the  lands  to  be 
taken  for  making  the  said  canal 
is  by  the  Act  directed  to  be 
settled  and  ascertained.'* 

By  section  11  of  the  Act,  it  is 
enacted,  ''That  it  shall  be  lawful 
for  all  bodies  politic  or  corporate, 
guardians,  trustees,  and  other 
persons  therein  specified,  not 
only  for  and  on  behalf  of  them- 
selves, their  heirs,  and  succes- 
sors, but  also  for  and  on  behalf 
of  their  cestui  que  trusts,  whether 
infants  or  other  persons,  and  to 
and  for  all  other  persons  whom- 
soever, who  shall  or  may  be 
seised,  possessed  of,  or  interested 
in  any  lands,  tenements,  or 
hereditaments  which  shall  be 
intended  to  be  made  use  of  for 
the  purposes  therein  mentioned, 
to  contract  for,  sell,  and  convey 
the  same  to  the  company  of 
proprietors  of  the  Glanwrgaruhire 
Canal  Navigation  constituted 
and  incorporated  by  the  Act.*' 
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The  projected  line  of  railway,  after  traversing,  first,  an  1859. 
estate  called  Bryn  TyUj  the  property  of  the  Baroness 
Windsor^  and  then  proceeding  for  a  considerable  distance 
in  a  south-westerly  direction,  through  an  estate  called 
Gwern  y  Gerumy  belonging  to  Sir  Benjamin  Hall,  to  a  spot 
in  the  latter,  hereinafter  designated  as  point  C.j  instead  of 
running  fix>m  that  point  by  a  direct  route,  and  in  the  same 
direction,  to  the  nearest  part  of  the  canal,  point  J?.,  turned 
south-east,  and,  after  running  south-east  for  a  distance 
nearly  three  times  as  far  as  from  C.  to  J?.,  joined  the 
canal  at  point  B.^  situate  nearer  to  the  Cardiff  terminus  of 
the  canal,  and  below  a  lock  which  has  to  be  passed  by 
boats  proceeding  from  point  E.  to  Cardiff. 

The  proposed  line  from  C.  to  B.  traversed,  not  only  a 
portion  of  Sir  Benjamin  HaWs  estate,  but  also  three  pieces 
of  land  forming  part  of  an  estate,  of  which,  as  to  one 
undivided  moiety,  the  Plaintiff  Harriet  Richards  was 
tenant  in  fee  simple. 

The  Plaintiff,  being  an  infant  ward  of  Court,  and  her 
property  being  in  the  possession  of  a  receiver  appointed 
under  an  order  of  the  Court  made  in  the  above-mentioned 
cause,  the  Petitioner  now  presented  a  petition,  stating  as 
above,  and  praying  a  reference  to  Chambers,  to  inquire  what 
ought  to  be  done  in  the  suit  with  reference  to  the  matters 
aforesaid ;  and  ftirther  praying,  that  the  Petitioner  might 
be  at  liberty  to  lay  proposals  before  the  Judge  at  Chambers 
for  obtaining,  the  necessary  rights  or  interests  to,  over, 
and  in  the  Plaintiff's  said  three  pieces  of  land,  in  order  to 
enable  him  to  construct  his  proposed  railway  across  the  same. 

The  petition  was  opposed  on  behalf  of  the  infant  Plain- 
tiff. 

By  the   affidavits   filed  in  support  of  the  petition,   it 
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appeared  that  the  principal  market  for  a  considerable 
portion  of  the  coal,  which  the  Petitioner  expected  to  win, 
wotdd  be  at  Cardiff;  and  that,  by  embarking  his  coal  at 
point  B.  below  the  lock,  instead  of  E.  or  any  other  point 
above  it,  he  would  frequently  cause  the  boats  containing 
it  to  be  navigated  to  Cardiff  a  day  earlier,  and  would  al- 
ways effect  a  saving  in  boatage  and  tonnage  alone  of  Is.  6d. 
per  boat  load. 


On  behalf  of  the  Respondents,  affidavits  were  filed  with  a 
view  to  show  that  it  was  not  either  necessary  or  expedient 
that  the  line  from  C,  to  B,  should  be  constructed ;  and  in 
particular,  it  was  deposed  that  the  canal,  at  the  point  E.y 
was  capable  of  affording  ample  means  for  loading  the 
entire  traffic  which  could  come  from  the  Petitioner's  estates 
into  the  canal  barges ;  that  the  railway  from  C.  to  E.  could 
be  readily  constructed  over  the  lands  of  Gtoem  y  Gerton  at 
a  very  small  additional  expense ;  and  that  there  were  not 
any  engineering  difficulties  preventing  the  construction  of 
the  railway  over  the  lands  of  Gwem  y  Gertcvj  without 
touching  or  interfering  with  those  of  the  Plaintiff. 

It  appeared  that  point  B.y  as  well  as  point  E.j  was  within 
four  miles  of  the  boundary  of  each  of  the  Petitioner's  esr 
tates. 


ArgmnmL  Mr,  /j^ft^  Q,  C^  and  Mr.  Stiffey  for  the  Petitioner  :— 


As  regards  the  point  of  form,  link  v.  Rundle{a)  shows, 
that,  where  lands  belonging  to  other  persons  to  be  traversed 
by  a  railway  under  the  powers  given  by  an  Act  of  Parlia- 
ment are  in  the  possession  of  a  receiver  appointed  by  this 
Court,  the  proper  mode  of  proceeding  is  by  a  petition  like 

(a)  10  Bear.  S18. 
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the  presenty  praying  a  reference  to  Chambers  to  ascertain 
what  ought  to  be  done,  and  for  liberty  to  hj  proposals 
before  the  Judge  in  Chambers. 

Then,  as  to  the  merits,  if  the  Petitioner  finds  it  expedient 
to  carry  his  railway  by  the  more  circuitous  route  from  C.  to 
B.  instead  of  carrying  it  in  a  straight  line  from  C.  to  E.^ 
or  in  some  other  less  circuitous  line  not  passing  over  the 
Plaintiff's  pro|)erty,  the  57th  section  of  the  Act  gives  him 
full  power  to  do  so.  It  is  true  the  line  from  C  to  j5.  is 
nearly  three  times  the  length  of  the  direct  line  from  C  to 
E.J  but  the  engineering  difficulties  by  the  longer  route  will 
be  less,  and  the  Petitioner,  by  avoiding  a  lock,  will  save 
much  unnecessary  delay  and  expense  in  taking  his  coal  to 
market. 

The  authorities  show  that  Acts  of  Parliament  for  purposes 
like  the  present  will  receive  a  liberal  construction  in  favour 
of  the  proprietors  of  the  mineral  districts  within  the  pur- 
view of  the  Act.  In  Bishop  v.  North  (a),  a  similar  Act 
(the  Nottingham  Canal  Act)  was  held  to  apply,  not  only  in 
favour  of  persons  who  were  proprietors  of  such  districts  at 
the  time  of  the  passing  of  the  Act,  but  also  of  those  who 
became  so  subsequently ;  and  in  the  same  case  it  was  de- 
cided, that,  by  the  word  "railways,"  such  proprietors 
were  empowered  to  make  railways  to  be  traversed  by 
locomotive  engines,  which  at  the  passing  of  the  Act,  32 
Geo,  3,  were,  of  course,  things  unheard  of;  and  generally, 
that  the  onus  is  upon  the  party  objecting  to  the  proposed 
line  to  show  that  it  is  an  unreasonable  exercise  by  the 
proprietor  of  his  statutory  powers  under  the  Act. 

[They  cited  also  Thicknesae  v.  The  Lancaster  Canal 
Company  (6).] 


BlCBABDS. 


(a)  11  Mec.  &  W.  418. 


(6)  4  Mce  &  W.  472. 
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Argument, 


Mr.  Freeling^  for  the  Plaintiff  and  her  guardians  ap- 
pointed by  the  Court,  contended,  that  the  Petitioner  was 
not  entitled  to  take,  or  to  constmct  a  railway  oyer,  any 
part  of  the  Plaintiff's  lands. 

Acts  of  Parliament  like  the  present,  conferring  extra- 
ordinary powers  upon  individuals  in  derogation  of  the  rights 
of  property  of  others,  are  to  be  construed  strictly  as  against 
the  former :  Webb  r.  The  Manchester  and  Leeds  Railway 
Company{d).  They  are  contracts  made  by  the  Legislature 
on  behalf  of  every  person  interested  in  anything  to  be  done 
under  them,  otherwise  they  become  merely  instruments  of 
oppression.  The  public  are  compelled  to  submit  to  them, 
upon  the  notion  that  they  will  be  for  the  public  good ;  but 
they  are  not  compelled  to  submit  to  anything  except  what 
the  Legislature  has  said  shall  be  done  (6). 

Here  the  words  are,  not  ^*  in  case  any  proprietor  shall 
find  it  expedient,'*  but  "necessary  or  expedient."  The 
proposed  line  must  be  necessary  as  well  as  expedient ;  and 
the  result  is,  that  the  person  seeking  to  avail  himself  of  the 
powers  given  by  the  57th  section  is  bound  to  carry  the 
railway  or  road  from  his  mineral  district  to  the  canal  by 
the  straightest  course  by  which  the  two  can  be  connected, 
without  incurring  some  insuperable  or  some  great  engineer- 
ing difficulty.  The  true  test  is,  what  is  the  way  of  necessity, 
not  what  is  the  way  of  convenience. 

Upon  any  other  construction,  the  Act  might  produce 
the  greatest  inconvenience.  According  to  the  Petitioner  s 
construction,  what  is  to  prevent  the  proprietors  of 
mineral  districts  generally,  lying  within  four  miles  of  the 


(a)  1  Raiiw.  Ca.  576.  See  also 
Dwarris  on  the  Statutes,  vol.  ii. 
p.  688. 


(J)  Per  Lord  Eldon,  in  Ehle- 
morey.  The  Glamorganshire  Canal 
Navigation,  1  My.  Sc  K.  162,  le.*?. 
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canal,  from  making  railways  and  roads  running  actually        1859. 
parallel  to  the  canal ;  and  if  so,  who  is  to  say  how  far  they      bI^^I^ 
may  so  runt 


The  Vice-Chancellob.  • 
clause  (a)  prevent  that) 


■Would  not  the  four  mile 


Mr.  Freeling, — ^I  submit  not.  All  which  that  clause 
requires  is,  that  the  estate  containing  tlie  mines  shall  lie 
"within  the  distance  of  four  miles  from  some  part  of  the 
canal.**  Besides,  what  is  to  prevent  the  Petitioner  frt)m 
making  railways  and  roads  to  any  extent,  and  an  indefinite 
number  of  them,  all  over  the  Plaintiff's  lands  t  Senhouae  v. ' 
Christian  (&). 

Even  if  the  Court  adopts  a  different  interpretation  of  the 
Act,  the  Petitioner  has  failed  to  bring  himself  within  its 
provisions.  He  has  not  even  shown  that  it  is  expedient 
to  construct  the  proposed  line  over  the  Plaintiff's  lands* 
The  only  reason  he  has  shown  in  support  of  the  allegation 
that  he  finds  such  a  line  expedient.  Is,  that  it  will  enable 
him  to  avoid  a  lock;  and  he  cannot  be  allowed  to  take 
advantage  of  the  provisions  of  the  company's  Act  for  the 
purpose  of  evading  the  tolls  by  the  Act  imposed  upon  him 
for  the  benefit  of  the  company. 

The  authorities  on  rights  of  way  have  been  decided  in 
reference  to  rights  acquired  by  virtue  of  an  express  grant ; 
and  an  easement  acquired  by  express  grant  may  reason- 
ably be  construed  most  strictly  against  the  grantor,  and  in 
favour  of  the  dominant  owner.  An  easement  given  by 
Act  of  Parliament  should,  on  principle,  be  exercised  in 
the  manner  most  favourable  to  the  servient  owner ;  and  a 


BiCUABDS. 

JLrgtuntnL 


(a)  Sect.  67. 


(6)  1  T.  R.  669. 


262  CASES  IN  CHANCERY. 

1869.        right  of  way  so  given  should  be  restricted  to  the  wa 
RicBABDs     necessity. 

V. 

Richards. 


Judgment.       ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

With  regard  to  the  proposed  line  to  the  point  B.j  I  shall 
treat  the  case  as  if  the  only  reason  assigned  by  the  Peti- 
tioner in  support  of  his  allegation,  that  he  finds  it  expedient 
to  make  that  line  over  the  PlaintifTs  lands,  were  the  saving 
of  time  to  be  effected  by  not  having  to  send  the  boats  con- 
taining his  coal  through  the  lock. 

It  was  argued,  that,  in  a  case  like  this,  where  a  right  of 
way,  or  any  other  easement,  is  acquired,  not  by  virtue  ot 
an  express  grant  (which  will  be  construed  most  strongly 
against  the  grantor),  but  by  virtue  of  an  Act  of  Parliament, 
the  Courts  will  read  the  Act  in  the  manner  most  favour- 
able to  the  interests  of  the  servient  owner ;  and,  therefore, 
that  the  easement  given  by  this  Act  will  be  restricted  to 
the  way  of  necessity.  But  I  find  nothing  in  the  Act 
before  me  which  can  restrict  the  right  within  such  narrow 
limits.  The  57th  section  of  the  Act  says :  "  In  case  the 
proprietor  of  any  manor  or  estate  containing  any  mines  of 
coal "  lying  within  the  prescribed  distance,  "  shall  find  it 
expedient  or  necessary  to  make  any  railways  or  roads  over 
the  lands  or  groimds  of  any  other  person  or  persons,"  he 
shall  have  the  powers  mentioned  in  that  section.  The 
words  are  not  "  shall  find  it  necessary  "  merely,  but  **  ex- 
pedient or  necessary:"  and  the  proprietor  of  the  estate  con- 
taining the  mines  is  to  be  the  judge  of  what  is  expedient. 
The  words  of  the  Act,  therefore,  preclude  my  interpreting 
it  in  the  narrow  mode  contended  for  on  behalf  of  the 
Respondents.     It  is  sufiicient  if  the  owner  of  a  mineral 
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district  within  the  limits  prescribed  by  the  Act  shall  find  it 
"  expedient "  to  make  railways  or  roads  over  other  persons' 


1859. 


RlCHARDB 

lands ;  and  he  is  to  be  the  judge  of  what  is  so  expedient.  Richards. 


Then  the  only  question  remaining  is,  what  is  to  be  the 
measure  of  whether  it  is  expedient  to  make  such  railways 
or  roads.  Now,  the  narrowest  that  can  be  suggested  is, 
that  the  party  seeking  to  make  them  must  show  a  reason 
for  the  line  which  he  projects.  If  he  were  clearly  influenced 
by  mala  fides  in  preferring  a  longer  to  a  shorter  route  firom 
his  mines  to  the  canal,  it  would  be  another  matter;  but,  in 
the  absence  of  mala  fides,  any  reason  leading  him  1o  wish 
to  carry  his  railway  or  road  so  as  to  impinge  upon  the 
canal  at  one  point  rather  than  another,  would  be  sufficient 
to  bring  him  within  the  provisions  of  the  Act. 

It  was  said,  if  this  construction  be  adopted,  what  is  there 
to  prevent  the  owners  of  mineral  districts  within  four  miles 
firom  the  canal,  firom  making  roads  and  railroads  running 
parallel  to  the  canal  for  an  indefinite  distance?  But  the 
clause  itself,  as  I  read  it,  is  sufficient  to  prevent  such  an 
abuse  of  the  Act.  The  clause  says,  that  the  manor  or 
estate  containing  the  mines  must  be  ^' lying  within  the 
distance  of  four  miles  from  some  part  of  the  said  canal." 
And,  although  that  would  not  prevent  the  owner  of  such 
manor  or  estate  firom  adopting,  for  good  cause  assigned,  a 
circuitous  line  of  railway,  exceeding  four  miles  in  length, 
for  the  purpose  of  connecting  his  estate  with  the  canal,  yet 
he  must  take  care,  that  the  point  of  the  canal  at  which  his 
line  impinges  be  not  more  than  four  miles  distant  firom  the 
boundary  of  the  estate  in  which  his  mines  are  situate; 
otherwise,  he  will  not  bring  himself  within  the  Act. 
Besides,  in  all  ordinary  cases,  persons  may  safely  be  trusted 
not  to  construct  railways  or  roads,  at  their  own  expense,  to 
a  needless  length  in  a  direction  parallel  to  the  canal. 


JudgmenL 
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R1CHABD8 

r. 
Richards. 

JudgmtfU, 


It  was  said,  that,  in  order  to  come  within  the  57th  section 
of  the  Act,  the  Petitioner  is  bound  to  bring  his  railway  in 
as  straight  a  line  as  possible  from  his  estate  to  the  canal, 
subject  only  to  this  proviso,  that  he  does  not  incur  by  so 
doing  any  great  engineering  difficulty  which  he  might  have 
avoided  by  a  more  circuitous  route.  But  who  is  to  measure 
what  is  a  great  engineering  difficulty?  Why  is  the 
Petitioner  to  incur  any  engineering  difficulty  at  all,  if  he 
can  avoid  it  by  any  other  reasonable  course?  The  Bespon- 
dents'  own  witness  admits,  that,  by  taking  the  more  direct 
route,  the  Petitioner  will  incur  some  additional  expense. 
But  why  should  he  be  put  to  any  additional  expense  ?  If 
every  landlord  is  to  be  at  liberty  to  say  to  a  proprietor  of 
mines  who  seeks  to  avail  himself  of  his  powers  under  this 
Act,  ^^  You  can  make  a  shorter  way  to  the  canal,  without 
any  great  en^neering  difficulty,  by  going  through  some 
other  person's  land :"  issue  after  issue  might  have  to  be  tried, 
as  each  landlord  in  succession  raised  such  an  objection. 
All  that  the  Act  requires  on  the  part  of  any  person  seeking 
the  benefit  of  the  powers  conferred  by  the  57th  section  is, 
that,  in  the  bon&  fide  exercise  of  his  judgment^  he  shall  find 
it  expedient  to  make  the  road  or  railway  in  the  line 
proposed. 


In  using  these  words,  I  would  have  them  understood,  of 
course,  in  a  reasonable  sense.  If  the  line  proposed  were  so 
circuitous  as  to  be  upon  the  face  of  it  absurd,  and  a  mere 
waste  of  land ;  and  if  the  Petitioner  refiised  to  assign  any 
reason  for  projecting  it,  saying  only,  "  stet  pro  ratione  volun- 
tas:" I  should  consider  that  he  had  not  shown  bona  fides,  and 
had  not  brought  himself  within  the  provisions  of  the  Act. 


Here  the  line  proposed  is  not  of  that  character.  The 
Petitioner  has  assigned  a  reason  for  preferring  it  to  the 
more  direct  route  to  the  canal — ^namely,  the  saving  of  time 
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which  he  will  eflTect  by  embarking  his  coal  below  the  lock ; 
and  that  reason  appears  to  me  to  justify  him  in  saying,  that 
he  finds  it  expedient  to  make  a  railway  over  the  Plaintiff's 
lands  now  in  question.  It  is  deposed,  that,  by  embarking 
his  coal  at  the  proposed  terminus  below  the  lock,  he  will 
frequently  cause  the  boats  containing  it  to  be  navigated  to 
Cardiff y  which  is  bis  principal  market,  a  day  earlier;  and 
the  advantage  gained  by  a  single  day  in  such  matters  is 
obvious. 


1859. 


JudgmtnL 


Refer  it  to  Chambers  to  inquire  as  prayed,  with  liberty  to  lay 
proposals  before  the  Judge  in  Chambers,  with  reference  to  compensa- 
tion or  otherwise,  for  obtaining  the  right  of  constructing  a  railway  or 
railways  over  the  three  pieces  of  land  of  the  Plaintiff  in  the  petition 
mentioned. 


Minute  oj 
Order, 


ManA  Iti. 

GOSLING  V.  GOSLING.  wm^cm^ 

Attruction — 
SPECIAL    CASTS..— Bennett    Gosling,  late  of  Fleet    VesHng^Ac- 

Street,  banker,  deceased,  by  his  will,  in  1844,  directed  that     Twen^^. 

the  right  to  succeed  him,  and  become  in  his  place  partner  unless  then  is 

in  the  bank,  should  be  offered  to  the  Plaintiff,  Ellis  Gos-  '^^"^'^^,^1 

^  ^  ^  some  codicil 

linq^  in  the  will  described  as  the  second  son  of  the  testator^s  thereto,  a  clear 

^'  indication  of 

an  intention  on 
the  part  of  the  testator,  not  only  that  his  devisees  are  not  to  have  the  enjoyment  of  the  pro- 
perty he  has  devised  until  they  attain  twenty-five,  but  that  some  other  person  is  to  have  that 
enjoyment;  or  unless  the  property  is  so  clearly  taken  away  from  the  devisees  up  to  the  time  of 
their  attiuninf^  twenty-five  as  to  induce  the  Court  to  hold,  that,  as  to  the  previous  rents  and 
profits,  there  has  been  an  intestacy, — the  Court  does  not  hesitate  to  strike  out  of  the  will  any 
dh^ection  that  the  devisees  shall  not  eigoy  it  in  full  until  they  attain  the  age  of  twenty-five 
years. 

Expressions  in  a  codicil  of  testator^s  desire  that  real  and  personal  property  given  by  his 
will  should  not  be  enjoyed  by  any  of  the  successive  devisees  till  twenty-five,  and  direction 
to  accumulate  in  the  meantime — Uild,  inoperative,  there  being  no  gift  over. 

Practice — Declaratory  Decree — Reversionary  IntereeU — 18  ^14  Vict  c  36 — JS^tecial  Case — 
15  ^  16  Vict.  e.  86.--This  Court  has  no  power,  either  under  Sir  George  Turner's  Act  (18  &  14 
Yict  c.  86),  or  under  the  Chancery  Amendment  Act  (16  &  16  Vict  c  86),  to  make  a  declara- 
tion, in  the  lifetime  of  the  tenant  for  life,  with  regard  to  the  interests  of  parties  entitled  in 
reversion,  unless  it  shall  be  necessary  to  do  so  for  the  administration  of  an  estate,  or  in  order  to 
grant  the  Plaintiff  the  relief  to  which  lie  is  entitled. 
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brother  Robert ;  and  in  case  he  should  refase  or  neglect 
to  accept  such  ofier  in  the  manner  and  within  the  period 
thereinafter  appointed,  then  the  testator  directed,  that  the 
like  offer  should  be  made  in  succession  to  the  third  and 
every  other  younger  son  in  succession  of  his  said  brother 
Robert,  who  should  be  bom  in  the  testator^s  lifetime  or  in 
due  time  after  his  decease,  in  the  order  and  according  to 
the  priority  therein  mentioned.  And  in  case  none  of  them, 
the  said  second  and  younger  sons  of  his  said  brother 
Robert  should  accept  the  said  offer,  the  testator  directed 
the  like  offer  should  be  made  in  succession  to  the  first  and 
every  other  son  in  succession  of  his  brother  Thomas^  who 
should  be  bom  in  the  testator^s  lifetime  or  in  due  time 
after  his  death,  who  at  his  death  should  not  be  a  partner  in 
the  said  bank.  And  the  testator  thereby  directed,  that  the 
acceptance  of  such  offer  should  be  signified  to  the  trustees  of 
his  will,  and  should  contain  a  pledge  or  promise  on  the  accep- 
tor's part,  that,  except  prevented  by  ill-health,  a  general 
winding-up  of  the  business  of  the  bank,  or  some  other  reason 
to  bedeemed  sufficient  by  the  trustees,  the  person  so  accepting 
would  continue  a  partner  in  the  bank  for  the  space  of  four 
years,  at  the  least,  from  the  time  of  such  acceptance,  to  be 
delivered  to  the  trustees  within  two  months  after  the 
testator's  decease,  or  within  two  months  after  such  of  the 
said  persons  as  should  not  then  be  of  the  age  of  twenty-one 
years  should  attain  that  age.  And  the  testator,  by  his 
will,  bequeathed  the  sum*  of  £50,000  to  trustees,  upon 
trust,  to  invest  in  the  purchase  of  lands  and  hereditaments 
in  England  in  fee  simple,  with  a  mansion-house  thereon ; 
and  he  directed  that  such  lands  and  hereditaments,  when 
purchased,  should  be  conveyed  and  assured  to  the  said 
trustees,  to  the  use  of  the  said  trustees,  until  some  of  them 
the  said  second  and  younger  sons  of  his  said  brother 
Roberty  or  the  first  or  other  sons  of  his  brother  ThomaSy 
having  had  the  aforesaid  offer  made  to  them  in  the  manner 
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and  series  aforesidd,  should  accept  the  same,  upon  trust  to 
receive  the  rents  and  profits,  and  out  of  the  same  to  main- 
tain the  premises  in  repair,  and  to  stand  possessed  of  the 
surplus  upon  the  trusts  for  accumulation  thereinafter 
declared.  And  in  case  any  of  them  the  said  second  or  other 
younger  sons  of  the  said  Robert  should  accept  the  said 
oSety  in  the  manner  and  within  the  period  thereinbefore 
appointed,  then,  and  in  such  case,  to  the  use  of  the  son  so 
accepting  and  his  assigns  during  his  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  the 
use  of  each  and  every  son  (if  any)  of  the  said  Robert  born 
in  the  testator^s  lifetime  or  within  due  time  after  his 
death  subsequently  to  the  one  who  should  so  accept, 
severally  and  successively,  for  his  life,  with  remainder  to 
his  first  or  other  sons  successively  in  toil  male,  with  re- 
mainder to  the  use  of  all  and  eveiy  other  son  or  sons  of  his 
said  brother  Robert  who  should  be  bom  after  his  death, 
severally  and  successively,  in  tail  male,  with  remainder  to 
the  use  of  the  testaitor^s  brother  Thomas  for  life,  with  divers 
remainders  over;  with  an  ultimate  remainder  to  the  use 
of  the  testator's  said  brother  Robert  in  fee.  Provided  always, 
and  the  testator  thereby  declared,  that,  in  case  any  person 
who,  luider  the  limitations  thereinbefore  directed,  would 
become  entitled  to  an  estate  tail  in  the  hereditaments 
which  should  be  so  purchased,  should  be  born  in  his 
lifetime,  or  within  due  time  after  his  death,  such  person 
should  take  an  estate  for  life  only,  with  remainder  to  the 
use  of  his  sons  successively  in  tail.  And  he  thereby 
further  directed,  that  the  estates  thereinbefore  expressed  to 
be  conferred  for  life  should  nevertheless  be  made  deter- 
minable as  follows — that  is  to  say,  as  to  the  person  who 
should  first  accept  the  ofier  as  aforesaid,  determinable 
with  his  ceasing  to  be  a  partner  in  the  bank  at  any  time 
before  the  expiration  of  four  years  from  the  time  of  his 
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so  accepting  the  said  offer,  except  he  should  be  obliged  so 
to  do  by  ill-health  or  a  general  winding-up  of  the  affairs  of 
the  bank,  or  some  other  reason  to  be  deemed  sufficient  by 
his  trustees,  or  on  his  being  declared  bankrupt  or  becom- 
ing insolvent ;    and  as  to  every  other  of  the  persons  who 
would  otherwise  take  for  life,  determinable  with  his  being 
declared  bankrupt  or  becoming  insolvent.    And  he  directed, 
that,  in  the  conveyance  of  the  lands  and  hereditaments  which 
should  be   so  purchased,    proper    limitations   should    be 
inserted  to  trustees  for  preserving  contingent  remainders, 
and  also  proper  declarations  and  directions  for  the  trustees 
upon  every  cesser  or  determination  of  an  estate  for  life,  to 
receive  the  rents  and  profits  during  the  residue  of  the  life 
of  every  person  whose  interest  should  have  been  so  deter- 
mined, and  to  apply  the  whole  or  a  sufficient  part  thereof 
in  keeping  the  premises  in  repair  during  the  rest  of  the 
life  of  each  such  person  whose  interest  should  have  been  so 
determined,  and  to  apply  the  residue  for  the  benefit  of  the 
wife  and  issue  (if  any)  of  such  person ;  but  if  there  should 
be  no  wife  or  issue  of  such  person,  then  upon  such  trust  as 
if  such  tenant  for  life  had  died.     And  after  directing  his 
trustees  to  accumulate  the  rents  and  profits  of  the  said  lands 
and  hereditaments  until  some  one  of  his  nephews  should  ac- 
cept the  said  offer,  or  the  period  for  such  offer  being  accepted 
should  have  determined,  and  to  stand  possessed  of  such 
accumulations  upon  the  trusts  of  his  residuary  personal 
estate,  the  testator  gave  and  bequeathed  to  his  said  trustees, 
their  heirs,  executors,  and  administrators,  all  his  real  and 
all  the  residue  of  his  personal  estate,  and  directed  them 
to  stand  seised  and  possessed  thereof  to  such  uses,  upon 
such  trusts,  and  for  such  estates  and  interests  as   were 
thereby  declared  concerning  his  lands  and  hereditaments 
thereinbefore  directed  to  be  purchased,  or  as  near  thereto 
as  the  rules  of  law  and  equity  would  permit.    Provided 
nevertheless,  and  the  testator  thereby  declared,  that  the 
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said  accumulations  and  personal  estate  should  not,  nor 
should  any  part  thereof^  vest  absolutely  in  any  tenant  in 
tail,  unless  such  person  should  attain  the  age  of  twenty- 
one  years. 

By  a  codicil,  in  the  year  1851,  to  his  will,  aftfer  reciting 
the  bequest  of  the  £50,000  given  by  his  will  upon  the 
trusts  aforesaid,  and  reciting  that  he  had  since  purchased  a 
mansion-house  and  lands  in  Surrey,  the  testator  revoked 
that  bequest,  and  in  lieu  thereof  devised  to  the  trustees  the 
house  and  lands  so  purchased,  to  hold  the  same  upon  and 
for  the  same  several  uses,  trusts,  intents,  and  purposes  in 
his  will  mentioned  as  to  the  hereditaments  thereby  directed 
to  be  purchased  with  the  £50,000;  after  which,  the 
codicil  concluded  as  follows  : — "  It  is  my  particular  desire, 
that  no  one  shall  be  put  in  possession  of  my  estate,  or  shall 
enjoy  the  rent,  dividends,  and  profits  of  any  part  thereof, 
or  of  any  property  left  by  my  will  or  codicil,  until  he  shall 
attain  the  age  of  twenty*five  years ;  and  in  the  meantime 
the  rent,  dividends,  and  profits  to  accumulate." 

The  testator  died  in  1855.  At  the  time  of  the  testator^s 
death,  the  Plaintifi^^  Ellis  Gosling^  was  under  the  age  of 
twenty-one  years.  He  attained  that  age  on  tlie  17th  of 
January,  1857 ;  and  by  a  notice  in  writing  under  his 
hand,  dated  the  9th  of  February,  1857,  he  signified  to  the 
trustees,  and  to  the  bank,  his  acceptance  of  the  offer  in 
the  will  contained  of  the  right  to  succeed  the  testator,  and 
to  become  a  partner  in  the  bank  upon  the  terms  mentioned 
in  the  will. 

The  questions  for  the  opinion  of  the  Court  were : — 1. 
Whether,  according  to  the  true  construction  of  the  will, 
the  gifts  therein  contained  of  the  testator's  residuary  per- 
sonal estate,  and  the  accumulations  thereof,  in  favour  of  the 
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sons  and  remoter  issue  male  of  the  persons  by  the  will 
made  tenants  for  life  of  the  lands  and  hereditaments  there- 
by directed  to  be  porchased,  coupled  with  the  proviso  in 
the  codicil  as  to  the  postponement  of  the  vesting  of  the 
said  residuary  personal  estate  and  the  accimiulations  there- 
of, were  void. 

2.  Whether  the  testator^s  desire  expressed  in  the  codicil 
with  respect  to  the  accumulations  of  the  rent,  dividends,  and 
profits  of  his  estate  and  property,  was  operative;  and 
whether  such  rent,  dividends,  and  profits,  or  any  of  them, 
ought  to  be  accumulated  in  accordance  therewith. 

Upon  the  cause  coming  on  to  be  heard,  it  appeared  that 
there  was  no  person  in  existence  who  was  interested  in 
maintaining  the  validity  of  the  gifts  therein  mentioned. 


Judgment.  The  Vice-Chancelloh. — The  first  question  relates  to 
the  interests  of  persons  in  reversion,  and  does  not  affect 
the  Plaintiff,  who  is  tenant  for  life.  And  the  rule  is  now 
well  settled,  that  the  Court  has  no  power,  either  under  Sir 
George  Tumer*8  Act  (a),  or  under  the  Chancery  Amend- 
ment Act  (&),  to  make  a  declaration,  in  the  lifetime  of  the 
tenant  for  life,  with  regard  to  the  interests  of  parties  en- 
tiried  in  reversion,  unless  it  shall  be  necessary  to  do  so  for 
the  administration  of  an  estate,  or  in  order  to  grant  the 
Plaintiff  the  relief  to  which  he  is  entitled  (c)  ;  neither  of 
which  circumstances  exists  here. 

The  first  question,  therefore,  cannot  be  answered. 


Upon  the  second  question- 

(a)  13  &  14  Vict.  c.  85. 

(b)  16  &  16  Vict.  c.  86. 

(c)  Garlickr,  Lawioti,  10  lisre^ 


App.  XV. ;  and  see  Greentcood  v. 
Sutherland^  Id.  zii. 
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Mr.  Rasch^  in  the  absence  of  Mr*  Roltj  Q.  C.^  for  the 
Plaintiff^  contended — that  the  clause  in  the  codicil  expressive 
of  the  testator^s  desire,  that  no  one  should  be  put  in  pos- 
session of  his  estate  until  he  should  attain  twenty-five,  and 
that  in  the  meantime  the  rents  and  profits  should  accumu- 
late, was  inoperative.  The  estates  limited  by  the  will 
vested  at  twenty-one ;  and  the  rents,  dividends,  and  profits, 
by  the  codicil  directed  to  be  accumulated,  not  being  given 
away  fix>m  the  person  who,  under  the  limitations  contained 
in  the  will,  would  be  entitled  at  twenty-one,  the  Court 
would  read  the  direction  in  the  codicil  as  simply  inopera- 
tive :  Montgomerie  v.  Woodley{a)y  Snow  v.  Poulden(b\ 
and  Saunders  v.  Vautier{c).  The  Plaintifi^,  therefore,  was 
entitled  to  all  the  accumulations  since  he  attained  twenty- 
one. 


1869. 

GOSUMO 

9. 
Q08I4IIO. 


Mr.  Willcocky  Q.  C,  and  Mr.  Capel  Curej  for  certain  of 
the  testator^s  next  of  kin,  contended — ^that  the  clause  in  the 
codicil  was  operative ;  and  that  the  rents,  dividends,  and 
profits  ought  to  be  accumulated  until  the  Plaintiff  attained 
twenty-five. 


In  all  the  cases  cited,  an  indefeasible  interest  was  given 
immediately  on  the  testator^s  decease.  Here  there  was  no 
immediate  gift ;  and  the  interest,  when  given,  was  liable  to 
be  defeated  in  the  event  of  the  Plaintiff  ceasing  to  be  a 
partner  in  the  bank  at  any  time  before  the  expiration  of 
four  years  firom  his  acceptance  of  the  testator's  offer.  The 
true  test  in  all  these  cases  is  this :  was  the  property,  in- 
cluding the  accumulations  in  question,  intended  wholly  for 
the  benefit  of  the  devisee ;  and  is  it  the  enjoyment  only 
that  was  intended  to  be  postponed  till  he  attains  twenty- 
five?  Saunders  y,  Vautier(d)» 


(a)  5  Vc8.  622. 
(fe)  1  Kee.  186. 
VOL.  I. 


(r)  Cr.  &  Ph.  240. 
id)  Id.  248,  249. 
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Mr.  71  Rawlinsarij  for  the  testator^s  heir^t-law ;  and  Mr. 
TolleTy  Q  .C.,  and  Mr.  W.  D.  Lewifiy  for  others  of  the  next 
Gosuso.      ^^  ^9 — declined  to  contest  this  point  with  the  Plaintiff. 


Atymneni, 


A  reply  was  not  heard. 


Judgment       ViCE-ChANCELLOR   SiB  W.  PaGB   WoOD  : — 

This  case  appears  to  me  to  be  not  only  clear  in  principle, 
but  almost  covered  by  the  authorities  which  were  cited. 

The  principle  of  this  Court  has  always  been,  to  recognise 
the  right  of  all  persons  who  attain  the  age  of  twenty-one 
to  enter  upon  the  absolute  use  and  enjoyment  of  the  pro- 
perty given  to  them  by  a  will,  notwithstanding  any  direc- 
tions by  the  testator  to  the  effect  that  they  are  not  to  enjoy 
it  until  a  later  age : — unless,  during  the  interval,  the  property 
is  given  for  the  benefit  of  another.  If  the  property  is  once 
theirs,  it  is  useless  for  the  testator  to  attempt  to  impose  any 
fetter  upon  their  enjoyment  of  it  in  ftill  so  soon  as  they 
attain  twenty-one.  And  upon  that  principle,  unless  there 
is  in  the  will,  or  in  some  codicil  to  it,  a  clear  indication  of 
an  intention  on  the  part  of  the  testator,  not  only  that  his 
devisees  are  not  to  have  the  enjoyment  of  the  property  he 
has  devised  to  them  until  they  attain  twenty-five,  but  that 
some  other  person  is  to  have  that  enjoyment, — or  unless  the 
property  is  so  clearly  taken  away  firom  the  devisees  up  to 
the  time  of  their  attaining  twenty-five  as  to  induce  the  Court 
to  hold,  that,  as  to  the  previous  rents  and  profits,  there  has 
been  an  intestacy — ^the  Court  does  not  hesitate  to  strike  out 
of  the  will  any  direction  that  the  devisees  shall  not  enjoy 
it  in  full  until  they  attain  the  age  of  twenty-five  years. 

In  the  case  before  me  I  find  a  clear  devise  to  the  Plain- 
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tiSj  on  his  dedaring  liis  option  to  become  a  partner  in  the 
banky  of  a  life  interest  in  the  lands  and  hereditaments  by 
the  will  directed  to  be  purchased  with  the  £50,000  (and 
for  which  the  estate  subsequently  purchased  by  the  testator 
in  Surrey  is  substituted  by  the  codicil) ;  and  then  I  find 
a  devise  of  the  testator's  residuary  real  and  personal  pro- 
perty upon  the  same  trusts  as  those  contained  in  the  pre- 
Tious  limitation — making  the  Plaintifi;  therefore,  tenant 
for  life  of  the  whole  of  the  testator's  residuary  estate.  I 
find  also  in  the  will  a  clause  in  which  the  testator  directs, 
that,  if  the  Plaintiff  accepts  his  offer  to  become  a  partner, 
he  must  promise  to  continue  a  partner  in  the  bank  for  the 
space  of  four  years.  And  later  in  the  will  I  find  a  direc- 
tion, that  the  estates  thereinbefore  expressed  to  be  con- 
ferred for  life  shall  be  determinable,  as  to  the  person  who 
shall  first  accept  the  testator's  offer,  with  his  ceasing  to  be 
a  partner  in  the  bank  at  any  time  before  the  expiration  of 
four  years  from  the  time  of  his  accepting  the  offer,  except 
for  the  reasons  or  under  the  circumstances  in  the  will 
mentioned,  or  on  his  becoming  bankrupt  or  insolvent ;  and 
as  to  the  others,  upon  their  bankruptcy  or  insolvency ;  and 
then,  and  not  till  then,  the  trustees  are  to  take  the  rents 
and  profits,  and  apply  them  for  other  purposes  :  the  obvious 
inference  being,  that,  until  some  one  of  those  contingencies 
happens,  the  Plaintiff  is  to  enjoy  the  rents  and  profits. 
As  regards  the  Plaintiff,  therefore,  I  find  in  the  will  a  clear 
devise  and  bequest  to  him  of  the  whole  of  this  prc^rty, 
subject  only  to  a  limitation  devesting  his  interest  therein 
in  a  certain  event,  which  as  yet  has  not  happened. 


1869. 


That  being  the  effect  of  the  will,  I  find  this  passage  in 
the  codicil : — "  It  is  my  particular  desire,  that  no  one  shall 
be  put  in  possession  of  my  estate,  or  shall  enjoy  the  rent, 
dividends,  and  profits  of  any  part  thereof,  or  of  any  prc^erty 
left  by  my  will  or  codicil,  until  he  shall  attain  the  age  of 

T  2 
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twenty-five  years ;  and  in  the  meantinie  the  rent^  dividends, 
and  profits  to  accumulate." 

Now,  as  regards  that  passage  in  the  codici],  it  seems  to 
me,  that,  even  if  the  authority  of  Montgomerie  v.  Woodn 
ley  {a)  were  not  so  nearly  in  point  as  it  is,  the  Court  would  be 
bound  to  hold  the  testator's  expressions  to  relate  simply  to 
the  enjoymetit  of  the  property,  and  that  he  did  not  mean 
the  clause  to  amount  to  a  revocation  of  the  interests  con- 
ferred by  his  will  to  the  extent  of  the  interval  between  the 
periods  when  his  devisees  should  attain  twenty-one  and 
twenty-five.  To  hold  that  the  clause  in  question  amounts 
to  a  revocation  of  those  interests,  would  be  nothing '  less 
than  to  create  an  intestacy — a  construction  which  the  Court 
would  be  most  reluctant  to  adopt;  for  the  direction  is 
simply,  that,  in  the  meantime,  the  rent,  dividends,  and 
profits  are  to  accumulate  :  they  are  not  given  over. 

Besides,  there  is  this  fiirther  objection  to  construing  the 
codicil  as  amounting  to  a  revocation  of  the  estates  devised 
by  the  will,  and  a  substitution  of  fi*esh  estates  to  vest  at 
twenty-five.  As  regards  all  the  estates  by  the  will  devised 
to  the  testator^s  nephews  bom  after  his  decease,  such  a 
construction  would  have  the  singular  efiect  pointed  out  by 
the  Lord  Chancellor  in  Montgomerie  v.  Woodley{b\  of 
making  them  all  void :  for,  by  cutting  out  four  years  of 
their  interest  aft«r  attaining  twenty-one,  it  woidd  bring  the 
limitations  to  the  testator's  unborn  nephews  within  the 
rule  against  perpetuities,  by  which  the  whole  of  such  limit 
ations  would  be  void. 


The  true  construction  of  the  codicil  is  clearly  this: 
There  is  to  be  no  alteration  in  the  limitations  made  by  the 
will  as  regards  the  persons  who  are  to  take,  or  as  regards 


(a)  5  Ves.  622. 


(b)  Id.  527. 
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the  time  at  which  their  interests  are  to  be  rested.  But, 
having  said  by  his  will  that  they  should  enjoy  the  property 
at  twenty-one,  it  occurs  to  him  in  the  codicil,  that  a  young 
man  of  twenty-one  is  not  competent  to  manage  his  affairs, 
and,  therefore,  he  desires  '^  that  no  one  shall  be  put  in 
possession  of  his  estate,  or  shall  enjoy  the  rents,"  until  he 
shall  attain  twenty-five:  every  word  in  the  codicil  pointing 
to  the  enjoyment  and  user  of  a  gift  which  is  taken  under 
the  will,  and  nothing  pointing  to  a  revocation  of  that  gift 
for  any  purpose,  still  less  for  the  mere  purpose  of  creating 
an  intestacy. 


1859. 


JwdgmeiU. 


It  seems  to  me  clear,  both  upon  principle  and  upon  the 
authorities  which  were  cited,  that  the  clause  in  the  codicil 
was  simply  an  attempt  to  put  a  fetter  upon  the  enjoyment 
of  the  property  given  by  the  will  after  the  period  when  the 
law  says  the  owner  of  property  shall  enjoy  it. 

The  result  is,  that  there  will  be  no  answer  to  the  first 
question,  the  case  being  not  yet  ripe  for  its  decision.  The 
answer  to  the  second  question  will  be,  that  the  desire  of  the 
testator  expressed  in  the  codicil  with  respect  to  the  accumu- 
lations of  the  rent,  dividends,  and  profits  of  his  estate  and 
property  is  inoperative. 


Decree  accordingly. 
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Apru^oth,  BERNARD  v.  MINSHULL. 

3%  2nd^  nth.   rp 

Trtut—Preca-  ^  ^^  PlaiiitifPs  late  wife  Martha  Bemardj  deceased,  by  a 

utry  Word§—  y^\\\  q^  testamentary  appointment  executed  by  her  in  1850, 

Object.  after  reciting,  as  the  fact  was,  that  her  late  father,  by  his 

The  maxim,  will  and  by  certain  codicils  thereto,  had  bequeathed    to 

Mbject^^nd  a  t^^^^stees  a  sum  of  £13,000  sterling,  and  also  certain  shares 

certain  object  in  other  real  and  personal  property  in  the  said  will  and 

in  order  to  con-  codicils,  or  one  of  them,  particularly  mentioned  or  referred 

where  the™^*'  to,  upon  trust  for  her  use  and  benefit  during  her  life,  with  a 

words  used  are  power  to  her  in  certain  events  therein  named  to  appoint 

precatorj'  only,    ^  *  * 

explained.  and  dispose  of  by  will  the  said  sum  of  £13,000  and  other 
»n^h  *^tni* t"**  trust  property,  proceeded  as  follows: — "Now,  it  is  my 
shall  excinde  intention  to  exercise  the  said  power  of  appointment,  and 
whom  the  pre-  accordingly  I  hereby  appoint  the  said  £13,000  and  the 

catory  words 

are  addressed, 

it  is  sufficient  if  it  appears  that  a  trust  was  intended,    although   the  object  of  such  trust 

cannot  be  ascertained. 

7  WUl  4^1  Vict.  c.  26,  «.  27 — Feme  Coverte — Separate  Use — Power  of  AppaitUmeta — 
Residuary  Bequest--''  All  orter."— The  27th  section  of  the  late  Wills  Act  (7  Will.  4  &  1  Vict, 
&  26)  applies  to  married  women  having  testamentary  powers  of  appointment  exercisable  during 
coverture,  equally  with  persons  sui  Juris. 

And  so  also  the  10th  and  other  sections  of  the  Act — Obiter. 

Testamentary  appointment  by  a  wife  of  £13,000  to  her  husband  "absolutely,"  fol- 
lowed thus :  "  but  it  is  my  request,  that,  after  reserving  for  his  own  absolute  use  and 
benefit "  £2000,  part  of  that  sum,  "  and  applying  all  the  interest,  &c.,  arising  fh>m 
the  above  settled  property  to  his  own  sole  use  and  benefit  during  his  life,  he  will  make 
such  disposition  of  the  remainder  by  will,  deed,  or  settlement  as  he  may  deem  most  de- 
sirable to  carry  out  my  wishes,  often  expressed  to  him  by  word.'*  The  testatrix  had 
never  expressed  to  her  husband,  by  word  or  otherwise,  any  intention  or  wish  as  to  the  disposi- 
tion of  the  remainder: — Held,  nevertheless,  that,  as  to  the  remainder,  a  trust  was  intended,  and, 
a  tm6t  being  intended,  that  the  husband  was  excluded. 

The  husband  admitted,  that  "  it  was  his  opinion,  judging  from  conversations  with  his  wife, 
that  it  was  her  wish  at  her  decease  that  her  own  rthUums  of  different  degrees,  or  some  oftkemy 
should  be  the  parties  benefited :"—  Held,  that,  even  if  the  husband  had  admitted  that  he  knew  the 
testatrix  intended  a  class  so  vague  and  indefinite  to  be  the  parties  benefited,  the  Court  could  not 
raise  on  that  admission,  upon  the  principle  of  Brown  v.  Biggs  (8  Ves.  661),  a  trust  in  their 
favour. 

But  heldf  that  the  property  in  question  passed  to  the  husband  under  a  subsequent  bequest  to 
him  in  the  will  of  "  all  and  singular  other  the  testatrix's  property,"  notwithstanding  the  clear 
intention  to  except  it  from  the  earlier  appointment  in  his  favour. 

The  question  in  such  cases  is,  whether  the  property  is  excepted  in  order  to  take  it  away,  under 
all  cireumstances  and  for  all  purposes,  fh>m  the  person  to  whom  the  rest  is  given,  or  whether 
merely  for  the  purpose  of  giving  it  to  some  one  else, 
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said  other  trust  property  so  vested  in  trustees  by  the  will  1B69. 
and  codicils  of  my  late  father  to  go  as  follows,  that  is  to  Bbrw ako 
say,  the  whole  to  my  husband  ThomM  Bemardy^  meaning  minbruli. 
the  Plaintiff, '' absolutely;  but  it  is  my  request  to  him»  that, 
after  reserving  for  his  own  absolute  use  and  benefit  the 
sum  of  £2,000,  and  applying  all  the  interest,  rents,  and 
dividends  arising  from  the  above  settled  property  to  his 
own  sole  use. and  benefit  during  the  term  of  his  natural 
life>  he  will  make  such  disposition  of  the  remainder  by 
will,  deed,  or  settlement,  as  he  may  deem  most  desirable  to 
cany  out  my  wishes  often  expressed  to  him  by  word.  And 
as  to  all  and  singular  other  my  property  and  estate,  real 
and  personal,  whatsoever  and  wheresoever  situate,  whether 
secured  to  me  by  marriage  settlement  or  otherwise,  I  give, 
devise,  and  bequeath  the  same  absolutely  to  my  said 
husband  Thomas  Bernard.  And  I  appoint  my  said 
husband  my  sole  executor  of  this  my  last  will  and  testar 
ment." 

Difficulties  having  arisen  as  to  the  construction  of  her 
will,  the  bill  was  filed  by  the  husband  of  the  deceased 
against  her  next  of  kin  under  the  Statutes  of  Distribution, 
to  determine  the  rights  of  the  parties. 

The  bill  contained  in  the  seventh  paragraph  the  follow- 
ing statement,  with  which  the  Defendants,  by  their  counsel 
at  the  bar,  expressed  their  desire  to  rest  satisfied,  as  the 
utmost  within  the  Plaintiff's  power  to  admit  with  reference 
to  the  wishes  of  his  deceased  wife  referred  to  in  her  will: — 

^^  The  said  Martha  Bernard  never  during  her  life  expressed 
to  the  Plaintiff,  by  word  or  otherwise,  any  intention  or  wish 
as  to  the  disposition  of  the  said  sum  of  £13,000  (less  the 
sum  of  £2,000,)  given  to  the  Plaintiff  for  his  absolute  use 
and  benefit,  or  of  the  said  other  trust  property  over  which 
she  had  a  power  of  disposition,  and  of  which  she  disposed 
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by  lier  will,  or  of  any.  part  thereof  respectively.  She  often, 
in  conversations  with  the  Plaintiff,  referred  to  a  disposal  of 
her  property,  but  never  expressed  herself  definitely  on  the 
subject ;  and  the  Plaintiff  believes,  from  such  conversations, 
that,  at  the  date  of  her  will,  and  also  at  the  time  of  her 
decease,  she  had  not  made  up  her  mind  for  whose  benefit 
she  would  wish  the  said  trust  funds,  or  any  part  thereof,  to 
be  applied  after  the  decease  of  the  Plaintiff.  It  is,  how- 
ever, his  opinion,  judging  from  conversations  which  he  had 
with  her  during  her  last  illness,  that  it  was  her  wish  at  the 
period  of  her  decease  that  her  own  relations  of  different 
degrees,  or  some  of  them,  should  be  the  parties  benefited 
(exclusively  of  the  children  of  the  Plaintiff,  whose  mother 
was  her  second  cousin).  This  conclusion  the  Plaintiff  has 
drawn  from  the  tenor  of  her  observations  to  him  respecting 
her  own  kindred ;  but  she  was  averse  to  giving  and  never 
gave  to  the  Plaintiff  any  specific  plan  to  guide  him, 
nor  did  she  ever  name  any  specific  object  or  any  specific 
class  of  objects  in  whose  favour  she  wished  to  bestow  any 
benefit,  nor  did  she  ever  name  any  specific  sum  or  sums  as 
the  amount  she  desired  any  object  or  class  of  objects  to 
receive.  She  apparently  had  not  confidence  in  her  own 
judgment  on  the  subject,  and  oft;en  spoke  of  ftiture  circum- 
stances which  might  occur  to  affect  the  condition  of  her 
kindred;  and  under  the  circumstances  aforesaid  there  is  no 
person  or  object,  nor  class  of  persons  or  objects,  in  whose 
favour  the  Plaintiff  could  by  will,  deed,  or  settlement 
dispose  of  the  said  trust  ftinds,  or  any  part  thereof,  after  his 
decease,  in  pursuance  of  any  wish  or  desire  ever  expressed 
to  him  by  his  said  wife,  the  said  Martha  Bernard!^ 


The  bill  prayed,  that  it  might  be  declared,  that,  by  the 
will  of  the  testatrix  Martha  Bernard^  the  legacy  of  £13,000, 
and  all  other  the  real  and  personal  estate  over  which,  by 
virtue  of  her  father^s  will,  she  had  any  power  of  testamen- 


C^^ernk-^iL 
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tarr  arT^cniraest,  m^r?  well  arJ  e&ctaiHr  mp(Kvnn>l  to         In>^ 
tiie  Fiai^nX  ix  his  own  ab<i!;ite  use  and  Ke»«^£t ;  and  il       Ekjkxm» 
pnveil  for  a  transfer  and  payrcent  to  the  PlASKtifF  of  tho      jii>ss*iti. 
flccmities  ani  mocev^  i^presseniin^  tho  said  logao\\  in  ac- 
ooniaiKe  vixli  that  declaration. 

It  was  admitted  at  the  bar,  that  the  testatxix  had  al^«i\ 
under  Iier  &tlier  s  will»  a  further  sum  of  £2^lXX\  and 
under  her  marriage  settlement  certain  other  propertr^ 
all  of  which  was  settled  to  her  separate  n^,  with  an  ahsiv 
lute  povro*  of  appointment  by  will  or  otherwise,  whether 
coverte  or  scJe. 


Mr.  Darij  in  the  absence  of  Mr.  Solij  Q.  C^  for  tlio 
Ilaintiff— 

The  Plaintiff  is  entitled  to  the  whole  of  the  £13>000.*— 
First,  under  the  appointment  of  that  specific  sum  in  tho 
earlier  part  of  the  will.  It  is  true,  that,  as  to  £11,000,  part 
of  that  sum,  the  appointment  is  coupled  by  a  request,  tliat^ 
subject  to  his  life  interest  therein,  the  Plaintiff  wUl  make 
such  disposition  of  it  as  he  may  deem  most  desirable  to 
carry  out  what  the  testatrix  calls  "my  wishes,  often 
expressed  to  him  by  word."  But  the  Plaintiff  distinctly 
ayers,  and  all  parties  accept  his  averment  as  true,  that  tho 
testatrix  never  in  her  life  expressed  to  him,  by  won!  or 
otherwise,  any  intention  or  wish  as  to  tlie  dis})osition  of 
the  property.  The  object,  therefore,  is  left  in  total 
uncertainty ;  and  it  has  been  well  settled  by  numerous  au- 
thorities, that,  in  order  to  create  a  trust  where  apt  words  are 
not  used  for  that  purpose,  and  the  expressions  ni*o  merely 
precatory,  expressive  of  request  or  hope,  tiie  object,  as  well 
as  the  subject-matter  of  the  trust,  must  be  certainly  dcfiued 
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by  the  will:  Caty  v.  Cary{a\  Knight  y.  Knight (b). 
Sale  V.  Moore  (c)y  Meredith  v.  IIeneage(d),  Bai^dswell  v. 
Bard8well{e\  Johnston  v.  Iiowlanda(f)j  Macnab  v.  WhUr 
bread(g\  Green  v.  Mar8den{h\  and  Palmer  y.  iStm- 
77u>mZ^(i).     Here,  therefore^  no  trust  has  been  created. 


The  Vice-Chancellob. — Does  it  follow  that  the 
Plaintiff  is  entitled  I  According  to  Brigge  v.  Penny  (k), 
he  may  be  excluded,  although  the  Court  should  be  of 
opinion  that  no  yalid  or  effectual  trust  has  in  fact  been 
created.  It  is  sufGcient  to  exclude  him  if  only  it  appear 
clearly  that  a  trust  was  intended. 

Mr.  Dart. — Upon  the  facts  of  this  case  it  does  not 
clearly  appear  that  a  trust  was  intended.  The  Plaintiff 
can  only  conjecture  as  to  what  were  the  wishes  of  his 
deceased  wife;  and  the  utmost  he  can  conjecture  is,  ^Hhat 
it  was  her  wish  that  her  own  relations  of  different  degrees, 
or  some  of  tfiem,  should  be  the  paities  benefited,"  exclusively 
of  his  own  children.  Even  if  this  passage  had  been  imported 
into  the  will,  and  the  request  in  the  will  had  been  that  the 
Plaintiff  would  make  such  disposition  of  the  fiind  as  he 
might  deem  most  desirable  for  the  benefit  of  the  class  of 
persons  to  which  it  refers,  the  objects  would  be  too  vague  to 
enable  the  Court  to  call  it  a  trust.  The  intention  of  the 
testatrix  could  only  be  effectuated  by  supposing  that  she 
intended  her  husband  to  give  to  any  members  of  the  class 
referred  to,  and  that  for  this  purpose  he  should  take  an 
absolute  interest  under  her  will :     Williams  v.  Williamsil). 


(a)  2  Sch.  k  Lef.  189. 
(ft)  3  Bcav.  173 ;  5.  C,  nom. 
KnightY.  Boughlon,  11  C1.&  F.  613. 
(c)  1  Sim.  534. 
((f)  Id.  542. 
(c)  9  Id.  819. 


(/)  2  De  G.  fit  Sm.  356. 

(g)  17  Beav.  299. 

(h)  1  Drew.  646. 

(0  2  Id.  221. 

(k)  3  M»N.  fit  Gor.  546. 

(0  1  Sim.,  N.  S.,  372. 
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Where  there  is  a  trust  for  indefinite  objects,  the  Court  infers         186^- 
irom  that  circumstance  an  intention  on  the  part  of  the      UKimAiio 
testator  to  leave  it  to  the  donee  of  the  property  of  his     misshuu- 


own  bounty  to  deal  with  it  as  he  thinks  proper. 

But  if  the  Court  should  hold  that  a  trust  Mras  intended, 
and  that  the  Plaintiff  is  not  entitled  under  the  appoint- 
ment of  this  specific  property  in  the  first  part  of  the 
will,  then,  secondly,  he  is  entitled  under  the  residuary 
bequest  Admitting  that  a  trust  was  intended,  it  is  clear 
that  no  valid  or  effectual  trust  has  been  created  ;  and  the 
trust,  if  any,  having  failed  from  the  impossibility  of  ascer- 
taining its  object,  the  property  passed  to  the  Plaintiff  under 
the  residuary  bequest.  By  the  27th  section  of  the  late  Wills 
Act(a),  a  bequest  by  the  testatrix  of  ^^  all  the  rest  and  resi- 
due "  of  her  property  would  clearly  have  been  sufficient  for 
this  purpose;  and  no  reasonable  distinction  can  be  taken 
upon  the  ground  that  the  words  used  are  ^^  all  and  singular 
other  my  property:"  Cogswells.  Armstrong{b)\ — ^the  rule 
being,  in  all  cases  of  residuary  bequests,  that  the  testator  is 
to  be  considered  to  have  given  the  property  away  from  the 
residuary  legatee  only  for  the  benefit  of  the  particular 
legatee:  Cambridge  v.  Rousic)  ;  and,  upon  failure  of  the 
particular  intent,  the  Court  gives  effect  to  the  general 
intent :  Easum  v.  AppUford  (</). 


Argumtnit, 


[He  cited  also  In  re  Harries*  Tru8t{e)\ 

The  ViCE-CiiANCELLOK  (to  Mr.  Sfiapter), — Brigga  v. 
Penny  decides  that  the  Plaintiff  cannot  take  the  property 
in  question  under  the  specific  appointment  contained  in 
the  earlier  part  of  the  will,  since  it  is  clear  that  a  trust. 


(a)  7  Will.  4  &  1  Vict.  cap. 
26,  8.  27. 

(6)  2  K.  &  J.  227. 


(c)  8  Ves.  12,  25. 
(rf)  5  My.  &  Or.  5G. 
(c)  Suprk,  p.  199. 
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whether  validly  created  in  fact  or  not,  was  intended  by  the 
testatrix  in  that  part  of  her  will.  But  upon  the  rest  of  the 
case  I  must  hear  the  defence. 

Mr.  Shaptery  Q.  C,  Mr.  Giffardy  Q.  C,  Mr.  Trippy  and 
Mr.  C  T.  SimpaoTiy  for  the  next  of  kin  of  the  testatrix  en- 
titled under  the  Statutes  of  Distribution — 

If  the  beneficial  interest  in  the  property  in  question  was 
not  intended  by  the  testatrix  for  her  husband,  then,  upon 
the  PlaintiflTs  own  admissions,  a  valid  trust  must  be  taken 
to  have  been  created  by  the  testatrix  in  their  favour.  For, 
by  the  statements  in  his  bill,  tlie  Plaintiff  has  admitted 
that  he  has  a  power  of  disposition  among  his  wife's  ^^  rela- 
tions," which  is  a  definite  class  of  objects ;  and  where  there 
is  a  power  of  division  among  certain  definite  objects,  the 
donee  not  exercising  the  power,  the  Court  will  exercise  it 
in  favour  of  those  objects:  Brown  v.  HiggB{a)y  Pope  v. 
Whitcomb€{h)y  Tiffin  v.  Longman{c\  and  Finch  v.  HoU 
lingBworih  (d). 

But  if  the  Court  should  be  of  opinion  that  no  valid 
trust  has  been  created  in  favour  of  the  Defendants,  then 
the  testatrix  died  intestate  quoad  the  property  in  question ; 
and  in  that  event  also  the  Defendants  are  entitled.     For, 

First,  the  property  in  question,  not  being  the  absolute 
property  of  the  testatrix  but  property  over  which  she  had 
merely  a  power  of  appointment,  would  not  pass  by  a  resi- 
duary bequest.  The  27th  section  of  the  Act  supposes  a 
testator  who  can  bequeath.  It  is  not  applicable  to  the 
case  of  a  bequest  by  a  married  woman. 

(o)  4  VcB.  708 ;  S.  C,  aflfirmed  reeled,  21  Beav.  112. 

on  rehearing,  5  Id.  495  ;  and  on  (c)  15  Beav.  275. 

appeal,  8  Id.  561.  (cO  21  Id.  112. 

(h)  3  Mer.  689 ;    S.  C.  cor- 
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The  8th  section  of  the  Act  provides,  that  no  will  made 
by  a  married  woman  shall  be  valid  except  such  a  will  as 
might  have  been  made  by  a  married  woman  before  the  pass- 
ing of  the  Act ;  and  before  the  passing  of  the  Act  a  be- 
quest by  a  married  woman  of  her  own  personal  estate  would 
not  have  included  property  over  which  she  had  merely  a 
power  of  appointment. 

The  Vice-Chancellor. — ^If  your  contention  is  right 
on  this  point,  then,  notwithstanding  the  provision  contained 
in  the  10th  section  of  the  Act,  wherever  a  married  woman 
has  a  power  of  appointment  to  be  exercised  by  a  will  signed 
and  sealed  in  the  presence  of  two  or  more  witnesses,  a  will 
not  under  seal  would  be  inoperative  as  an  execution  of  the 
power. 

Mr.  Shapter  and  Mr.  Simpson. — Admitting,  however,  for 
the  sake  of  argument,  tliat  the  27th  section  of  the  Act  applies 
in  ordinary  cases  to  a  residuary  bequest  by  a  married  woman, 
it  does  not  apply  to  the  present;  for  it  is  expressly  provided 
by  the  Act,  that  the  27th  section  shall  not  apply  where  "a 
contrary  intention  shall  appear  by  the  will  ;*'  and  here  that 
is  the  case.  Here,  as  the  Court  has  already  decided,  the 
testatrix  clearly  intended  to  appoint  the  property  in  ques- 
tion in  favour  of  the  objects  which,  as  she  believed,  she  had 
often  explained  to  her  husband,  and  to  exclude  her  hus- 
band from  taking  any  benefit  from  the  £13,000  except  what 
she  had  expressly  appointed  in  his  favour.  In  all  cases  of 
this  description,  the  question  is,  what  did  the  textatrix  con- 
template in  making  the  residuary  bequest  T — did  she  contem- 
plate passing  an  interest  which  would  become  undisposed 
of  in  the  event  of  the  failure  of  the  preceding  trust  —  or 
did  she  mean  merely  to  dispose  of  those  things  which  had 
not  before  been  disposed  of  by  her  will  ?  Doe  v.  Pearson  (a). 


1859. 


AryumenL 


(o)  6  East,  181. 
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AryuTnent, 


Upjohn  V.  Upjohn  (a)y  Circuitt  v.  Perry  (b)^  Pom/vet  v.  Per- 
ring{c)y  Easum  v.  Apple/ord(d)^ 

Besides,  the  words  of  the  residuary  gift'^^  all  and  singular 
other  my  property  and  estate,  real  and  personal,  .  .  .  whe- 
ther secured  to  me  by  marriage  settlement  or  otherwise," 
are  satisfied  by  referring  them  to  the  £2,000  to  which  the 
testatrix  was  entitled  under  her  father*s  will,  and  the  other 
property  to  which  she  was  entitled  under  her  marriage 
settlement,  without  having  recourse  to  the  forced  construc- 
tion proposed  by  the  Plaintiff. 


[They  cited  also,  in  reference  to  the  operation  of  the 
recent  Wills  Act,  Griffiths  v.  6rafe(e)]. 

Mr.  Darty  by  the  direction  of  the  Vice-Chancellor, 
limited  his  reply  to  the  question  whether  a  contrary  inten- 
tion appeared  by  the  will. 


Judgment  reserved. 


May  nth. 
Judgment, 


ViCE-CnANCELLOR  SiR  W.   PaGE   WoOD  : — 

This  case  was  very  fiiUy  and  ably  argued;  and  I  reserved 
my  judgment  more  with  a  view  to  consider  carefully  the 
numerous  authorities  that  were  cited,  than  from  any  doubt 
that  occurred  to  me  at  the  hearing  of  the  cause. 


The  case  arises  upon  a  will  or  testamentary  appointment 
m<ade  by  the  PlaintifTs  late  wife,  who,  under  her  father's 


(a)  7  Beav.  59. 
(h)  23  Id.  275. 
(c)  5  D.  M.  G.  775.. 
(rf)  5  My.  &  Cr.  56. 


(e)  12  Sim.  827,  354 ;  as  to 
which,  however,  sec  Eccles  v. 
Cheyne,  2  K.  &  J.  679,  683. 
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will,  had  a  general  power  of  appointment,  whether  coverte 

or  sole,  over  a  sum  of  £13,000 ;  and  had  also,  under  her 

marriage  settlement,  other  property  subject  to  a  like  power. 

That  will  was  as  follows  —  [The  Vice-Chancellor  read  the      j^Zii^, 

will  as  above]. 

The  first  question  was,  whether  the  lady's  husband,  who 
is  the  Plaintiff  in  the  cause,  became  entitled  to  the  whole 
of  the  £13,000  under  the  absolute  appointment  to  him 
contained  in  the  first  part  of  the  will,  regard  being  had  to 
the  clause  by  which  that  appointment  is  followed — namely, 
"  but  it  IS  my  request  to  him,  that,  after  reserving  for  his 
own  absolute  use  and  benefit  the  sum  of  £2,000,  and 
applying  all  the  interest,  rents,  and  dividends  arising  from 
the  above  settled  property  to  his  own  sole  use  and  benefit 
during  the  term  of  his  natural  h'fe,  he  will  make  such  dis- 
position of  the  remainder  by  will,  deed,  or  settlement  as 
he  may  deem  most  desirable  to  carry  out  my  wishes,  often 
expressed  to  him  by  word." 

Upon  this  part  of  the  case  the  Plaintiff  avers  in  his  bill 
— ^and  all  the  parties  interested  are  willing  to  accept  the 
averments  in  his  bill  as  containing  the  whole  truth  upon 
the  subject — that  the  testatrix  never  expressed  to  him,  by 
word  or  otherwise,  any  intention  or  wish  as  to  the  disposi- 
tion of  the  property  in  question ;  and  that  being  so,  and 
the  words  used  in  the  will  not  being  in  the  form  properly 
adapted  for  the  creation  of  a  trust,  but  being  simply  in  the 
form  of  a  request  that  the  Plaintiff  will  dispose  of  the  pro- 
perty in  the  manner  referred  to  in  the  will,  he  contends 
that  there  is  no  trust  created,  inasmuch  it  has  often  been 
laid  down  in  the  authorities,  that,  in  order  effectually  to 
create  a  trust  where  formal  words  are  not  used  for  that 
purpose,  and  the  words  used  are  simply  expressive  of  hope, 
desire,  or  request,  it  is  essential  that  there   should  be  a 


286 


1859. 


Judgment. 


CASES  m  CHANCERY. 

certain  subject  and  a  certain  object  of  the  trust  to  be  so 
created. 

Now,  in  reference  to  that  often  repeated  maxim,  I  prefer 
the  words  of  other  judges  to  my  own ;  and  I  think  the 
matter  was  well  considered,  and  the  true  theory  enunciated, 
by  Lord  Cranworthy  when  Vice-Chan cellor,  in  the  case  of 
Williams  y.  Williams  {a).  At  the  conclusion  of  the  argu- 
ment, reserving  his  more  deliberate  judgment  for  a  subse- 
quent occasion,  he  says  ^*  the  real  question  in  all  these 
cases  always  is,  whether  the  wish,  or  desire,  or  recom- 
mendation that  is  expressed  by  the  testator,  is  meant  to 
govern  the  conduct  of  the  party  to  whom  it  is  addressed  ; 
or  whether  it  is  merely  an  indication  of  that  which  he 
thinks  would  be  a  reasonable  exercise  of  the  discretion  of 
the  party,  leaving  it,  however,  to  the  party  to  exercise  his 
own  discretion.     That  is  the  real  question  "  (6). 

Pausing  for  an  instant  upon  those  words,  which  appear 
to  me  accurately  to  express  the  rule  in  these  cases,  I  would 
observe,  that  there  has  been  some  confusion — ^which,  how- 
ever, has  been  cleared  away,  as  it  seems  to  me,  by  Lord 
Truro  in  Briggs  v.  Penny  {c\ — as  to  the  meaning  of  the 
maxim,  that  a  certain  subject  and  a  certain  object  are 
necessary  to  constitute  a  trust  where  the  words  used  are 
precatory  only.  In  laying  it  down  as  a  necessary  condition 
that  there  must  be  a  certain  object,  it  was  not  meant,  as  I 
apprehend,  to  lay  it  down,  that,  in  order  to  constitute  such  a 
trust  as  shall  exclude  the  donee  of  the  property  from  applying 
it  to  his  own  use,  it  must  appear  with  certainty  who  were 
the  objects  for  whom  the  testator  intended  it.  Suppose, 
for  instance,  that,  by  the  precatory  words  in  the  will,  the 
donee  is  requested  to  apply  property,  the  amount  of  which 
is  ascertained,  "for  the  benefit  of ,"  or  "for  the 

(a)  1  Sim.,  N.  S.,  358.       (6)  Id.  368.       (c)  3  M*N.  &  Gor.  546. 
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iMBefit  of  the  perscin  I  hare  luuned  in  a  pai^er  that  will  be  1^*^^* 
fovDii  in  such  a  drawer,**  and  there  is  no  such  paper  found;  Bckcaku 
in  either  case  there  woold  be  nncertainty  enough  as  to  the  jinwHru. 
object,  and  vet  such  a  tmst  would  be  created  as  would 
eflfectoaDT  exclude  the  donee  from  applying  the  property  to 
his  own  ose.  But  what  is  meant  by  the  rule  is  this  :  in 
ascertaining  whether  the  precatory  words  import  merely  a 
reoommendation  on  the  part  of  the  testator  of  that  which 
he  thinks  will  be  a  reasonable  exercise  of  discretion  on  the 
part  of  the  donee,  leaying  it,  howeyer,  to  the  donee  to 
exercise  his  own  discretion,  or  whether  they  import  a 
definite  imperatiye  direction  to  him  as  to  his  mode  of 
dealing  with  the  property,  the  Court  will  be  guided  by  the 
consideration  whether  the  amount  he  is  requested  to  gi^'e  is 
certain  or  uncertain,  and  whether  the  objects  to  be  selected 
are  certain  or  uncertain ;  and  if  there  is  a  total  absence  of 
explicit  direction  as  to  the  quantum  to  be  giyen,  or  as  to 
the  objects  to  be  selected  by  the  donee  of  the  property, 
then  the  Court  will  infer,  firom  the  circumstance  of  tlie 
testator  haying  used  precatory  words — expressiye  only  of 
hope,  desire,  or  request — ^instead  of  the  formal  words  usual 
for  the  creation  of  a  trust,  that  those  words  are  used  not  for 
the  purpose  ^f  creating  an  imperatiye  trust,  but  simply  as 
suggestions  on  the  part  of  the  testator  for  the  guidance  oF 
the  donee  in  the  distribution  of  the  property,  the  testator 
placing  implicit  reliance  upon  his  discretion,  and  leaving 
im  the  sole  judge  whether  he  will  adopt  those  suggestions 
or  not,  and  whether  he  will  dispose  of  the  property  in  the 
manner  indicated  by  the  testator,  or  in  any  other  manner, 
at  his  absolute  discretion. 

On  a  subsequent  day,  Lord  Cranworih^  in  the  same' case 
of  WiUiatM  y.  Williamay  expressed  himself  thus : — "  It  has 
been  said,  that  the  points  to  be  inquired  into  are,  first, 
whether  the  subject-matter  to  which  the  precatory  words 
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apply  is  clear ;  and,  secondly,  whether  the  favoured  objects 
are  distinctly  ascertained :  and  when  these  two  requisites 
concur,  that  is,  when  there  is  no  doubt  as  to  the  property  to 
which  or  the  persons  to  whom  the  precatory  words  refer, 
there  it  would  seem  to  have  been  sometimes  assumed,  that 
such  words  are  as  obligatory  as  words  creating  an  express 
trust.  I  confess  that  this  reasoning  has  never  carried  cx)m'io- 
tion  to  my  mind.  I  doubt  if  there  can  exist  any  formula 
for  bringing  to  a  direct  test  the  question  whether  words  of 
request,  or  hope,  or  recommendation  are  or  are  not  to  be 
construed  as  obligatory.  It  may  be  very  safe,  in  general,  to 
say,  that  when  there  is  uncertainty  as  to  the  subject-matter, 
or  as  to  the  objects  in  whose  favour  the  request,  or  hope,  or 
recommendation  is  expressed,  there  precatory  words  cannot 
have  been  intended  to  be  absolutely  binding.  But  the 
converse  of  the  proposition  is  by  no  meaCkis  equally  true. 
The  subject-matter  of  the  bequest,  and  the  objects  of  the 
testator^s  bounty,  may  be  perfectly  ascertained,  and  yet 
the  context  may  show  that  words  of  hope,  or  request,  or 
recommendation  were  not  intended  to  interfere  with  the 
absolute  discretion  of  the  legatee"  (a).  In  other  words,  these 
canons  of  construction  are  valuable  as  affording  a  general 
rule  by  which  the  Court  is  to  be  guided  in  the  absence  of 
particular  expressions  in  the  will,  but  in  the  construction  of 
every  will  the  whole  instrument  must  be  carefully  weighed 
and  considered. 

In  adopting  that  course  in  the  case  before  me,  I  find 
myself  concluded  by  authority,  for  Briggs  v.  Penny  (h) 
appears  to  me  to  have  been  a  case  far  less  strong  than  the 
present  for  holding  that  a  trust  was  created.  In  that  case 
there  was  an  absolute  gifl  to  the  legatee  of  the  whole 
property,  only  there  were  superadded  these  words  at  the 
close  of  the  bequest :  ^^  well  knowing  she  will  make  a  good 

(a)  1  Sim.  N.  S.  369,  370.  (6)  3  M*N.  &  G.  646. 
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use  and  dispose  of  it  in  a  manner  in  accordance  with  my 
views  and  wishes.'*  "  Well  knowing  "  it  may  be  said,  is  a 
somewhat  stronger  expression  than  the  word  "request,'* 
leading  somewhat  nearer  to  the  implication  of  a  trust;  but, 
on  the  other  hand,  the  words  "  she  will  make  a  good  use 
and  dispose  of  it,"  were  extremely  apt  for  showing  that  the 
legatee  was  to  have  the  disposal  of  it  absolutely,  according 
to  her  own  will,  instead  of  the  will  of  the  testatrix.  I  ought 
to  observe,  there  was  in  that  case  further  a  gift  of  £3000 
for  the  trouble  the  legatee  would  have  in  acting  as 
executrix,  which  was  relied  on  in  the  judgment.  Lord 
TrurOy  however,  placed  his  judgment  on  these  grounds, 
which  apply  far  more  strongly  to  the  case  which  I  have  before 
me  (a).  He  says — "  With  reference  to  the  third  condition" 
(namely,  the  uncertainty  of  the  object),  "  it  has  been  con- 
tended, that  the  object  is  not  certain;  and  it  has  been  stated, 
and  with  truth,  that  vagueness  in  the  object  is  regarded  as 
evidence  that  no  trust  was  intended  to  be  created ;  and  it 
has  been  in  eifect  argued,  and  indeed  with  very  great 
plausibility,  that  the  words  which  are  superadded  to  the 
bequest  are  merely  expressive  of  the  testatrix's  full  con- 
viction, from  her  reliance  on  the  character  of  Miss  Penni/j 
that  she  would  make  as  good  use  of  what  was  given  her  as 
of  her  own  property,  and  would  in  fact  dispose  of  it  in  such  a 
way  as  would  further  those  objects,  which,  as  the  intimate 
friend  of  the  testatrix,  'she  well  knew  that  the  testatrix  was 
desirous  of  promoting.  Specious,  however,  as  this  con- 
struction undoubtedly  is,  I  am  of  opinion  that  it  is  not  the 
true  construction  of  these  words;  it  is  assuming  the 
whole  question,  to  say,  that  *  views  and  wishes '  are  too 
vague  to  import  a  trust.  The  fact  that  the  testatrix  *  well 
knew'  or  believed  that  Miss  Penny  would  dispose  of  the 
property  in  a  manner  in  accordance  with  the  testatrix's 
views   and  wishes,  of  necessity  implies  that  the  testatrix 

(a)  Id.  p.  555. 
u  2 
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1859.        assumed  that  such  views  and  wishes  were  abready,  or  would 
thereafter,  either  in  writing  or  verbally,  be  made  known.** 

That  is  an  exceedingly  strong  way  of  putting  it,  un- 
doubtedly. It  explains,  however,  the  view  taken  by  the 
Lord  Chancellor,  and  which  I  have  ventured  to  take  on 
the  present  occasion,  as  to  what  was  meant  by  the  Courts 
when  they  have  spoken  of  certainty  of  the  object.  The 
question  is,  not  whether  the  object  is  so  defined  by  the 
testatrix  that  it  can  be  distinctly  ascertained  by  the 
Court,  but  whether  the  object  is  purposely  left  to  be 
defined  by  the  donee  of  the  property.  If  I  find  it  purposely 
left  to  the  donee  of  the  property  to  select  the  object  in  any 
manner  he  may  think  proper,  then  that  is  of  course  strong 
evidence  to  show  that  what  was  expressed  by  way  of  wish 
was  not  intended  by  way  of  trust,  but  was  left  absolutely 
to  the  sole  discretion  and  control  of  the  donee.  But'  if  I 
find  that  an  absolute  object  was  intended  with  reference  to 
the  property  in  question,  although  that  object  may  fail  to 
be  ascertained,  yet,  once  admit  there  is  a  definite  object, 
and  a  trust  is  the  clear  result. 

In  the  case  before  me,  nothing  can  be  more  dear  than  that, 
so  far  as  regards  the  property  in  question,  the  testatrix  never 
intended  her  husband  to  have  any  benefit  firom  the  appoint- 
ment. It  is  true  that  the  whole  of  the  £13,000  is  appointed 
in  the  first  instance  to  the  husband  ^^  absolutely ;"  but,  in  that 
appointment,  the  testatrix  does  not  use  the  words  '^  for  his 
own  use  and  benefit,"  which  she  does  use  by  contrast  in  a 
subsequent  part :  ^'  I  give  the  sum  of  £13,000  to  my 
husband  absolutely;  but  it  is  my  request  to  him,  that, 
bAqt  reserving  for  his  own  absolute  use  and  benefit  the 
sum  of  £2,000,  and  applying  all  the  interest,  rents,  and 
dividends  arising  from  the  above  settled  property  to  his 
own  sole  use  and  benefit  during  the  term  of  his  natural 
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life,  he  will  make  such  disposition  of  the  remainder  by 
wiU,  deed,  or  settlement,  as  he  may  deem  most  desirable 
to  carry  ont  my  wishes,  often  expressed  to  him  by  word." 
The  testatrix  has  measured,  in  the  plainest  and  most  distinct 
terais,  what  it  is  she  intends  her  husband  to  have  for  his  own 
use  and  benefit,  and  you  expect  firom  that,  as  a  necessary  con- 
sequence, before  reading  what  follows,  that  she  is  going  to  say 
"  The  rest  is  not  to  be  yours,  I  have  measured  you  out  £2,000 
for  your  own  use  and  benefit.  I  have  given  you  the  interest 
of  the  whole,  during  your  life,  for  your  own  use  and 
benefit"  One  naturally  expects  to  find  the  remainder 
given  for  some  one  else.  Then  she  expresses  it  in  the  form 
of  request :  she  gives  him  a  power,  whether  by  will,  by 
deed,  or  by  settlement,  but  appearing  to  give  him  no 
discretion  otherwise  than  by  deed,  wil],  or  settlement,  to 
dispose  of  the  remainder  ^^  as  he  may  deem  most  desirable 
to  cany  out  her  wishes,  often  expressed  to  him  by  word." 
She  assumes  that  he  knows  her  wishes;  that  they  have  been 
often  expressed  to  him ;  and  she  gives  him  a  portion  of  the 
property  for  his  own  use  and  benefit ;  but  says  in  effect, 
^^  as  to  the  remainder,  it  is  not  to  be  so,  but  I  give  you  the 
option,  by  will,  or  by  deed,  or  by  settlement,  of  carrying 
into  effect  my  wishes,  often  expressed  to  you  by  word." 


1859. 


./IMf^MMC. 


It  is  true  the  husband  says,  '^  This  is  all  a  mistake  on 
the  part  of  the  testatrix :  she  never  expressed  to  me  her 
wishes ;"  but  the  question  is  not  whether  the  testatrix  was 
mistaken  in  that  respect,  but  what  she  intended  by  her 
will ;  and  however  mistaken  she  may  have  been  in  supposing 
that  she  had  often  expressed  her  wishes  to  the  Plaintiff, 
nothing  can  be  clearer  than  her  intention  in  her  will  that 
the  property  should  be  disposed  of  in  carrying  out  those 
wishes ;  and  although,  as  the  case  stands,  it  is  now  im- 
possible to  ascertain  what  those  wishes  were,  or  whom  she 
intended  as  the  objects  of  that  disposition,  still,  in  con- 
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sidering  the  intention  of  the  testatrix  in  making  this  ap- 
pointment, it  is  perfectly  clear  that  the  beneficial  interest 
was  not  intended  for  her  husband,  but  for  the  objects,  now 
no  longer  capable  of  being  ascertained,  which  she  as- 
sumed, whether  correctly  or  incorrectly,  that  she  had 
often  expressed  to  him. 

It  was  then  contended,  on  the  part  of  the  next  of  kin  of 
the  testatrix — and  this  brings  me  to  the  second  branch  of 
the  case — that,  if  the  beneficial  interest  was  Aot  intended 
for  her  husband,  then,  upon  the  statements  in  the  bill,  a 
valid  trust  must  be  taken  to  have  been  created  by  the 
testatrix  in  their  favour  ;  for,  upon  the  statements  in  the 
bill,  the  Plaintifi^,  it  was  said,  has  in  effect  admitted  that  he 
had  a  power  of  disposition  among  his  wife's  "  own  relatives," 
which  is  a  definite  class  of  objects ;  and,  according  to  the 
doctrine  established  in  Harding  v.  Glyn{a)j  and  Brovm  v. 
IIigg8(b)j  and  followed  in  a  long  series  of  decisions,  where 
there  is  a  power  of  division  among  certain  definite  objects, 
and  that  power  is  not  exercised  by  the  donee,  the  Court 
will  exercise  it  in  favour  of  those  objects ; — ^treating  the  will 
as  creating  a  valid  trust  in  their  favour,  although  a  power 
of  division  merely  is  expressly  given. 

Now  the  husband's  statement  is  as  follows — [The  ViCE- 
Chancellor  read  the  statement  contained  in  the  7th 
paragraph  of  the  bill  (c)]. 

Upon  that  statement,  I  think  it  is  hopeless  to  contend 
that  there  was  a  trust  created  in  favour  of  any  definite 
class  of  objects,  Williams  v.  Williams  (d)j  which  I  have 
already  cited  upon  the  earlier  point  of  the  case,  is  an  ex- 
press authority  that  the  doctrine  of  Brown  v.  IIiggs(b) 


(a)  1  Alk.469 ;  S.  C.,5  Ve8.501. 

(6)  4  Ves.  708;  affirmed  on 
rehearing,  5  Id.  495,  and .  on 
appeal,  8  Id.   561 ;    and  see   1 


Jarm.  Wills,  461  et  seq. 
(c)  Supr&  pp.  277,  278. 
id)  1  Sim.,  N,  S.,  358. 
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cannot  possiblj  be  applied  for  the  piupose  of  raising  upon 
sach  a  statement  a  trust  which  this  Conrt  could  exercise. 
There  is  no  distinct  averment  as  to  what  the  deceased  in 
fact  intended.  It  is  not  stated  as  a  fact,  that  she  ever 
arrived  at  any  definite  intention  as  to  the  persons  to  be 
benefited.  All  that  is  stated  is  an  inference,  ^^  an  opinion  ** 
on  her  husband^s  part,  ^^  judging  firom  conversadons  he 
had  vnth  her  during  her  last  illness,  that  it  was  her  wish." 
And  even  then  the  class  is  not  defined.  His  opinion  is,  that 
it  was  her  wish,  not  "  that  her  own  relations  of  difierept 
degrees  should  be  the  parties  benefited,"  but  "  her  own  re- 
lations of  different  degrees,  or  some  of  them." 


1859. 
Bernard 
UiKsnuu.. 


The  expression,  in  fact,  is  weaker  in  some  respects  than 
that  in  Williams  v.  WilUamsy  where  the  same  contest 
arose.  In  Williams  v.  Williams  the  words  were  these  "  It 
is  my  wish,  that  you  should  enjoy  eveiything  in  my  power 
to  give,  using  your  judgment  as  to  where  to  dispose  of  it 
amongst  your  children,  when  you  can  no  longer  enjoy  it 
yourself;  but  I  should  be  unhappy  if  I  thought  it  possible 
that  any  one  not  of  your  family  should  be  the  better  for 
what  I  feel  confident  you  will  so  well  direct  the  disposal  of." 
It  was  held  there,  "  that  the  word  *  family,'  was  not  confined 
to  children,  but  included  descendants  in  every  degree,  and 
that  the  wife  was  entitled  to  the  property  absolutely,  and 
not  merely  for  her  life,  with  a  power  in  the  nature  of  a 
trust  for  her  children."  Lord  Cranworth  says  (a),  "  In  this 
state  of  things,  I  think  that  the  word  ^  family,'  as  used  in 
the  codicil,  is  not  confined  to  children  only,  but  would 
include  descendants  in  every  degree.  The  word  *  family,' 
is  one  of  doubtful  import,  and  may,  according  to  the 
context,  mean  children,  or  heir,  or  next  of  kin.  But  here 
1  think  the  words  *  of  your  family,'  are  equivalent  to  ^  of 
your  blood:'  that  is,  *  your  posterity,  your  descendants.'" 

(«)  1  Sim.,  N.S.,  371. 
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But  then,  in  a  subsequent  passage,  he  goes  on  to  say,  ^  the 
power,  if  it  be  a  power,  is  one  of  distribution  not  of 
selection;  and  so,  if  the  widow  should  die  without  exercising 
the  power,  leaving  children,  grandchildren,  and  great 
grandchildren,  they  would  all  take  as  a  class  per  capita. 
It  is  impossible  to  imagine  that  this  was  ever  contemplated 
by  the  testator ;  and  so  the  only  other  construction  must 
prevail — ^namely,  that  which  would  enable  the  wife  to  give 
to  any  descendant,  by  virtue  of  an  absolute  interest  vested 
iu  her  by  her  husband"  (a). 


Tlie  observations  Lord  Cranworth  there  makes  are  quite 
sufficient  to  show,  that,  where  the  class  is  so  indefinite  as 
that  which  in  this  case  is  described  by  the  husband  by  the 
words  *•  her  own  relations  of  different  degrees,  or  some  of 
themy^^  the  Court  cannot  treat  the  case  as  raising  a  trust 
which  it  can  exercise  in  favour  of  such  a  class,  upon  the 
principle  of  Brown  v.  Higga;  and  that,  even  if  the 
husband  had  admitted  (which  he  has  not)  that  he  knew  the 
testatrix  intended  a  class  so  vague  and  indefinite  to  be  the 
parties  benefited,  the  Court  could  not  raise,  on  that 
admission,  a  trust  in  their  favour. 


Bfifore  quitting  this  branch  of  the  case,  I  ought  to  notice 
an  argument  used  by  the  husband,  tliat,  if  the  will  had 
imported  into  it  what  did  pass  between  himself  and  the 
testatrix,  then  the  objects  would  be  so  indefinite  as  to  bring 
it  within  the  rule,  that,  where  there  is  a  trust  for  indefinite 
objects,  it  is  intended  to  be  left  to  the  person  himself,  out  of 
his  own  bounty,  to  deal  with  it  as  the  owner,  as  he  thinks 
proper.  I  think  there  is  a  fallacy  in  that  argument.  The 
husband  may  be  perfectly  honest  in  sayings  that  all  which 
passed  was  what  he  has  stated ;  but  I  cannot  import  what  he 
says  he  understood,  however  honestly  he  may  say  it,  into 
(a)  1  Sim,,  N,  S,,  372, 
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the  willy  as  being  what  the  wife  intended  when  she  made 
her  will.  What  the  wife  intended  were  certain  wishes, 
which,  as  she  has  distinctly  said,  she  believed  were  often 
expressed  to  hct  husband  by  word. 

I  come  now  to  the  third  point,  which  was  one  of  more 
nicety  than  the  preceding — namely,  as  to  the  eflTect  of  the 
residuary  clause — "  And  as  to  all  and  singular  other  my 
property  and  estate,  real  and  personal,  whatsoever  and 
wheresoever  situate,  whether  secured  to  me  by  marriage 
settlement  or  otherwise,  I  give,  devise,  and  bequeath  the 
same  absolutely  to  my  said  husband."  The  question  is, 
whether  that  includes  the  property  comprised  in  the  original 
appointment,  which  has  failed  from  the  impossibiUty  of 
ascertaining  the  object. 

I  will  first  suppose  the  original  appointment  to  have  been 
an  appointment  in  trust  for  blank,  nothing  being  said  about 
the  testatrix's  "wishes  often  expressed  to  her  husband;" 
because  some  little  change  may  take  place  in  the  impression 
produced  by  the  case,  from  it  appearing  that  the  husband 
is,  in  a  certain  sense,  benefiting  by  his  want  of  recollection, 
or  by  his  want  of  accuracy,  in  ascertaining  what  his  wife 
intended.  If  the  original  appointment  had  been  in  trust 
for  blank,  would  the  property  comprised  in  that  appoint- 
ment have  passed  by  the  residuary  bequest  ? 

The  PlaintiflF  relied  on  the  27th  section  of  the  late  Wills 
Act,  ^'  That  a  bequest  of  the  personal  estate  of  the  testator, 
or  any  bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  such  description  shall 
extend  (as  the  case  may  be)  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
ojHjrate  as  an  execution  of  such  power,  unless  a  contraiy 
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intention  shall  appear  by  the  will."  And,  if  this  had  been 
a  simple  bequest  "of  all  my  residuary  estate,"  there  could 
have  been  no  doubt  that  it  would  include  any  property  over 
which  the  testatrix  had  a  power  of  appointment,  unless  I 
am  to  give  effect  to  the  objection  taken  in  limine — upon 
which  I  did  not  hear  a  reply — that  with  regard  to  a  married 
woman  the  27th  clause  of  the  Act  has  no  operation 
whatever. 


As  to  tliat  part  of  the  case,  the  argument  was,  that 
inasmuch  as  the  8th  section  of  the  Act  enacts,  "  That  no 
will  made  by  any  married  woman  shall  be  valid,  except 
such  a  will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  the  Act,"  a  bequest  in  the  words  here 
used  "  as  to  all  and  singular  other  my  property  and  estate^ 
real  and  personal,  whatsoever  and  wheresoever  situate, 
whether  secured  to  me  by  marriage  settlement  or  otherwise, 
I  give,  devise,  and  bequeath  the  same,"  would  not  have  the 
effect  of  passing  any  property  over  which  the  testatrix  had 
merely  a  power  of  appointment ;  because,  under  tlie  old 
law,  a  bequest  by  a  married  woman  of  her  own  personal 
estate  would  not  include  property  over  which  she  had 
merely  a  power  of  disposition. 


It  appears  to  me  plain,  that,  looking  to  the  whole  scope 
of  the  Act,  it  would  be  impossible  to  contend  for  such  a 
construction  of  the  27th  section.  Reading  the  clauses 
consecutively,  the  object  of  the  Act  is  plain.  The  3rd  sec- 
tion enacts,  that  it  shall  be  lawful  for  every  person  to  devise, 
bequeath,  or  dispose  of  by  his  will,  executed  in  the  manner 
thereinafter  required,  all  real  and  personal  property  which, 
if  not  so  disposed  of,  would  pass  to  his  real  or  personal 
representatives.  Then,  having  enacted  that  every  person 
may  make  a  will  disposing  of  all  such  property  in  these 
large  terms,  the  Legislature  says,  in  the  7th  section  of  the 
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Act,  ^that  no  will  made  by  any  person  under  twenty-one 
years  of  age  shall  be  valid;'*  and  in  the  8th  section, 
^  that  no  will  made  by  any  married  woman  shall  be  valid| 
except  such  a  will  as  might  have  been  made  by  a  married 
woman  before  the  passing  of  this  Act  :^  that  is  to  say,  a 
married  woman  shall  not  make  a  will  disposing  of  any 
property,  except  such  property  as  she  was  competent  to 
dispose  of  before  the  passing  of  the  Act.  But  if  finom  that 
section  I  am  to  hold  that  all  the  rest  of  the  Act  is  totally 
inapplicable  to  married  women,  it  would  follow  under  the 
10th  section,  which  relates  to  the  execution  of  testamentary 
appointments,  that  when  a  will  is  made  by  a  married 
woman  in  execution  of  a  power  of  appointment,  it  will  not 
be  a  valid  execution  of  the  power,  unless  all  the  ceremonies, 
whatever  they  may  be,  required  by  the  instrument  creating 
the  power  are  strictly  complied  with  ;  and  if  the  power  is 
required  to  be  exercised  by  a  married  woman  by  any  will 
sealed  and  delivered  in  the  presence  of  two  or  more 
witnesses  (a  ceremony  which,  by  mistaken  precaution,  is 
frequently  required),  then,  of  course,  every  appointment 
not  made  by  her  under  seal  would  be  invalid. 

I  apprehend  the  Act  meant  simply  this : — The  capacity 
of  a  married  woman  to  execute  a  testamentaiy  instrument 
shall  be  regulated  by  those  rules  which  existed  before  the 
passing  of  the  Act.  Before  the  passing  of  the  Act  she  was 
competent  to  dispose  of  property  over  which  she  had  a 
power  of  appointment  exercisable  during  coverture.  Her 
capacity  in  that  respect  shall  remain  unaltered;  but  the 
provisions  of  the  Act  as  to  the  mode  in  which  a  power 
shall  be  exercised  by  will,  and  all  the  other  provisions  of 
the  Act,  will  apply  to  any  testamentary  instrument  which 
a  married  woman  would  have  been  competent  to  execute 
prior  to  the  passing  of  the  Act,  just  as  it  would  apply  to 
any  testamentary  instrument  executed  by  any  i)erson  sui 
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Bernard  disposing  power,  but  that  power  shall  be  exercised,  and 
MiNSHULL.     ^^^^  ^  construed  and  operated  upon,  in  the  manner  here 

provided.*' 
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If  this,  therefore,  had  been  a  bequest  of  all  the  "  residue" 
of  the  property  of  the  testatrix,  it  would  clearly  pass  every- 
thing over  which  she  had  any  general  power  whatsoever. 

The  first  question  that  then  occurs  is,  whether  the  cir- 
cumstance of  the  bequest  being  of  ''all  and  singular 
other  my  property,"  makes  it  different  from  a  bequest  of 
''  all  and  singular  my  residuary  property."  I  do  not  think 
any  distinction  can  be  taken  upon  the  words  *^  other  my 
property."  I  was  referred,  in  this  part  of  the  argument 
for  the  Plaintiff,  to  a  case  before  myself  (a) ;  but  I  would 
rather  refer  to  the  authority  I  there  relied  upon  of  Evans  v- 
Jones  {b)y  before  Vice -Chancellor  Knight  Brucey  in  which 
the  bequest  was  of  all  the  testator's  personal  estate,  except 
certain  specified  property,  to  his  widow,  followed  by  a 
bequest  of  the  excepted  property  in  another  manner.  A 
portion  of  the  excepted  property  lapsed,  and  the  ques- 
tion was,  whether  the  widow,  as  legatee  of  all  except 
the  excepted  property,  took  whatever  so  lapsed?  The 
yice-Chancellor  held  that  she  did.  He  said((;),  ''  It  has 
been  argued,  that  the  next  of  kin  are  entitled.  That,  how- 
ever, is  not  my  opinion.  The  case  seems  to  me  to  fall 
within  the  rule,  most  correctly,  I  believe,  stated  by  Sir 
William  Grant  in  Cambridge  v.  Roused)  and  Leake  v. 
Itobinson{e\  notwithstanding  the  expression  of  exception, 
which  appears  to  me  to  mean  no  more  than  saying,  that  the 
testator  intends  to  make  certain  bequests  afterwards  made 

(a)  Cogswell  v.  Armstrong^  2  (c)  Id.  626. 

K.  &  J.  227.  {d)  8  Ves.  12,  26. 

(6)  2  Coll.  C.  C.  616.  (0  2  Mcr.  363, 892.  • 
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by  him."  All  you  have  to  consider  is,  whether  the  pro- 
perty is  excepted  in  order  to  take  it  away,  under  all  cir- 
cumstances and  for  all  purposes,  from  the  persons  to  whom 
the  rest  of  the  property  is  given ;  or  whether  it  is  excepted 
merely  for  the  purpose  of  giving  it  to  somebody  else.  If 
the  latter,  and  the  gift  to  somebody  else  fails,  the  donees 
of  all  except  this  property  are  entitled  to  take  the  whole. 
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In  Cambridge  v.  RouSy  the  words  were-"  all  the  rest  and 
residue  *'  in  terms ;  but  the  Vice-Chancellor  thought  there 
was  no  substantial  distinction  between  a  bequest  to  one 
man  of  property,  followed  by  a  bequest  of  the  residue  to 
another,  and  a  bequest  expressed,  as  in  Evans  v.  JoneSy  in 
the  form  of  an  exception  ;  the  rule  being,  that  you  look  to 
the  general  object  of  the  bequest  of  residue,  which,  under 
the  old  law  as  to  personal  property,  and  under  the  late 
Act  as  to  all  property,  whether  real  or  personal,  is  to 
prevent  intestacy — to  sweep  in  everything  that  may  fall 
by  any  means  whatever  within  the  residue,  rather  than  that 
the  testator  should  die  intestate  : — a  rule  "  founded  "  (as 
Lord  Cottenham  expresses  it  in  Easum  v.  Appleford(a) 
"upon  this — not  that  it  eifects  in  specie  what  the 
testator  intended,  for  he  probably  contemplated  nothing 
beyond  the  particular  legacy  taking  effect;  but  because 
the  residuary  clause  is  understood  to  be  intended  to 
embrace  everything  not  otherwise  effectually  given ;  because, 
as  Sir  William  Grant  expresses  it  in  Cambridge  v.  Itou9y 
the  testator  is  supposed  to  give  it  away  from  the  residuary 
legatee  only  for  the  sake  of  the  particular  legatee ;  so  that, 
upon  failure  of  the  particular  intent,  the  Court  gives  effect 
to  the  general  intent." 

I  hold,  therefore,  as  regards  the  residuary  clause,  that, 
if  the  preceding  appointment  had  been  in  trust  for  blank. 


(flf)  5  My.  &  Cr.  Gl,  62. 
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the  residuary  clause  would  have  passed  everything  com- 
prised in  the  appointment,  which  so  failed  by  reason  of  the 
uncertainty  of  the  objects  to  be  benefited,  unless  it  can  be 
shown  on  behalf  of  the  next  of  kin  that  a  contraiy 
intention  appears  by  the  will. 

But  it  was  argued,  that  a  contrary  intention  does  appear 
by  the  will.  The  testatrix,  it  was  said,  has  plainly 
dedicated  the  fund  in  question  in  a  particular  way,  and  so 
as  to  exclude  her  husband  from  taking  any  benefit  from 
it,  except  what  she  has  expressly  appointed  in  his  favour ; 
and  that  circumstance,  couj)led  with  the  form  in  which  the 
residuary  clause  is  expressed,  affords  so  clear  a  manifes- 
tation of  a  contrary  intention  on  the  part  of  the  testatrix, 
that  the  Court  ought  to  hold  that  the  property  in  question 
is  effectually  excepted  out  of  the  operation  of  the  reidduary 
bequest. 

A  very  strong  case  must  be  made  in  order  to  induce  the 
Court  to  arrive  at  such  a  conclusion.  Many  authorities 
were  cited  in  support  of  this  part  of  the  Defendant's 
contention ;  but  I  cannot  say  that  any  of  them  came  up  to 
the  point.     I  will  refer  to  the  chief  of  them. 

The  first  was  Doe  v.  Pearson  (a).  That  was  the  case  of 
a  will  under  the  old  law ;  and,  under  the  old  law,  a 
residuary  devise  of  real  estate  could  never  comprise  any 
real  estate  of  which  the  testator  had  disposed  by  a  previous 
devise  in  fee  simple.  If  a  testator,  having  Blackacre  and 
Whiteacrey  devised  Blackcuyre  in  fee,  aind  then  devised  his 
residuary  real  estate  to  another,  the  residuary  devise  passed 
Whiteacrey  and  nothing  more.  If  he  devised  Blackacre 
for  life,  then  tlie  residuary  devise  passed  not  only  White- 
acrey but  the  reversion  in  fee  in  Blackacre  also.     In  Doe  v. 


(«)  6  East,  181. 
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Pearson^  the  whole  of  the  testator^s  real  estate  was 
devised  in  fee,  but  defeasible  upon  condition;  and  the  Bbbnard 
condition  being  broken,  the  Coort  held  that  the  residuary  minsuull. 
devise  did  not  include  any  portion  of  such  estate,  because  j^^dqmenu 
the  whole  had  been  included  in  the  prior  devise  in  fee. 

So  in  Upjohn  v.  Upjohn  (a),  an  estate  was  first  devised 
in  fee ;  and  that  estate  being  first  devised  in  fee,  the  Court 
held  that  it  could  not  be  included  in  the  subsequent  resi- 
duary devise. 

Circuitt  v.  Perry  {li)  was  a  case  of  a  different  character. 
There  the  testator  by  his  will  recited,  contrary  to  the  fact, 
that  certain  property,  both  real  and  personal,  had  been  dis- 
posed of  by  the  will  of  his  father  in  favour  of  his  nephews 
and  nieces,  who  were  thereby  provided  for ;  and  then  he 
gave  all  his  real  estate,  and  all  the  residue  of  his  personal 
estate  not  specifically  bequeathed,  in  favour  of  others.  It 
turned  out  that  he  was  himself  the  owner  of  the  property 
to  which  he  had  referred  as  having  been  disposed  of  by  his 
father.  The  question  was,  whether  it  passed  by  his  will,  or 
whether  the  testator  died  intestate  as  to  such  real  and  per- 
sonal estate ;  and  the  Master  of  the  Rolls  held  that  he  died 
intestate.  The  testator  must  be  his  own  interpreter  as  to 
his  intention  ;  and  if  the  testator  said  an  estate  was  not 
his,  the  Court  must  hold  he  did  not  intend  to  pass  it. 

In  Pomfret  v.  Perring(c\  the  donee  of  a  power  under  a 
settlement  partially  exercised  it  by  a  deed,  reserving  a 
power  of  revdcation  ;  and  afterwards  by  her  will,  by  virtue 
of  every  power  contained  in  the  settlement  ^*  or  otherwise 
howsoever,"  appointed  all  the  real  and  personal  estate 
which,  under  the  settlement  or  otherwise,  she  had  power  to 
appoint.      The  question  was,  whether  the  will  operated  on 

(a)  7  Bcav.  69.        (6)  23  Id.  275.         (c)  5  D.  M.  G.  776. 
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1859. 


Bernard 


M1N8RULL. 


the  unappointed  part  onl  j,  or  whether  it  was  also  an  exer- 
cise of  the  power  of  revocation  and  new  appointment.  And 
it  was  held,  that  it  was  confined  to  the  unappointed  part ; 
and  that  she  did  not  intend  to  revoke  the  partial  appoint- 
ment. She  had  not  expressly  named  the  specific  property 
comprised  in  the  partial  appointment,  and  a  mere  general 
residaary  appointment  did  not  necessarily  imply  an  inten- 
tion to  revoke  and  undo  what  had  already  been  done. 


Eaxum  v.  Appleford{a)  was  also  cited  on  behalf  of  the 
Defendants  in  support  of  this  part  of  their  contention ;  but 
that  case  appears  to  me  entirely  to  support  the  view  I  am 
taking  on  the  present  occasion.  Lord  Cottenhanij  there, 
proceeding  on  the  particular  words  of  the  will  before  him, 
says  this:  "The  appellant  relied  upon  the  well-known 
rule,  that  a  residuary  gift  will  in  general  carry  a  lapsed 
legacy ;  and  that  the  same  rule  has  been  held  to  apply  to 
gifts  by  way  of  appointment,  as  to  legacies.  Oke  v.  Heath  (i) 
was  the  first  case  referred  to ;  and  that  case  is  important  as 
containing  Lord  Hardtoicke^s  opinion,  that,  in  these  ques- 
tions, the  appointment  being  by  will,  the  same  rule  must 
be  followed  as  in  other  cases  of  legacies :  but  the  facts  of 
that  case  prevent  its  being  any  authority  for  the  present. 
In  that  case  the  donee  of  the  power  gave,  by  her  will,  part 
of  the  fund  absolutely  to  a  person  who  died  in  her  lifetime, 
and  gave  all  the  rest  and  residue  of  what  she  had  power  to 
dispose  of  to  her  niece,  in  whose  fiivour  Lord  Hardwicke 
decided; — ^not  the  fractional  part  of  a  specified  ftind,  but  all 
that  should  remain  subject  to  her  power;  wlych  at  the  time 
of  her  death  was  that  interest  which  had  been  appointed  to 
the  deceased."  He  then  held,  that  what  was  given  over  in 
the  case  before  him  was,  as  in  Page  v.  LeapingtDell{c)j  the 
fractional  part  of  the  specific  fund. 


(a)  6  My.  &  Cr.  56.       (6)  1  Vcs.  sen.  135.       (c)  18  Ves.  463. 
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But  here  I  have  not  a  gift  over  of  a  fractional  part  of  a 
specific  fund  to  a  particular  purpose,  but  there  being  a 
simple  failure  of  the  original  appointment  of  the  portion  in 
question  of  the  fund,  I  find  this  residuary  bequest :  "  All 
and  singular  other  my  property  and  estate,  real  and  per- 
sonal, whatsoever  and  wheresoever  situate,  whether  secured 
by  settlement  or  otherwise,  I  give,  devise,  and  bequeath  the 
same  absolutely  to  my  husband."  I  have  already  held  those 
.words  to  be  equivalent  to  a  gift  of  the  residue  ;  and  that,  if 
the  appointment  had  failed  upon  the  ground  of  its  being 
an  appointment  in  trust  for  blank,  the  property  comprised 
in  it  must  have  fallen  into  the  residue. 


1859. 


JudgvMWt. 


Then,  does  it  make  any  difference,  that,  instead  of  the  ob- 
ject being  left  in  blank,  the  Plaintiff  was  intended  to  be  a 
trustee  of  the  fund,  and  that  he  acquires  it,  in  a  certain  sense, 
either  from  the  mistake  of  the  testatrix,  or  by  some  weak- 
ness of  recollection  on  his  own  part  ?  In  the  absence  of 
fraud,  I  must  take  his  statement  to  be  (as  all  the  family  are 
agreed  that  it  is)  perfectly  true.  He  says  :  "  My  wife  sup- 
posed that  she  had  pointed  out  her  object;  she  really 
pointed  out  none.  I  am  innocent  of  the  matter."  The  re- 
sult is,  that  it  is  a  total  blank ;  and,  in  the  absence  of  fraud, 
I  conceive  it  cannot  be  argued  that  it  was  not  the  intention 
of  the  testatrix  that  her  husband  should  take  the  property 
under  the  residuary  clause,  because  she  has  made  him  trus- 
tee of  it  in  the  earlier  part  of  her  will ;  for  that  would  be  to 
say,  contrary  to  Cambridge  v.  Rous(a)y  that,  wherever  a 
particular  fund  is  given  by  will  for  a  purpose  which  fails, 
and  then  the  residue  is  given  to  another,  the  legacy  which 
has  ftdled  is  to  be  excepted  out  of  the  residue. 

True  it  is,  that  I  find  a  clear  intention  on  the  part  of  the 
testatrix,  in  the  earlier  part  of  her  will,  that  the  ftind  now 


VOL.  I. 


(«)  8  VcB.  12,  25. 
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1869.  in  question  shall  go  for  some  other  purpose  which  it  is  now 
impossible  to  ascertain ;  but  I  find  in  the  residuary  clause 
an  intention  as  clear,  that  all  her  residuary  property,  what^ 
ever  it  is,  shall  go  to  her  husband.  It  appears  to  me, 
therefore,  that  I  must  hold  the  husband  entitled. 


JftdgmaU. 


Minuie  of        DECLARE,  that,  under  the  testameatary  appointment  executed  by 

the  testatrix,  the  Plaintiff  is  entitled  to  the  whole  of  the  sum  of 

X13,000  for  his  own  absolute  use  and  benefit. 


Apni20th, 

^27th;Majf 

SOth. 

Morufoffe^  BATES  V.  JOHNSON. 

Priorities  ^Jie-  TJ 

dempHonSmi^  X>Y  an  indenture,  dated  July,  1823,  and  made  between 

Subtequent  ./ '  ^ 

Mortgagee  get-  Thomos  EllU  BoUs  of  the  first  part,  the  Defendant  Lucy 
EMepeJLnte  ^^«j  ^7  ^^^  t^^u  name  of  Lacy  BadeUy  of  the  second 
^"^^^^^^  part,  and  Robert  Hughea  and  Isaac  Bates  of  the  third 
JrauckUentfy  part,  being  the  settlement  made  in  contemplation  of  the 
Where  tw  marriage  between  Thomas  Ellis  Bates  and  the  Defendant 
jnoresuccewdye  Lucy  BateSy  the  Said  Thomas  Ellis  Bates  covenanted  with 
vancc  their  the  parties  thereto  of  the  second  and  third  parts  respectively, 
Sr^iS^of  *^**>  ^  *^®  ^^  marriage  should  be  solemnised,  certain 
"^j^P'^P^i  freehold  hereditaments  in  Surreyy  in  the  pleadings  referred 
of  a  prior  trust  to  as  The  Prince  of  Wales j  should^  with  all  convenient  speed 
concealed  by  after  the  solemnisation  of  the  intended  marriage,  be  con- 
the  tot^t-''  v®y®d  ^  ^^  ^^  ^^  *®  ^^  Rob^t  Hughes  and  Isaac  BaUs, 

gagee  taking  a  their  heirs  and  assigns,  upon  trust  to  pay  the  rents  and 

mortgage  of  c?  a 

the  legal  estate,  profits  to  the  said  Lucy  during  her  life  for  her  separate 

gagee  is  at^       use,   and   after  the   decease  of  either  of  them  the  said 

Ubert7i  after 

notice  of  the 

trust,  and  pending  a  suit  by  the  cestuis  que  trust  for  redemption  of  the  first  mortgage,  to  pay 

off  ail  the  prior  mortgages,  and,  upon  getting  in  the  legal  estate,  to  hold  it  untii  all  the  moneys 

advanced  by  him  liave  been  paid  in  full. 
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Thomas  and  Luci/y  to  the  survivor  for  life,  and  after  the  ^^^ 
decease  of  the  survivor,  upon  trust  for  the  children  of  the 
marriage,  as  therein  mentioned.  And  farther,  that,  after 
the  solemnisation  of  the  said  intended  marriage,  and,  in 
the  meantime,  until  the  said  hereditaments  and  premises 
should  be  conveyed  and  assured  as  thereinbefore  mentioned, 
and  covenanted  and  agreed  to  be  done,  all  and  every  the 
same  hereditaments  and  premises,  and  the  rents  and  profits 
thereof  respectively,  should  be  held,  paid,  applied,  and  dis- 
posed of,  upon  and  for  such  and  the  same  or  the  like  trusts, 
ends,  intents,  and  purposes,  and  under  and  subject  to  such 
and  the  same  or  the  like  powers  and  authorities,  as  were 
.thereinbefore  mentioned  and  agreed  upon  concerning  the 
same,  to  be  inserted  and  contained  in  the  said  settlement 
to  be  made  as  aforesaid ;  and  that  all  such  trusts,  intents, 
and  purposes,  powers  and  authorities,  should  be  executed 
and  performed  an4  carried  into  effect  in  as  full  and  ample 
a  manner  as  if  such  settlement  was  actually  made  and 
executed,  or  as  near  thereto  as  might  be. 

The  marriage  was  solemnised,  and  the  Plaintiff,  three 
in  number,  were  the  only  issue  of  the  marriage. 

Thomas  Ellis  Bates  suppressed  the  indenture  of  July, 
1823,  and  in  fiaud  of  it  executed  the  following  mortgages 
and  incumbrances:  viz. 

In  April,  1847,  a  mortgage  of  that  date  to  one  Broohy  de- 
ceased, for  £3500  and  interest;  and  in  December,  1848,  an 
indenture  of  further  charge  for  securing  to  the  said  Brooke 
£500  and  interest. 

In  May,  1851,  a  mortgage  (subject  to  Brookes  securities) 
to  the  Defendant  Nash  for  securing  £1000  and  interest,  of 
which  £500  was  repaid  in  the  month  of  August  following ; 
in  March,  1853,  an  indenture  of  fiurther  charge  for  securing 

x2 
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to  the  said  Nash  £300  and  interest;  and  in  November, 
1855,  another  indenture  of  further  charge  for  securing 
£400  and  interest  to  the  same  Defendant. 

In  November,  1856,  a  mortgage  to  the  Defendant 
Hooke  (subject  to  the  aforesaid  prior  securities  to  Brooke 
and  Nash)  for  securing  £200  and  interest. 

Each  of  the  foregoing  securities  comprised  other  pro- 
perty, including  certain  policies  of  assurance,  and  each 
was  executed  and  acknowledged  by  the  Defendant  Lucy 
Bates. 

Brooke  died  in  1857,  having  by  his  will  devised  all 
estates  vested  in  him  by  way  of  mortgage  to  his  son,  the 
Defendant  Charles  Brooke^  and  appointed  him  executor  of 
his  will. 

In  January,  1858,  Thomas  Ellis  Bates  was  adjudged 
bankrupt. 

In  August,  1858,  the  Plaintiffs,  as  the  only  issue  of  the 
marriage  of  Thomas  Ellis  Bates  and  Lucy  his  wife,  filed 
their  bill  against  (amongst  others)  Charles  Brooke  and  the 
Defendants  Nash  and  Hooke^  praying  that  it  might  be 
declared  that  the  Plaintiffs,  as  the  persons  beneficially 
interested  under  the  settlement  of  July,  1823,  were 
entitled  to  the  hereditaments  and  premises  comprised 
therein,  firee  of  all  charges  and  incumbrances  except  those 
created  in  favour  of  Brooke  deceased ;  and  praying  for  a 
decree  for  redemption  upon  the  footing  of  that  declaration. 

Pending  this  suit,  on  the  1st  of  October,  1858,  Nash  paid 
to  the  Defendant  Charles  Brooke  the  amount  due  upon  the 
security  of  the  indentures  of  April,  1847,  and  December, 
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1848 ;  and  thereupon  an  indenture  of  transfer,  dated  the  1st  ^^^- 
of  October,  1858,  was  executed  by  the  Defendant  Charles 
Brooke^  whereby  he  assigned  the  principal  moneys  due  on 
his  mortgage  securities,  and  the  interest  due  and  to 
become  due  for  the  same  respectively,  and  conveyed, 
assigned,  and  transferred  all  and  singular  the  mortgaged 
premises  comprised  in  the  indentures  of  mortgage  and 
further  charge  of  April,  1847,  and  December,  1848,  unto 
and  to  the  use  of  the  Defendant  Nashy  his  heirs,  executors, 
administrators,  and  assigns  respectively,  subject  to  the 
equity  of  redemption  subsisting  therein  by  virtue  of  the 
same  indentures  respectively. 

Subsequently,  but  on  the  same  1st  of  October,  1858,  the 
Defendant  Hooke  paid  to  the  Defendant  Nash  the  sum  of 
£5527  :  15  :  6,  in  satisfaction  of  the  moneys,  interest,  and 
costs  due  to  Nash  upon  his  said  mortgage  securities  and 
upon  the  security  of  the  indenture  of  transfer  of  even  date ; 
and  thereupon  an  indenture  of  transfer,  dated  the  1st  of 
October,  1858,  was  executed  by  Nashy  whereby  he  as- 
signed and  tranferred  the  said  principal  moneys  so  assigned 
and  transferred  to  him  as  aforesaid,  and  the  sums  due  to 
him  upon  his  own  securities,  and  the  interest  due  and  to 
become  due  for  the  same  respectively,  and  .granted  and 
assigned  all  the  mortgaged  premises  then  by  any  means 
vested  in  him,  subject  to  redemption,  under  the  indentures 
of  April  1847,  December  1848,  May  1851,  March  1853, 
and  November  1855,  unto  and  to  the  use  of  the  said 
Hookey  his  heirs,  executors,  administrators,  and  assigns, 
subject  to  the  equities  of  redemption  subsisting  therein 
respectively. 

It  appeared  that  Brooke^  deceased,  Nashy  and  Hookey  all 
advanced  their  mortgage  moneys,  and  took  their  securities, 
without  notice  of  the  indenture  of  settlement  of  July,  1823. 
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Mr.  Gifardy  Q.C.,  and  Mr.  Swanstonj  jun.,  for  the 
Plaintiffs,  and  Mr.  Wiekens  for  the  Defendant  Lucy  Batesy 
the  tenant  for  life  under  the  sett]ement  of  1823,  con- 
tended— 

First,  that  the  legal  mortgage  and  further  charge  in 
favour  of  Brooke^  the  first  mortgagee,  were  the  only  subsist- 
ing incumbrances  upon  the  mortgaged  hereditaments  com- 
prised in  the  indenture  of  settlement  of  July,  1823,  ex- 
cept the  charge  created  by  that  indenture ;  and  that  the 
Plaintiffs  were  entitled  to  redeem  those  incumbrances,  and, 
upon  such  redemption,  to  hold  the  premises  discharged  of 
the  incumbrances  created  in  favour  of  the  Defendants 
NcLsh  and  Hoohy  the  second  and  thu*d  mortgagees. 

Secondly,  that  they  were  entitled  to  hold  all  the  other 
property  included  in  the  mortgage  to  Brooke^  for  the  pur- 
pose of  recouping  to  themselves  whatever  they  might  so 
pay  in  discharge  of  his  security. 

They  did  not  dispute  the  rule  laid  down  in  Peacock  v. 
Burt(a)y  that  a  third  mortgagee,  having  advanced  his  money 
and  taken  his  security  without  notice  of  a  second,  is  at  liberty, 
upon  paying  off  the  first,  and  obtaining  from  him  a  convey- 
ance of  the  legal  estate  in  the  mortgaged  property,  to  avail 
himself  of  that  legal  estate,  so  as  to  squeeze  out  the  interme- 
diate incumbrancer;  and  that,  notwithstanding  the  convey- 
ing party  had  express  notice  of  the  mesne  incumbrance  before 
executing  the  conveyance.  But  the  peculiarity  of  this 
case  consisted  in  the  circumstance,  that  the  trust,  which  the 
Defendant  insisted  upon  his  right  to  defeat,  was  not  a  trust 
in  favour  of  a  mesne  incumbrancer,  but  a  trust  created  by 
a  settlement  anterior  in  date  to  all  their  securities ;  and 
although  the  first  mortgagee,  having  advanced  his  money 
and  obtained  a  conveyance  of  the  legal  estate  without 
(a)  Coote  on  Mortgages,  569,  572 ;  5.  C,  4  Law  Journ.,  N.  S.,  Ch.  33. 
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notice  of  that  antecedent  trust,  was  entitled  to  avail  him- 
self of  the  legal  estate  until  his  own  principal  and  interest 
were  repaid^  he  had  no  right,  after  his  conscience  was  once 
affected  with  notice  of  the  prior  trust,  still  less  after  bill 
filed  by  the  parties  beneficially  interested  under  that  trust 
and  offering  to  redeem  him,  to  combine  with  all  the  sub- 
sequent mortgagees  for  the  express  purpose  of  defeating 
their  prior  equity. 

Besides,  the  settlement  of  1823  contained  a  covenant  on 
the  part  of  the  settlor,  that,  until  the  hereditaments  therein 
comprised  should  be  conveyed  and  assured  pursuant  to  the 
settlor^s  covenant  in  that  behalf,  all  the  premises  should  be 
held  upon  the  trusts  therein  mentioned,  and  that  all  such 
trusts  should  be  executed  and  carried  into  effect  in  as  full 
and  ample  a  manner  as  if  such  conveyance  had  actually 
been  made.  That  was  a  covenant  running  with  the  land, 
and  bound  the  first  mortgagee,  at  all  events  so  soon  as  he 
had  notice  of  it.  It  was  equivalent  in  &ct  to,  and  ought 
to  have  the  same  effect  as,  a  declaration  of  trust  inserted  in 
his  mortgage,  and  binding  him,  after  satisfying  his  own 
debt,  to  hold  the  property  upon  the  trusts  of  the  settle^ 
ment.  His  conscience  being  clearly  affected  with  notice  of 
the  trusts  of  the  settlement,  it  was  a  breach  of  trust  in  him 
to  convey  the  property  to  a  subsequent  mortgagee,  instead 
of  conveying  it  upon  the  trusts  by  which  he  himself 
was  affected,  and  upon  which  he  himself  held  the  property : 
Saunders  v.  Dehew(a)y  Maundrellv.  Maundrell{b)y  Allen 
V.  Knight  (c)y  and  Carter  v.  Carter (d). 

The  rule  which  was  carried  to  so  great  a  length  in 
Peacock  v.  Burtj  has  always  been  felt  to  be  anomalous, 

(a)  2  Vem.  271.  peal,.  16  Law  Joum.  N.S.,  Ch., 

lb)  10    Yes.    246;    Ex  parte  870. 

KnoU,  11  Id.  609.  (d)  3  K.  &  J*  617. 
(c)  5  Hare,  272 ,  S,  C,  on  ap- 
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185^  and  the  Court  will  not  extend  it  to  a  case  like  this,  which 
is  perfectly  new  in  its  circumstances,  but  will  follow  out 
the  broad  principle,  that  a  person  can  convey  no  greater 
interest  than  he  himself  possesses.  Here  the  mortgagor, 
when  once  he  had  parted  with  the  legal  estate  in  the 
property  to  the  first  mortgagee,  had  no  beneficial  interest 
whatever  in  the  property  beyond  his  own  contingent 
reversionary  interest  for  life,  in  the  event  of  his  surviving 
his  wife ;  that  interest,  therefore,  and  that  only,  passed  by 
the  mortgages  executed  by  him  in  favour  of  the  second 
and  third  incumbrancers.  It  is  called  a  mortgage  of  his 
equity  of  redemption,  but,  in  fact,  except  as  above,  he  had 
no  equity  of  redemption  to  mortgage,  nor  any  equity  to 
redeem, 

[They  cited  also  Allen  v.  Knight  (a) j  Manningford  v. 
Toleman(b\  and  Cockrell  v.  Taylor {cy]. 

Mr.  Willcockj  Q.  C,  and  Mr.  Dauneyy  for  the  Defendant 
Hookej  contended,  that,  by  virtue  of  the  deed  of  the  1st  of 
October,  1858,  the  hereditaments  in  question  were  vested 
in  the  Defendant  Hooke  as  the  mortgagee,  and  were  not 
redeemable  but  upon  payment  of  the  moneys  due  upon  all 
the  above-mentioned  securities. 

The  principle  established  in  Peacock  v.  Burt  and  the 
other  cases  there  cited,  was  this — that  a  first '  mortgagee, 
having  the  legal  estate,  and  having  advanced  his  money 
and  taken  his  security  without  notice  of  any  other  trust  or 
incumbrance,  is  at  liberty  to  transfer  his  debt  and  security 
to  any  person  who  will  pay  him  off:  and  if  the  party 
paying  him  off  has  also  a  charge  upon  the  property  in 
respect  of  moneys  advanced  by  him  without  notice  of  the 
previous  charge,  he  can  avail  himself  of  the  legal  estate  so 

(a)  5  Hare,  272.  (6)  1  Coll.  670.  (c)  16  Beav.  122. 
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conveyed  to  him  for  the  purpose  of  recouping  to  himself 
the  whole  of  his  debt  and  interest.  The  circumstance  of 
both  parties  having  discovered  the  prior  charge  before  the 
transfer  is  effected,  is  immaterial.  The  sole  test  is,  had 
they  notice  when  they  advanced  their  money  ?  If  not,  their 
having  notice,  whether  by  suit  or  otherwise,  before  getting 
in  the  legal  estate,  cannot  affect  the  question :  Belchier  v. 
Butler  (a). 

The  case  of  Saunders  v.  Dehewj  cited  contrk,  was  one  of 
express  trust;  and  the  observations  cited  from  Carter  v.  Car- 
ter  were  applied  to  the  case  of  ^^  a  mortgagee  who  has  become 
a  constructive  trustee  by  the  mortgage  being  satisfied  ^  (&). 

The  Vice-Chancellor. — I  confined  my  remarks  there 
to  the  case  of  a  dry  trustee,  and  did  not  intend  them  to 
be  applied  to  the  case  of  a  mortgagee  whose  mortgage  re- 
mained unsatisfied. 

Mr.  WillcocL — ^A  mortgagee  whose  mortgage  is  un- 
satisfied, is  to  be  considered  pro  tanto  as  a  simple  purchaser ; 
and  to  restrict  the  rights  for  which  the  Defendant  contends, 
would  be  to  derogate  from  his  right  as  a  purchaser  to  sell 
the  property  again  as  he  may  have  occasion. 

[They  cited  Reaper  v.  Harrison  (c).] 

Mr.  Gifardy  Q.  C,  in  reply,  denied  that  the  Plaintiffs' 
contention  would  derogate  from  the  rights  of  a  mortgagee 
to  transfer  his  security. 

The  Vice-Chakcellor. — They  say  it  would  have  the 
effect  of  excluding  fix)m  the  market  those  who  would  be 
likely  to  compete. 

(a)  1  Eden,  523,  629,  530.      (6;  3  K,  &  J.  639. 
(f)  2  K.  &  J,  86,  108,  109. 
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1859. 


ArgmneiU. 


Mr.  Crifard. — ^But  can  it  be  said  that  this  was  contem- 
plated by  the  mortgagee  when  taking  his  security? 
Besides^  the  mortgagee  is  not  a  purchasery  except  to  the 
extent  of  his  debt  and  interest ;  that  amount  is  all  that  he 
has  a  right  to  in  the  market,  and  that  amount  the  Plaintiffs 
by  their  bill  had  offered  him  in  full.  After^that  offer,  it 
was  a  wanton  act  of  injustice,  from  which  he  could  derive 
no  sort  of  advantage  personally,  to  disregard  the  rights  of 
parties  having  a  prior  equity,  of  which  he  had  notice  and 
for  whom  he  was  a  trustee,  by  conveying  the  legal  estate  to 
any  third  party.  It  was  a  breach  of  trust  in  the  first 
mortgagee  to  convey ;  and  if  it  was  a  breach  of  trust  in  him 
to  convey,  it  was  equally  a  breach  of  trust  in  the  party 
taking  under  the  conveyance.  The  principle  of  Carter  v. 
Carter  was,  "You  shall  not  gain  by  conciuring  in  a  breach 
of  trust;"  and  if  so,  can  it  signify  whether  the  party  with 
whom  you  concur  was  a  mere  dry  trustee,  or  in  the  position 
which,  in  thid  case,  was  occupied  by  the  first  mort- 
gagee when  he  conveyed  the  legal  estate  ? 


Whichever  way  the  Court  decides  the  case,  it  will  only 
add  to  the  astonishment  which  must  be  felt  that  a  register 
of  titles  was  not  established  twenty  years  ago. 

Judgment  reserved. 


Aprii27tk     Vice-Chancellor  Sib  W.  Page  Wood  : — 

Judgment.  ^hc  facts  upou  which  the  question  in  this  case  arises 
may  be  very  shortly  stated.  In  1823,  previously  to  his 
marriage,  Thomas  EUia  BateSy  the  father  of  the  Plaintifis, 
made  a  settlement,  by  which  he  agreed  to  convey  certain 
real  property,  of  which  he  was  seised  in  fee  simple,  to 
trustees,  upon  trust  for  his  then  intended  wife,  during  her 
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life,  for  her  separate  use,  with  remainder  for  the  survivor  of 
them  for  life,  with  remainder  for  their  children.  He  after- 
wards suppressed  that  settlement^  and  in  fraud  of  it  made 
three  successive  mortgages  of  the  property — ^the  first  to  one 
Brooke^  since  deceased,  the  second  to  the  Defendant  Naahj 
and  the  third  to  the  Defendant  Hookey  all  of  which  are  now 
vested  in  Hooke.  And  the  short  question  is,  whether,  each 
mortgagee  having  advanced  his  money  without  notice  of 
the  settlement,  the  third,  who  has  got  in  the  legal  estate 
since  the  institution  of  the  suit,  can  insist  upon  that  legal 
estate  against  the  Plaintifl^  who  had  filed  their  bill  to 
redeem  the  first  mortgage. 

The  Plaintifis  admit,  that,  as  against  the  first  mortgagee, 
they  are  unable  to  establish  any  priority,  he  having  advanc- 
ed his  money  and  taken  his  security  without  notice  of  their 
equity;  but  they  insist,  that,  upon  redeeming  him,  they 
will  be  entitled  to  the  estate  discharged  of  the  subsequent 
mortgages,  notwithstanding  the  legal  estate  has  been  got  in 
by  the  third  mortgagee  in  the  manner  I  have  described. 

The  Plaintifis,  of  course,  admit  the  long-established  doc- 
trine, that,  where  there  are  three  successive  mortgagees, 
the  third  taking  his  security  without  notice  of  the  second 
at  the  time  of  advancing  his  money,  if  the  third  can  obtain, 
even  afi^er  bill  filed,  a  conveyance  of  the  legal  estate  firom 
the  first,  he  can,  as  it  is  termed,  ^^  squeeze  out "  the  second, 
although  at  the  time  of  obtaining  such  conveyance  he 
had  full  notice  of  the  existence  of  the  second  mortgage. 
The  fact  of  his  having  such  notice  at  the  time  of  his 
getting  in  the  legal  estate  is  immaterial,  provided  he  had 
no  such  notice  at  the  time  when  he  advanced  his  money. 
Whether  the  principle  is  satisiactoty  or  not  is  not  the 
point,  but  it  is  now  settled  beyond  dispute  upon  the 
authorities;  and  the  result  is  (although  I  am  not  aware  that 
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1869.  g^gl^  3^  ^»g3^  \^^  actually  occurred),  that,  if  a  second  and  a 
third  mortgagee  are  both  equally  desirous  of  redeeming  the 
first,  the  first  mortgagee  has  it  in  his  power,  if  he  be  so 
Judgment,  ininded,  to  give  the  preference  to  which  of  the  two  he 
pleases — a  result  contrary  to  the  ordinary  doctrine  of  the 
Court.  In  every  case,  down  to  Peacock  v.  Buri{a)j  which 
is  probably  one  of  the  most  striking  of  the  kind,  it  has 
been  held,  that,  when  once  a  subsequent  incumbrancer,  who, 
by  advancing  his  money  without  notice  of  prior  mesne 
incumbrances,  stands  in  an  equally  good  position  with  them 
in  every  respect,  except  as  regards  time,  gets  in  the  legal 
estate,  he  has  a  right  to  avail  himself  of  that  legal  estate 
until  the  whole  of  his  incumbrance  is  discharged. 

Peacock  v.  Burt  was  a  very  strong  case,  for  this  reason : 
There  the  first  mortgagee  had  notice  of  the  second  mort- 
gage as  soon  as  it  was  made ;  and,  with  that  notice  before 
him,  he  made  further  advances  to  the  mortgagor,  and  sub- 
sequently joined  with  the  mortgagor  in  executing  a  trans- 
fer, and  further  charge  on  the  estate,  in  favour  of  a  third 
mortgagee,  without  informing  him  of  the  intervening  in- 
cjimbrance,  of  which  notice  had  been  given  him  for  the  very 
purpose  of  protecting  it  ftoxa  being  so  defeated  :  yet  it  was 
held,  that  the  third  mortgagee,  who  had  thus  obtained  the 
legal  estate,  was  entitled  to  hold  it  discharged  firom  the 
intervening  incumbrance. 

But  the  Plaintiffs  rely  on  the  covenant  on  the  part 
of  the  settlor,  that,  until  the  hereditaments  and  premises 
shall  have  been  conveyed  and  assured'  pursuant  to  his 
covenant,  all  and  every  the  hereditaments  and  premises, 
and  the  rents  and  profits  thereof,  shall  be  held,  paid, 
applied,  and  disposed  of  upon  the  trusts  mentioned  in  the 

(a)  Reported  in  Coote  on  Mortgages,  pp.  569,  572 ;   S,  C,  \  Law 
Journ.,N.S.,Ch.,  33. 
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indenture  of  settlement.    This,  they  say,  was  a  covenant        l^^^- 
mnning  with  the  land,  and  would  bind  the  first  mortgagee        Bates 
when  once  he  had  notice.     It  was  suggested,  that  possibly      johnsok. 
it  might    bind    him  even  without  notice,  as  a  covenant     jJZIL^ 
mnning  with  the  land,  so  as  to  give  a  right  of  action  at  law ; 
but,  at  all  events,  it  was  argued,  that  it  would  bind  him 
after  he  had  received  notice  of  the  settlement,  and  would 
be  equivalent,  in  fact,  to  a  declaration  of  trust,  and  ought  to 
have  the  same  effect  as  a  declaration  of  trust  inserted  in 
his  mortgage,  and  binding  him,  after  satisfying  his  own 
debt,  to  hold  the  property  upon  the  trusts  of  the  settlement ; 
and  his  conscience  being  distinctly  and  clearly  affected  by 
the  trusts  of  the  settlement,  it  was  a  breach  of  trust,  as  the 
Plaintiffs  insisted,  in  him  to  convey  the  property  Ijj  a  sub- 
sequent mortgagee,  instead  of  conveying  it  upon  the  trusts 
by  which  he  himself  was  affected. 

Afiier  carefully  reconsidering  the  authorities  which  I  had 
occasion  to  refer  to  in  Carter  v.  Carter  (a)  j  I  do  not  see 
that  there  can  be  any  doubt  whatever  as  to  the  doctrine 
established  by  the  authorities.  The  authorities,  as  it  seems 
to  me,  have  gone  to  this  extent  (although  I  am  still  of 
opinion  that  they  have  never  gone  further),  that  any  person 
having  an  unsatisfied  mortgage  or  charge  upon  real 
property,  is  at  liberty,  at  any  time  before  decree,  to  convey 
the  legal  estate  in  the  property,  in  respect  of  his  unsatisfied 
charge,  to  any  subsequent  incumbrancer,  who  may  have 
advanced  his  money  without  notice  of  any  intervening  or 
other  charge  or  incumbrance,  and  by  so  doing  may  give  to 
that  other  incumbrancer  a  right,  which  this  Court  cannot 
take  fit>m  him,  to  insist  upon  the  legal  estate,  which,  as  the 
Court  holds,  he  has  thus  properly  acquired  (6). 

In  the  case  of  a  satisfied  mortgage,  where  the  mortgagee 
(a)  3  K.  &  J.  617.  (6)  See  3  K.  &  J.  640. 
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1859.        would  hold  simply  upon  trust  for  the  original  mortgagor  or 
Bates        those  claiming  under  him^  or  in  the  case  of  a  trustee  of  a 
JoHHsoN.      satisfied  term — which  are  the  cases  put  by  Lord  Eldon  in 
Judgment.      Mautidrell  V.  Maundrell{a)  and  Ex  parte  Knott  {b) — I  do 
not  find  any  authority  which  decides,  that,  where  notice 
has  once  been  fixed  upon  the  person  thus  holding  as  a 
trustee  of  a  dry  legal  estate  for  the  benefit  of  the  parties 
entitled,  he  is  at  liberty  to  convey  that  estate  to  a  tliird 
party,  or  to  give  to  such  third  party  a  security  which  could 
only  be  acquired  through  the  medium  of  a  breach  of  trust 
on  his  part.     It  is  true,  that  I  do  not  find  any  authority 
which  expressly  determines  the  contrary:  Saunders  v.  De- 
hew  {c)^  and  Allen  y.  Knight {d) J  Yf\i\c\i  came  first  before 
V.  C.   Wigraniy  and  afterwards  before  Lord  Cottenhatfif 
have  determined,  that,  where  there  is  an  express  declara- 
tion of  trust,  the  trustee  cannot  convey  the  property  other- 
wise than  in  the  condition  in  which  he  holds  it,  namel}', 
fettered  with  the  trusts  declared  by  the  deed.    But  those 
were  cases  of  express  trust,  and  therefore  distinguishable. 
'  Upon  looking  through  all  the  authorities,  I  adhere  to  the 

observations  which  I  made  in  Carter  v.  Carter  (e).  I 
have  not  been  able  to  find  any  case  such  as  Lord  Eldon 
has  put,  and  in  which  it  has  been  held  that  a  purchaser  ob- 
taining a  conveyance  of  a  mere  dry  trust  estate,  whether 
firom  a  trustee  of  a  satisfied  term  or  firom  a  mortgagee 
whose  mortgage  has  been  satisfied^  such  trustee  or  mort- 
gagee having,  at  the  time  of  making  the  conveyance,  notice 
of  an  intervening  charge  or  trust,  the  purchaser  is  entitled 
to  protect  himself  from  such  charge  or  trust  by  means  of 
the  legal  estate  which  he  has  so  obtained.  And  it  appears 
to  me,  that  the  observation  of  Lord  Eldon  is  very  strong, 

(a)  10  Ves.  246.  appeal,   16  Law   Journ.   N.  S., 

(6)  11  Ves.  614.  Ch.,  870. 

(c)  2  Vera.  271.  (<,)  3  K.  &  J.  640. 

(d)  5   Hare,  272 ;   S.  C,  on 
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that  if  the  purchaser  can  so  protect  himself,  then  the  trus- 
tee ought  to  be  indenmified  in  respect  of  his  having  made 
the  conveyance  (a).  In  other  words,  you  can  hardly  say 
that  the  estate  is  acquired  by  a  conveyance  which  is  a 
breach  of  trust  on  the  part  of  the  person  making  it,  and 
known  to  be  so  by  him  at  the  time  that  he  is  making  the 
conveyance. 


1859. 

Bates 

r. 

Johnson. 

Judgment, 


In  applying  the  law  to  the  facts  of  the  case  before  me, 
all  I  find  is  this : — I  find  a  first  mortgagee,  who  advances 
his  money,  and  takes  his  security,  without  any  notice 
whatever  of  the  trust.  Whether  he  is  affected  by  the 
covenant  running  with  the  land  is  a  question,  which,  if  it 
be  necessary  to  detennine  it  at  all,  must  be  determined  by  a 
court  of  law.  He  takes  his  security  without  any  notice 
whatever,  either  upon  the  face  of  his  mortgage  deed  or 
otherwise,  of  any  trust.  Tliere  is  no  engagement  upon  his 
part  to  perform  any  trust.  It  is  not  like  the  case  put  in 
argument,  on  behalf  of  the  Plaintiffs,  of  a  declaration  of 
trust  of  a  satisfied  term,  where  the  party  obtaining  such  a 
declaration  of  trust  is  held  to  be  in  the  same  position  as  if 
he  had  obtained  an  actual  assignment  of  it,  the  declaration 
of  trust  being  equivalent  to  an  actual  assignment,  and, 
therefore,  preventing  the  trustee  from  afterwards  parting 
with  the  legal  estate  for  the  benefit  of  himself,  and  to  the 
detriment  of  those  for  whom  he  has  declared  himself  to  be 
a  trustee.  Here  the  first  mortgagee  takes  the  legal  estate 
without  making  any  declaration  of  trust — ^he  never  hears 
of  the  existence  of  any  trust  affecting  the  mortgaged  pro- 
perty until  after  his  money  has  been  advanced;  and  in  that 
state  of  circumstances  a  first  mortgagee  is,  I  apprehend, 
in  the  same  position  as  any  other  unsatisfied  mortgagee 
having  notice  of  a  subsequent  incumbrance,  and  has  a  right 


(fi)  Sec  per  Lord  EUlon  in  Ex  parte  Knott,  11  Ves.  614. 
VOL.  T.  Y 


Judgment. 
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1859.  to  transfer  the  legal  estate  so  vasted  in  him  to  any  person  who 
will  pay  off  his  debt.  He  is  not  to  be  fettered  or  incum- 
bered by  any  considerations  arising  out  of  a  trust  which  he 
has  never  undertaken,  and  of  which  he  is  never  informed 
until  after  he  has  parted  with  his  money.  Having  the 
legal  estate  in  his  hands,  he  is  justified  in  transferring  it  as 
he  took  it  firom  the  original  mortgagor,  and  subject  only  to 
the  equity  of  redemption  limited  by  his  mortgage  deed,  and 
may  transfer  it  to  the  second  or  to  the  third  incumbrancer, 
as  he  may  see  fit. 

That  being  the  position  of  the  first  mortgagee,  what  is 
the  position  of  the  subsequent  mortgagee — ^who,  having, 
like  the  first,  advanced  his  money  without  notice  of  any 
prior  trust,  obtains  from  the  first  that  legal  estate  which 
the  first  may  thus  lawfully  convey?  The  two  positions 
seem  to  me  correlative.  If  the  holder  of  the  legal  estate 
can  thus  lawfully  convey  it,  the  party  to  whom  he  so  con- 
veys it  can  lawfully  avail  himself  of  it  for  the  purpose  of 
repaying  to  himself  every  advance  which  he  may  have 
made  upon  the  security  of  the  property,  without  notice  of 
the  rights  of  any  other  person  in  priority  to  his  own.  To 
that  he  is  entitled,  according  to  the  authorities,  at  any 
period  after  bill  filed,  as  well  as  before,  until  a  decree  is 
made  in  the  suit.  And  I  cannot  in  substance  distinguish 
the  case  before  me  firom  the  class  of  cases  ending  with  that 
of  Peacock  v.  Burt 

The  question  as  to  the  policy  of  assurance  appears  to 
me  to  be  involved  in  the  former.  If  I  had  held  that  the 
Plaintiff,  upon  discharging  the  first  mortgage,  would  be 
entitled  to  redeem,  and  to  hold  the  estate  free  firom  the 
subsequent  charges,  the  consequent  right  would  have  fol- 
lowed, and  they  would  have  been  entitled  to  hold  all  the 
other  property  included  in  the  mortgage  to  the  first  mort- 


Upon  the  question  of  costs — 

Mr.  Griffardj  Q.  C,  submitted  that  neither  the  second 
nor  the  third  mortgagee  ought  to  have  his  costs.  The 
Defendants  had  adopted  this  course  of  proceeding  varying 
their  rights  inter  se,  and  as  against  the  Plaintiffs,  pendente 
lite.  When  the  suit  was  originally  instituted,  the  Plaintiffs 
were  right  in  their  contention.  Under  the  circumstances, 
the  first  mortgagee  alone  should  have  his  costs. 

The  Vice-Chancellob. — ^The  second  and  third  mort- 
gagees were  originally  parties  to  the  suit.  They  did  not 
bring  themselves  into  it.  The  third  now  stands  upon  his 
security ;  and,  as  I  have  already  determined  that  he  may 
at  any  time  make  his  security  available,  I  apprehend  that 
you  cannot  take  it  from  him  until  you  have  paid  him 
everything.      Both  the  second   mortgagee  and  the  third 

y2     . 
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gagee  for  the  purpose  of  recouping  to  themselves  whatever  1859. 
they  might  so  have  paid  in  discharging  the  first  mortgage. 
In  other  words,  upon  payment  of  the  mortgage  debt  they 
would  have  been  entitled  to  all  the  securities.  The  second 
question,  therefore,  in  substance,  resolves  itself  into  the 
first. 

As  regards  the  first,  it  appears  to  me,  upon  a  review  of 
the  whole  class  of  authorities,  that  there  is  nothing  to 
justify  me  in  holding  that  the  first  mortgagee  could  not 
lawfully  part  with  his  legal  estate  so  long  as  his  debt  re- 
mained unpaid.  And  he  having  parted  with  it,  I  find 
nothing  in  the  authorities  to  authorise  me  in  saying  that  I 
am  to  take  the  legal  estate  away  from  the  holder  of  it  imtil 
the  whole  of  his  debt  has  been  satisfied. 
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1869. 


Mt^  SOth. 

Minute  of 
Decree. 


are  entitled  to  have  their  costs  as   against   the  fund — 
which  is  all  that  is  asked. 


Declarb,  that  the  Defendant  Hooke  is  entitled  to  hold  the  here- 
ditaments in  the  pleadings  referred  to  as  The  Princt  of  Wales,  as 
mortgagee  thereof,  redeemable  only  upon  payment  of  all  moneys 
due  on  the  security  of  all  the  several  indentures  following,  viz.  the 
indenture  of  mortgage  of  April,  1847,  and  the  indenture  of  further 
charge  of  December,  1848 ;  the  mortgage  of  May,  1851,  and  the  in- 
dentures of  further  charge  of  March,  1853,  and  November,  1855 ; 
and  the  indenture  of  mortgage  of  November,  1856.  And  that,  sub- 
ject thereto,  the  said  hereditaments  are  liable  to  be  held  upon  the 
trusts  of  the  agreement  for  a  settlement  of  July,  1823. 

Dismiss  the  bill  with  costs  against  the  Defendants  Brooke  and  Nash, 
Tax  Nash  his  costs,  and  let  Hooke  (he  consenting  thereto)  pay  Nash 
his  costs,  when  taxed,  and  add  them  to  his  security. 

Accoimts  and  redemption  decreed  on  the  above  footing. 


Jfttjf  80/A. 

Domieil — 
BequesU  void 

by  Law  of 
JJomicU — Ad- 

ministration 

Suit— Pie  I  in 

bar — Double 

Plea. 

Plea  by  an 
ezecator,  who 
has  proTod  a 
will, "  that  tes- 
tator WHS,  at 
the  date  of  his 
will,  and  also 
at  the  time  of 
his  death,  do- 
miciled in  the 
Empire  of 
F)rtmoey  and 
that  all  the  be- 
quests oC  per- 
sonal estate  affected  to  be  made  by  it  are,  by  the  laws  of  the  said  Empire,  null  and  void/*  is 
a  good  plea  in  bar  to  a  suit  by  a  legatee  under  the  will  for  payment  of  his  legacy,  and  for 
administration  of  the  personal  estate  of  the  testator. 

Such  a  plea,  though  it  puts  two  facts  in  issue,  is  not  double,  since  neither  fact,  taken  alone, 
would  be  a  complete  bar  to  the  suit. 


CAMPBELL  t;.  BEAUFOY. 

1  HE  bill  stated  that  Charles  Beaufoy^  deceased^  by  his 
will,  in  1857,  bequeathed  to  his  wife,  the  Defendant  Marie 
Beaufoy^  all  his  household  goods  and  certain  other  specified 
articles,  in  England  and  France^  during  her  life,  provided 
she  so  long  continued  his  widow ;  and  after  her  decease  or 
next  intermarriage,  to  his  two  daughters,  the  Defendants 
Emma  and  Caroline^  equally ;  and  also  bequeathed  to  his 
wife  whatever  moneys  he  might  have  in  England  at  the 
time  of  his  decease ;  and  directed,  that,  in  case  his  said 
daughters  should  die  unmarried,  then  all  the  household 
goods  should  go   to  his   grandson,  James  Campbelly  the 
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Plamtiff  in  the  cause;  and  that,  after  making  certain 
specific  bequests  to  the  PlaintiiF,  and  devising  a  cottage  in 
England  to  his,  the  testator's,  wife  for  life,  with  remainder 
to  his  daughters,  or,  if  they  should  die  unmarried,  to  the 
Plaintiff,  the  testator  bequeathed  to  the  Plaintiff  the  sum 
of  £100,  one  moiety  to  be  paid  within  twelve  months,  and 
the  other  within  twenty-four  months  after  his  decease ; 
and  appointed  the  Defendant  Marie  Beaufoy  executrix  of 
his  will. 

The  bill  fturther  stated,  that  the  testator  died  in  1858, 
and  that  his  will  was  proved  by  his  widow,  the  Defendant 
Marie  Beaufoy y  in  the  month  of  September  following. 

The  bill  prayed  that  the  Defendant  Marie  Beaufoy 
might  be  decreed  to  pay  the  legacy  of  £100  by  the  will 
bequeathed  to  the  Plaintiff;  and  that,  if  she  should  not 
admit  assets  sufficient  for  payment  of  the  said  legacy,  the 
usual  accounts  might  be  taken  of  the  testator's  personal 
estate;  and  that  the  same  might  be  administered  under  the 
decree  of  the  Court :  also,  that  it  might  be  declared,  that, 
according  to  the  true  construction  of  the  will,  the  Plaintiff 
would,  in  the  event  of  the  death  of  both  the  Defendants, 
Emma  and  Carolinty  unmarried,  and  subject  to  the  life 
estate  of  the  Defendant  Marie  therein,  become  entitled  to 
all  the  household  goods,  moneys,  and  cottage  by  the  will 
devised  and  bequeathed  for  the  benefit  of  the  testator's  said 
wife  during  her  life ;  and  for  an  account  of  the  testator's 
moneys  in  England  at  the  time  of  his  death,  and  to  have 
the  same  secured  for  the  benefit  of  the  Plaintiff  and  of 
aU  parties  interested  therein. 

The  Defendant  Marie  pleaded  in  bar  to  so  much  of  the 
bill  as  prayed  the  above-mentioned  relief,  except  as  to  the 
cottage  of  the  deceased,  which  was  real  property ;  and  for 
plea  said,  that  the  testator  was,  at  the  date  of  his  will,  and 


1859. 


StaUmemU 
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also  at  the  time  of  his  death,  domiciled  in  the  Empire  of 
France,  and  that  all  the  bequests  of  personal  estate  affected 
to  be  made  by  the  said  will  were,  by  the  laws  of  the  said 
Empire,  null  and  void. 


Argument,  Mr.  Giffard,  Q.C.,  and  Mr.  Bedwelly  for  the  Defendant, 

contended,  that  the  plea  was  a  complete  bar  to  the  suit. 

The  law  of  the  country  where  a  deceased  person  was 
domiciled  at  his  death  is  the  law  by  which  the  disposition 
of  his  property  must  be  regulated  and  the  validity  of  the 
bequests  in  his  will  determined ;  and  here,  upon  the  aver- 
ments contained  in  the  plea  (and  which  are  founded  inter 
alia  upon  Article  10T8  of  the  Code  Napoleon),  all  the 
bequests  of  personal  estate  affected  to  be  made  by  the  will 
were,  by  the  laws  of  the  French  Empire,  null  and  void. 


The  circumstance  that  the  Defendant  has  proved  the  will 
in  this  country  does  not  affect  the  question.  All  that  the 
probate  establishes  is  the  fact  that  the  instrument  in 
question  is  the  last  will  of  the  deceased,  and  that,  by 
such  will,  the  party  to  whom  probate  has  been  granted 
has  been  well  appointed  executor:  Whicker  y.  Hume  {a). 
The  grant  of  probate  is  so  far  conclusive,  that  this  Court 
must  take  the  instrument  to  be  a  will,  and  the  executor  to 
have  been  well  appointed ;  but  what  part  of  the  contents  of 
that  will  is  effectual,  and  in  what  way  the  Court  shall 
determine  on  the  property,  is  quite  a  different  thing.  If 
this  cause  were  now  being  heard,  and  if  the  law  of  England 
be  such  that  the  law  of  FVance  must  be  applied  in  distri- 
buting the  property  of  the  deceased,  the  Court  would  be 

(a)  4  Jur.,  N.S.,  933. 
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perfectly  at  liberty  to  hold  that  the  instrument  is  a  will  so 
far  as  it  appoints  the  Defendant  executrix,  but  that  it  has 
no  other  operation :  Per  Lord  Eldon^  in  Thornton  v. 
Curling(a).  The  Defendant's  case  is,  that  she  is  a  per- 
fectly good  executrix ;  but  that,  according  to  the  French  law, 
she  holds  the  property  upon  trusts  other  than  those  men- 
tioned in  the  will. 


1869. 


Arffwneni. 


Mr.  Bovillj  in  the  absence  of  Mr.  RoUy  Q.C.,  for  the 
PlaintiflF— 

The  plea  is  bad  in  point  of  substance.  It  goes  to  the 
validity  of  all  the  bequests  contained  in  the  will,  asserting 
that  all  are  invalid.  And  where  a  wQl  has  once  been 
admitted  by  the  Ecclesiastical  Court  to  probate,  this  Court 
has  no  jurisdiction  to  entertain  a  plea  which  goes  to  the 
validity  of  the  whole  of  its  contents :  Allen  v.  M^Pherson(b), 

But,  if  good  in  substance,  the  plea  is,  at  least,  bad  in 
point  of  form.  It  asserts  two  distinct  facts,  viz.  that  the 
testator  was  domiciled  in  France^  and  that  by  the  law  of 
France  all  the  bequests  affected  to  be  made  by  it  were  null 
and  void.  This  is  pleading  double.  The  object  of  a  plea 
is  to  reduce  the  cause,  or  the  part  of  it  covered  by  the  plea, 
to  a  single  point ;  the  Court,  to  that  end,  decides  at  once 
on  the  validity  of  the  defence,  taking  the  plea  and  bill  to 
be  true :  and  a  double  plea  is  informal  and  improper ;  for 
if  two  matters  of  defence  may  be  offered,  the  same  reason 
will  justify  the  making  any  number  of  defences  in  the  same 
way,  by  which  the  ends  intended  by  a  plea  would  not  be 
obtained,  and  the  Court  would  be  compelled  to  give  instant 
judgment  on  a  variety  of  defences,  with  all  their  circum- 
stances as  alleged  by  the  plea,  before  they  are  made  out  In 


(a)  8  Sim.  818,  314. 


(b)  1  H.  L.  C.  191. 


Argtiment, 
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1859.        prooi;  and,  consequently,  would  decide  on  a  complicated 
case  which  might  not  exist:  Per  Lord  Rede8dale{a). 

Mr.  Giffard  in  reply — 

First,  as  to  the  form  of  the  plea :  all  the  circumstances 
pleaded  tend  to  one  point ;  and  Lord  RedesdaU  expressly 
lays  it  down  in  the  passage  cited,  that,  ^^  though  a  defence 
offered  by  way  of  plea  consist  of  a  great  variety  of  circum- 
stances, yet  if  they  all  tend  to  one  point  the  plea  may  be 
good"  (6). 

The  Vice-Chancellor. — The  true  answer  to  this  part 
of  the  Plaintiff's  case  seems  to  be,  that  neither  of  the 
circumstances  averred  in  your  plea  is  of  itself  a  complete 
defence.  A  double  plea  is  where  each  of  two  circum- 
stances averred  in  a  plea  is  a  defence  independently  of 
the  other. 

Mr.  Giffard, — ^Then  as  to  the  substance  of  the  plea,  and 
the  argument  that  it  cannot  be  urged,  because  the  will  has 
been  proved  in  this  country — 

The  Vice-Chancellor. — The  fact  is,  you  were  com- 
pelled to  obtain  probate  in  this  country  in  order  to  get 
possession  of  the  property  of  the  testator  in  this  country. 

Mr.  Giffard. — ^Then  as  to  Alien  v.  M^Pherson,  The 
bill  in  that  case  went  to  the  fact  of  probate.  If  the  Plain- 
tiff's contention  was  right,  the  will  ought  never  to  have  been 
admitted  to  probate ;  at  all  events,  that  was  the  ground  upon 
which  the  House  of  Lords  allowed  the  demurrer. 

[lie  cited  also  Ricardo  v.  6rar<?uw  (c).] 

(rt)  Eq.    Pleading,    pp.    295,  (6)  Id.  p  296. 

290.  (c)  12  CI.  &  Fin.  308. 


CASES  IN  CHAXCERY. 


325 


ViCE-ClLiNCELLOR   SiR  W.   PaGE   WoOD  : — 

I  think  this  question  is  almost  concluded  bj  authoritj. 
In  Thornton  v.  Curling  {a) j  where  the  facts  were  sub- 
stantially the  same  as  here,  Lord  Eldon  expressed  a  clear 
opinion^  that,  if  the  cause  were  then  being  heard,  and  if 
the  law  of  England  were  such  that  he  ought  to  apply 
the  law  of  France  in  distributing  the  property,  he  would 
have  been  perfectly  at  liberty  to  say  that  the  instrument 
was  a  will  so  far  as  it  appointed  the  Defendant  executor, 
but  that  it  had  no  other  operation.  And  although  that 
observation  was  only  a  dictum,  yet,  looking  to  the  grounds 
upon  which  it  rested,  and  to  the  entire  absence  of  any 
authority  to  the  contrary,  I  have  no  hesitation  in  acting 
upon  it. 

I  say  the  entire  absence  of  anything  to  the  contrary, 
because  the  case  of  Allen  v.  M^Pherson  (6),  is  clearly  dis- 
tinguishable. There  the  bill  alleged  that  a  codicil,  which 
had  been  admitted  to  probate,  had  been  executed  by  the 
testator  under  undue  influence,  and  false  representations 
respecting  the  Plaintiflf  s  character ;  and  that  the  Plaintiff 
had  not  been  permitted  in  the  Ecclesiastical  Court  to  take 
any  objections  to  the  codicil,  except  such  as  affected  the 
validity  of  the  whole  instrument ;  and  it  prayed  that  the 
executors  might  be  declared  trustees  for  the  Plaintiff  to 
the  amount  of  the  bequests  which  the  codicil  professed  to 
revoke.  The  House  of  Lords  held,  that  the  circumstance 
of  the  codicil  having  been  admitted  to  probate  was  con- 
clusive as  to  its  validity,  as  forming  part  of  the  last  will  of 
the  testator ;  and  allowed  the  demurrer,  upon  the  groimd 
that  the  bill,  in  their  judgment,  went  to  the  factum  of 
probate. 

The  view  which  I  take  of  the  present  case  is  supported 
(«)  8  Sim.  310.  (b)  1  H.  L.  C.  191. 


1869. 
Campbelx. 

V. 

Beaufot. 

JuJgiaent. 
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by  what  I  find  laid  down  by  Air.  Justice  Williams  in  his 
Treatise  on  the  Law  of  Executors.     He  says :  "  The  rule 
is^  that  the  distribution  of  the  personal  estate  of  an  intes- 
tate is  to  be  regulated  by  the  law  of  the  country  in  which 
he  was  a  domiciled  inhabitant  at  the  time  of  his  death, 
without  any  regard  whatsoever  to  the  place  either  of  the 
birth  or  the  death^  or  the  situation  of  the  property  at  that 
time.     It  is  not,  however,  correct  to  say,  that,  with  respect 
to  the  distribution  of  personal  property,  the  law  of  England 
gives  way  to  the  law  of  a  foreign  country ;  but  that  it  is 
part  of  the  law  of  England  that  personal  property  should 
be  distributed  according  to  the  jus  domicilii.     If,  therefore, 
a  man  die^  domiciled  in  this  country,  and  administration 
be  taken  out  to  him  here,  debts  due  to  him  or  other  of  his 
personal  effects  in  Scotland  or  abroad  shall  be  distributed 
according  to  the  law  of  England ;  for  the  lex  loci  rei  sitae 
is  not  to  be  recognised.      On  the  other  hand,  if  a  man 
domiciled  abroad  die  intestate,  his  whole  property  here  is 
distributable  according  to  the  laws  of  the  country  where  he 
was  so  domiciled"  (a).  And  then  I  find  this  passage :  "  Hence 
it  appears  that  a  different  doctrine  prevails  with  respect  to 
the   distribution   of  the    personal  estate   of   a  deceased, 
when  in  the  hands  of  an  executor  or  administrator,  from 
that  which  is   established    with  respect   to  the  grant  of 
probate  or  administration,  by  which  he  is  empowered  to 
possess  himself  of  such  estate ;  for  with  regard  to  the  latter, 
the  situs  of  the  property  regulates  the  jurisdiction"  (5). 


In  other  words,  you  must  obtain  probate  or  take  out 
letters  of  administration  in  the  country  where  the  property 
exists ;  and  when  that  is  done,  you  regulate  the  manner  in 
which  you  distribute  or  dispose  of  it  by  the  law  of  the 
country  where  the  testator  was  domiciled. 


(a)  Wins.  Exors.  4tli  edit.  pp.  1301,  1302, 


(b)  Id.  p.  1302. 
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In  the  case  before  me,  the  plea  very  properly  admits, 
that,  wherever  the  testator  was  domiciled,  the  will  is  a  good 
will  for  the  purpose  of  appointing  an  executor,  and  is  well 
proved:  but  it  says,  that  the  testator  was  domicUed  in  France; 
that  the  validity  of  the  disposition  made  by  his  will  must 
be  tested,  therefore,  by  the  law,  not  of  this  country,  but  of 
France;  and  that,  by  the  law  of  France^  all  the  dispositions 
made  by  his  will  are  null  and  void. 


1859. 
Campdkll 

V. 

Beauvoy. 

Judgment. 


One  point  that  occurred  to  me  was,  that  the  dispositions 
ma.de  by  the  will  may  be  invalid,  because  tlie  will  itself  is 
void ;  and  if  the  reason  why  they  are  invalid  were,  that 
the  will  itself  is  void,  then  the  plea  would  not  be  good, 
because  the  question,  whether  the  will  is  valid  or  invalid,  is 
one  which,  according  to  the  authorities,  the  Defendant 
could  not  raise  in  this  Court,  that  being  a  question  belong- 
ing to  the  Court  of  Probate.  But  this  doubt  is  removed  in 
the  present  case,  for  here  the  plea  is  put  in  with  an  ad- 
mission. The  Defendant  does  not  anywhere  assert  that 
the  will  is  void.  All  that  it  says  is,  that  "  all  the  bequests 
of  personal  estate  affected  to  be  made  by  the  said  will  are, 
by  the  laws  of  the  said  Empire,  null  and  void."  The 
Defendant's  proposition  is,  that  the  will  is  valid  so  far  as  it 
appoints  an  executor,  and  enables  that  executor  to  come  to 
this  country  and  possess  himself  of  such  parts  of  the 
personal  property  of  the  deceased  as  are  situate  in  this 
country ;  but,  as  containing  directions  what  he  is  to  do  with 
the  property  when  he  has  possessed  himself  of  it,  the  plea 
avers  that  it  is  bad. 


My  only  other  doubt  was,  whether  the  proper  mode  of 
framing  the  plea  would  not  have  been  by  way  of  confession 
and  avoidance :  admitting,  for  instance,  expressly  that 
the  will  was  a  valid  will,  and  then  denying  the  validity  of 
the  bequest.     But,  upon  consideration,  I  think  the  plea,  as 
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at  present  framed,  is  to  be  construed  in  that  sense,  and 
this  doubt,  therefore,  is  also  removed. 

As  to  the  argument,  that  the  plea  is  bad  in  form,  as 
being  what  is  called  a  double  plea,  I  apprehend  it  is  in  no 
way  a  double  plea.  It  contains  simply  an  averment  of  two 
facts,  of  which  neither  taken  alone  would  have  been  a  bar 
to  the  suit,  but  which,  taken  together,  form  a  complete  bar. 
The  fact  of  the  testator  being  domiciled  in  France  would 
not  be  a  bar  to  the  suit,  unless  the  bequests  in  his  will 
were  void  b/  the  law  of  France;  nor  would  tte  fact  of  the 
bequest  being  void  by  the  law  of  France  be  a  bar  to  the 
suit,  unless  the  testator  was  domiciled  in  that  country. 
The  two  facts  taken  together  constitute  a  complete  defence ; 
and  that  defence  is  a  single  defence,  and  is  well  pleaded. 


AfintUe  of 
Order. 


Plea  allowed  without  costs  (a).     Liberty  for  Plaintiff  to  take 
issue  on  the  plea. 


May  SOih. 

Privilege  not  to 
answer  on 

ground  of  Pe- 
nalties— Form 
for  claiming — 

Excq9tions — 


SCOTT  t;.  MILLER  (No.  2). 

IN  this  cause,  already  reported  upon  the  exceptions  to  a 
former  answer  (6),  the  Defendant  subsequently  put  in  a 
further  answer,  as  follows: — "I  submit  that  I  am  not 
bound  to  discover  or  set  forth,  and  I  refuse  to  discover  or 
tect  himself       Set  forth,  the  matters  which  by  my  former  answer  I  have 

from  answer- 
ing, upon  the 

ground  that  a  discovery  of  the  matters  inquired  after  would  expose,  or  tend  to  expose,  him  to 
penalties,  a  Defendant  must  state  upon  oath  his  belief  that  such  would  be  the  case. 

Exceptions  therefore  allowed  to  an  answer  in  the  following  form^ — **  I  submit  that  I  am  not 
bound  to  discover  "  certain  matters  specified,  "  because  the  didcoveiy  of  such  matters  would  or 
might  show  or  tend  to  show,  that,  under  the  provisions  of  the  stat.  6  &  7  Vict.  c.  78,  I  am 
liable  to  '*  certain  specified  penalties ;  the  Defendant  not  stating  his  own  belief  upon  the  subject. 


(a)  The  costs  having  been  arranged. 


(h)  Suprk,  p.  220. 
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refused  to  set  forth,  because  the  discorery  of  such  matters        1859. 
would  or  might  show  or   tend  to  show,  that,  nnder  the 
provisions  of  the  statute"  6  i&  7  Vict.  c.  73,  "  I  am  liable 
to  be  struck  off  the  roll,  and  for  ever  after  disabled  from 
practising  as  an  attorney  or  solicitor." 

The  Plaintiff  excepted  to  the  further  answer  also,  as 
insufficient. 


Mr.  WiUcocky  Q.C.,  and  Mr.  BiUon^  for  the  Plaintiff,  Arffument 
contended — that  these  exceptions,  like  the  former,  must  be 
aUowed,  and  for  the  same  reason  for  which  the  Court  had 
held  the  former  answer  insufficient.  Nothing  could  be 
more  vague  than  the  form  adopted  by  the  Defendant — 
"  the  discovery  of  such  matters  would  or  might  show  or 
tend  to  show," — that  he  is  liable  to  penalties  nnder  the 
Act. 

Mr.  Birdy  for  the  Defendant,  contended,  that  the  answer 
was  sufficient. 

A  witness  is  privileged  from  answering  not  only  what 
will  criminate  him  directly,  or  what  will  expose  him 
directly  to  penalties,  but  whatever  has  any  tendency  to 
criminate  him,  or  to  expose  him  to  penalties ;  because  other- 
wise question  might  be  put  after  question,  and  though  no 
single  question  may  be  asked  which  directly  criminates  him, 
yet  enough  might  be  got  from  him  by  successive  questions 
whereon  to  found  against  him  a  criminal  charge :  Per 
Jervisy  C.  J.,  in  Fisher  v.  Ronalds  (a).  "  It  is  the  witness 
who  is  to  exercise  his  discretion,  not  the  judge.  The  wit- 
ness might  be  asked,  were  you  in  London  on  a  certain 

(a)  12  C.  B.  766,  citing  2  PhUlipps  on  Evid.  p.  487,  lOth  edit. 


Argument, 
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1859.  day  t  and,  though  apparently  a  very  simple  question,  he 
might  have  good  reason  to  object  to  answer  it,  knowing 
that  if  he  admitted  that  he  was  in  London  on  that  day,  his 
admission  might  complete  a  chain  of  evidence  against  him 
which  would  lead  to  his  conviction.  It  is  impossible  that 
the  judge  can  know  anything  about  that.  The  privilege 
would  be  worse  than  useless  if  the  witness  were  required  ti> 
point  out  how  his  answer  would  tend  to  criminate  him  :" 
Per  Mauley  J.,  in  Fisher  v.  Ronalds  {a).  And  with  this, 
neither  Adams  v.  Lloyd{V)  nor  Sidebottom  v.  Adkins  (c) 
conflict.  It  is  impossible  to  suppose  that  a  Defendant 
cannot  bring  himself  within  the  protection  of  the  rule, 
without  stating  in  so  many  words  that  he  has  committed  an 
offence  punishable  under  the  Act :   Short  v.  Mercier  (d). 

The  Vice-Chancellor. — ^What  was  the  form  in  which 
the  Defendants  claimed  the  protection  in  Short  v.  Mercier  1 

Mr.  Bird. — "  That  the  discovery  would  tend  to  subject 
them.'*  The  same  form  has  been  adopted  here  as  was  held 
sufficient  in  Tench  y.  Roberts  (e).  To  compel  the  Defendant 
to  say  "  the  discovery  will  subject  me  to  penalties,"  would 
be  to  destroy  the  protection  altogether.  It  may  well 
be,  that,  by  admitting  the  matters  in  the  bill  mentioned 
modo  et  formft,  as  averred,  the  Defendant,  as  the  Court 
has  already  decided  (/),  would  not  expose  himself  to 
penalties;  but,  admitted  with  such  modifications  as  he 
might  possibly  have  occasion  to  introduce  in  making  a 
full  discovery,  they  might  expose  him  to  penalties.  The 
agreement  may  not  expose  him  to  penalties ;  but  if  there  be 
anything  dehors  the  agreement,  which,  coupled  with  the 

(a)  12  C.  B.  766.  (rf)  2  De  G.  &  Sm.  635,  649. 

(6)  4  Jur.,  N.S.,  691.  (e)  6  Mad.  146,  note, 

(c)  3  Id.  631.  (/)  Suprk,  p.  220. 
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agreement,  would  expose  him  to  penalties,  then,  by  admit- 
ting the  agreement,  he  will  have  admitted  a  step  towards 
his  own  conviction. 

[He  cited  also  In  re  Jackson  and  Wood  {a)  j  Williams  v. 
Jones  (h)y  and  In  re  Palmer  {c).'\ 

Mr.  Willcocky  Q.C.,  in  reply,  contended,  that  the 
answer  was  in  effect  in  the  nature  of  a  second  demurrer, 
which  cannot  be,  unless  where  the  bill  has  been  amended 
in  the  interval. 
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1859. 

Scott 
r. 

Miller. 

Argument. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

I  see  that  in  Fisher  v.  Ronalds^  as  reported  in  the  Jiir- 
rist{d)y  the  Court  had  the  witness's  oath,  that  he  believed  the 
question  tended  to  criminate  him.  Mr.  Justice  Maule 
says :  "  It  is  for  the  witness  to  say  on  his  oath  whether  he 
believes  the  question  tends  to  criminate."  And  in  Short 
V.  Mercier  («),  the  Defendants  said  upon  their  oath,  that 
"  they  were  advised,  and  believedy^  that  the  discovery 
would  tend  to  subject  them  to  penalties. 


Judgmeni, 


When  this  case  was  before  me  upon  the  former  answer, 
I  held  that  the  agreement,  as  averred  in  the  bill,  and  the 
transactions  in  the  bill  alleged  to  have  arisen  out  of  that 
agreement,  if  admitted  as  alleged,  were  not  illegal  (what- 
ever might  be  the  poKcy  of  them) ;  and  that,  by  admitting 
them  as  alleged,  the  Defendant  would  not  expose  himself 
to  penalties  under  the  Act. 


Then    came    the    question,   whether,    the   agreement 

(a)  1  Barn.  &  Cres.  270.  (c)  2  Ad.  &  Ell.  686. 

(6)  6  Id.  108.  (rf)  17  Jur.  393. 

(c)  2  De  G.  &  Sm.  641. 
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1859.  being  perfectly  legal,  the  admissions  the  Defendant  was 
SootT  called  upon  to  make  would  not  constitute  a  case  approaching 
so  near  to  an  infringement  of  the  law,  that,  bj  the  addition 
of  a  single  ingredient,  it  would  constitute  a  complete  offence. 


V. 

Miller. 


JudgmenL 


But  what  I  look  for  in  the  answer  is  a  statement  that  the 
Defendant  believes  this  would  be  the  case.  Instead  of  that, 
all  I  find  in  his  answer  is  this :  '^  I  submit  that  I  am  not  bound 
to  discover  or  set  forth,  and  I  refuse  to  discover  or  set  forth, 
the  matters  which  by  my  former  answer  I  have  refused  to  set 
forth,  because  the  discovery  of  such  matters  would  or 
might  show  or  tend  to  show,  that,  under  the  provisions 
of  the  statute,  I  am  liable  to "  the  penalties  in  question : 
— a  form  certainly  most  cautiously  worded.  But  without 
resting  upon  that  objection,  what  I  rely  upon  is  this :  that 
he  merely  submits  this  to  me.  He  submits  to  me,  that  the 
discovery  of  the  matters  to  which  the  interrogatories  relate 
would  or  might  show  or  tend  to  show,  that  he  is  liable  to 
these  penalties.  I  say,  that,  upon  the  face  of  the  averments 
on  which  these  interrogatories  are  founded,  a  discovery  of  the 
matters  in  question  would  do  nothing  of  the  kind. 

I  do  not  say  that  the  Defendant  is  bound  to  admit  upon  his 
oath  that  he  is  liable  to  penalties ;  but  I  do  say  that  I  must 
have  the  security  of  his  oath  that  he  believes  what  the 
witness  said  he  believed  in  Fisher  v,  Ronalds.  In  that 
case,  I  find  it  laid  down  by  Mr.  Justice  Maulcy  "  I  appre- 
hend that  they  (the  judges)  are  bound  by  the  witness's 
answers.  The  judge,  in  fact,  never  decides  the  question, 
but  the  witness.  It  is  for  the  witness  to  say  on  his  oath 
whether  he  believes  the  question  tends  to  criminate**  (a). 

That  is  a  statement  which  I  have  not  yet  got  from  the 
Defendant,  but  which  I  must  have  upon  his  oath  before  I 
can  hold  his  answer  sufficient. 

{a)  17  Jur.  393. 
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At  present  all  that  I  can  do  is  to  allow  the  exceptions, 
and  with  costs. 

Order  accordingly. 


JudgmenL 


Jume  2nd, 


FROGLEY  V.  THE  EARL  OP  LOVELACE.        Ri^kt  qf^xrn^ 

Biatg  <md  JtiUmg 
Y  an  indenture  of  lease,  dated  the  24th  of  February,    ^5^^^ 
1844,  made  between  the  Defendant  of  the  one  part,  and    Setd—injune- 

tion.     -Firm 

the  Plaintiff  of  the  other  part,  the  Defendant  demised  to         tneni. 
the  Plaintiff  two  farms,  in  the  county  of  Surrey^  for  twenty-  Landlord  re- 
one  years,  from  Michaelmas,   1842,  at  the  rent  therein  janctioo^m* 

in  the  exerdae 
of  the  exclosiTe 

Previously  to  the  execution  of  the  said  indenture  the  right  of  sport- 
following  memorandum  was  indorsed  thereon:     "It  is  gam^accord"* 
hereby  agreed  that  the  said  Ralph  FrogUy,*'  meaning  the  **»«  ^  ^^  ^^^ 
Plaintiff,  "  shall  have  the  exclusive  right  of  sporting  over,  «nder  seal, 
and  killing  the  game  upon,  the  lands  included  in  the  within-  should  be  exe- 
written  lease,  and  also  upon  the  lands  adjacent  thereto  ^Sol^J^ig 
belonging  to  the  said  Earl,*'   meaning    the    Defendant  tosnchagree- 
(describing  such  adjacent  lands),  "  during  the  continuance  to  the  decree  in 
t>f  the  said  term,  if  the  said  Ralph  FrogUy  shall  so  long      b  t    h  th 
live ;  he  undertaking  to  keep  and  leave  a  fiur  stock  of  game  the  Court 

-  1        .  ,      1  1  .  .         i»  would  have  in- 

thereupon,  and  not  to  keep  such  an  excessive  quantity  of  terfered  by  in- 
hares  and  rabbits  as  to  do  damage  to  the  said  Earl  or  his  JJlS^^he'iJ^e- 
undertenants  in  the  neighbourhood."  ment  had  been 

^  already  entered 

into  by  an  in- 

The  lease  was  executed  by  both  Plaintiff  and  Defendant;  seai—Ottore.*'^ 
but  the  memorandum  was  executed  by  the  Plaintiff  only. 

On  the  9th  of  February,  1859,  the  Defendant  caused  a 
notice  to  be  served  upon  the  Plaintiff,  whereby,  after  reciting 
VOL.  I.  z 


834 


lovelack 
(Eabl.) 

StatemenL 
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the  memorandum  indorsed  on  the  lease  of  Febmaiy,  1844, 
the  Defendant  gave  the  Plaintiff  notice,  that,  from  and  after 
the  date  thereof,  he  revoked,  rescinded,  and  entirely  put  an 
end  to  the  agreement  expressed  in  the  said  memorandum, 
and  each  and  every  right,  license,  liberty,  permission,  or 
authority  thereby  given. 

The  Bill  stated  these  facts,  and  further  stated,  as  the  fact 
was,  that,  between  the  9th  and  the  12th  of  February,  1859, 
the  Defendant  sent  bodies  of  men  upon  the  property 
comprised  in  the  said  indenture  to  destroy  the  hares  and 
rabbits  thereon,  thereby  disturbing  and  driving  away  the 
pheasants  and  game  which  the  Plaintiff  had  been  pre- 
serving upon  the  property. 

The  Bill  prayed,  that  the  Defendant  might  be  decreed 
specifically  to  perform  the  agreement  indorsed  on  the 
lease  of  February,  1844;  and  for  that  purpose  to 
make  and  execute  to  the  Plaintiff  a  proper  and  legal 
grant  of  the  exclusive  right  of  sporting  over,  and 
killing  the  game  upon,  the  lands  included  in  the  said  lease^ 
and  upon  the  lands  adjacent  thereto,  in  accordance  with 
the  terms  of  the  said  agreement ;  and  that  the  Defendant, 
his  agents,  Ac,  might  be  restrained  from  disturbing, 
driving  away,  and  destroying,  or  in  any  manner  interfering 
with  the  pheasants,  game,  hares,  and  rabbits,  in  and  upon 
the  premises  comprised  in  the  said  agreement,  during  the 
term  of  years  granted  or  agreed  to  be  granted  in  respect 
of  the  said  premises,  if  the  Plaintiff  should  so  long  live. 

The  Plaintiff  obtained  an  interim  injunction,  as  prayed 
by  his  bill,  upon  notice  to  the  Defendant,  who  did  not 
appear:  and  on  the  5th  of  May,  1859,  the  Defendant  moved 
to  dissolve  the  injunction ;  but  it  was  arranged  that  the 
motion  should  stand  over  until  the  hearing  of  the  cause, 
and  that  the  cause  should  be  heard  upon  motion  for  a  decree. 
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Evidence  was  addaoed  on  the  part  of  the  Defendant 
with  a  view  to  show  that  the  Plaintiff  had  kept  such  an 
excessive  quantity  of  hares  and  rabbits  as  to  do  damage  to 
the  Defendant's  young  plantations  in  the  neighbourhood  of 
the  property  comprised  in  the  lease. 


1859. 


Mr.  Anq>UeUy  Q.C.9  and  Mr.  Martindaley  now  moved 
for  a  decree  in  terms  of  the  prayer. 

They  contended,  that,  although  the  memorandum  of 
agreement  indorsed  on  the  lease  of  February,  1844,  was 
executed  by  the  Plaintiff  only,  it  was  no  less  binding  upon 
the  Defendant.  The  evidence  showed,  that  the  right  of 
sporting,  which  the  memorandum  purported  to  give  the 
Plaintiff,  formed  the  principal  consideration  upon  which 
the  Plaintiff  took  the  lease ;  and  that  the  Plaintiff  executed 
the  lease,  and  paid  the  rent,  and  performed  his  part  of  the 
covenants  therein  mentioned,  upon  the  fiiith  that  such 
agreement  would  be  treated  by  the  Defendant  as  if  it  had 
formed  a  substantive  part  of  the  lease  itself. 

At  law,  however,  such  a  right  as  the  memorandum 
purported  to  grant  to  the  Plaintiff  could  be  granted  only 
by  deed  imder  seal,  and  this  not  being  so  granted,  was 
revocable  at  any  time  at  the  pleasure  of  the  Defendant : 
Wood  V.  Leadbitter{a). 


(a)  18  Mee.  &  W.  838 ;  where, 
however,  seethe  distinction  taken 
hj  Aldenon,  B.  (citing  Vatighan^ 
C.  J.,  in  Thomas  v.  Sorrell^ 
Van.  861),  between  a  license  to 
A.  to  hunt  in  mj  park,  and  a 
license  to  him,  not  only  to  hunt 
there,  but  also  to  take  awaj  the 


deer,  when  killed,  to  his  own  use : 
— ^the  latter  being,  "in  truth,  a 
grant  of  the  deer  with  a  license 
annexed  to  come  on  the  land; 
and  supposing  the  grant  of  the 
deer  to  be  good,  then  the  license 
would  be  irrevocable  by  the 
party  who  had   given  it.     He 


z2 


CASES  IN  CHANCERY. 

Under  these  circnmstances,  the  Court  would  treat  the 
memorandum  of  agreement  as  an  agreement  to  execute  a 
LovELACB     proper  and  legal  grant  of  the  license  in  question:  Munday 
(Eari^)       y^  Jolliffe(a);  and  would  decree  specific  performance,  and 
grant  an  injunction,  as  prayed  by  the  bill,  upon  that  footing. 

Mr.  Giffard  Q.  C,  and  Mr.  Pontifexy  for  the  Defendant, 
contended — that  the  agreement  expressed  in  the  memoran- 
dum indorsed  upon  the  lease  was  not  binding  upon  the 
Defendant;  attempting  to  show,  from  the  evidence,  that  the 
liberty  of  sporting  mentioned  in  that  memorandum  did  not 
form  any  part  of  the  consideration  upon  which  the  lease 
was  taken  by  the  Plaintiff,  but,  on  the  contrary,  was  a 
mere  privilege,  granted  gratuitously  by  the  Defendant,  and 
voidable  at  his  pleasure. 

But,  assuming  the  agreement  to  be  binding  upon  the 
Defendant,  the  Plaintiff  was  not  entitled  to  any  portion  of 
the  relief  prayed  by  his  bill.  He  was  not  entitled  to  have 
a  deed  executed,  for  it  was  no  part  of  the  memorandum 
that  any  deed  should  be  executed,  granting  the  right  in 
question;  the  agreement,  at  its  highest,  being  simply  that 
the  Plaintiff  should  have  that  right.  Nor  was  he  entitled 
to  the  injunction  which  had  been  granted,  and  which  the 
Defendant  now  claimed  the  benefit  of  his  motion  to  dis- 
solve. But  for  LumUy  v.  Wagner  (b)  that  injunction 
would  never  have  been  granted;  and  this  was  precisely 
the  case  there  put  by  Lord  Sl  Leonardsj  as  one  in  which 
he  would  not  have  granted  an  injunction.  LumUy  v. 
Wagner  was  ^^  a  mixed  case,  consisting  not  of  two  cor- 
relative acts  to  be  done,  one  by  the  Plaintiff,  the  other  by 

would  be  estopped  from  defeatiog  case  reported  in  the  text  this 

his  own  grant  or  act  in  the  na-  did  not  apply,  deer  not  being 

ture  of  a  grant'*  (13  Mee.  &  W.  animals  fene  naturae. 

845).    But  in  the  view  taken  by  (a)  6  My.  &  Cr.  167. 

the  Plaintiff's   counsel   in   the  (6)  1  D.  M.  G.  604. 
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the  Defendant,  but  of  an  act  to  be  done  bj  the  Defendant 
alone,  to  which  was  superadded  a  negative  stipulation  on 
her  part  to  abstain  from  the  commission  of  any  act  which 
would  break  in  upon  her  a£5rmatiye  covenant — the  one 
being  ancillaiy  to,  concurrent,  and  operating  together  with 
the  other  r^  Per  Lord  St.  Leonards  (a).  This  was  a  case 
of  a  totally  different  description.  Here  the  agreement  did 
*^  consist  of  two  correlative  acts,  to  be  done,  one  by  the 
Plaintiff,  the  other  by  the  Defendant."  If  the  Defendant 
was  to  give  the  Plaintiff  tiie  exclusive  right  of  sporting,  the 
Plaintiff,  on  his  part,  was  ^^  to  keep  and  leave  a  &ir  stock 
of  game"  upon  the'premises,  and  was  ^^not  to  keep  such 
an  excessive  quantity  of  hares  and  rabbits  as  to  do  damage 
to  the  Earl,  or  his  imdertenants  in  the  neighbourhood." 
The  Court  could  not  interfere  on  behalf  of  the  Plaintiff  by 
restraining  the  Defendant  from  interfering  with  his  ex* 
dusive  right  of  sporting,  unless,  correlatively,  it  could  in- 
terfere on  behalf  of  the  Defendant,  by  decreeing  the  Plain- 
tiff ^^  to  keep  and  leave  a  feir  stock  of  game,"  and  to  keep 
down  the  hares  and  rabbits.  A  bill  for  these  purposes 
would  be  as  absurd  as  the  present  bill  was  unprecedented. 
Lord  St.  Leonards^  in  Lumley  v.  Wagnery  adhered  to  what 
he  had  himself  laid  down  in  Gervais  v.  Edwardi{b)j  ^^tiiat 
he  could  not  execute  a  contract  which  was  intended  to  be 
binding  upon  both  parties ;  he  could  not  execute  a  portion 
for  one,  and  leave  the  other  portion  of  the  contract  un- 
executed fer  the  other;  and,  therefore,  as  he  could  not 
execute  the  whole  of  the  contract,  he  was  bound  to  execute 
no  part  of  it :"  Per  Lord  St.  Leonardsy  in  Lumley  v. 
Wagner{c). 

[Upon  this  part  of  the  case,  they  cited  also  Waring  v.  The 
Manchestery  Sheffieldy  8f  Lincolnshire  Railway  Co.{d)y  The 


1859. 


Argument, 


(o)  Id.  p.  618. 

(6)  2  Dru.  &  War.  80. 


(c)  1  D.  M.  G.  626. 

(d)  7  Hare,  492. 
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1859.        South  Wales  Railway  Company  y.  Wyihes{<i)j  and  Stacker  v. 
Wedderbum(b)']. 

With  regard  to  rabbits,  Spicer  y.  Bamardie)  had  re- 
ArgummL  cently  decided,  that  an  exdusive  right  for  the  landlord  to 
sport  does  not  prevent  the  tenant  from  killing  rabbits.  It 
followed,  that,  even  assuming  the  Plaintiff  to  be  entitled  to 
the  exclusive  right  of  sporting,  the  Defendant  must  be  at 
liberty  to  kill  down  the  rabbits  which  were  destroying  his 
young  plantations. 

The  Vicb-Chakcbllob  (to  Mr.  Amphlett). — ^The  Plain- 
tiff is  clearly  entitled  to  have  a  deed  executed  granting  him 
the  exclusive  right  of  sporting  during  the  continuance  of 
his  term — ^that  right  being  personal  to  the  Plaintiff;  for  I 
observe  the  agreement  is  that  he  is  to  have  it  '^  during  the 
continuance  of  the  term,  if  he  so  long  live.''  So  that,  if  he 
assigns  the  lease,  the  license  will  be  at  an  end. 

But  now  the  question  remains,  whether  he  should  have 
also  an  injunction,  or  whether  he  should  not  rest  satisfied 
with  the  legal  right  which  he  will  have  when  the  deed  is 
eiLecuted. 


Mr.  AmphUU  said,  he  would  not  ask  for  a  perpetual 
Injunction,  and  confined  his  reply  to  the  question  of  costs. 


juigmmii.         ^®  Vicb-Chancellob  commenced  his  judgment  by 

"^^         examining  the  evidence  as  to    the  circumstances  under 

which  the  memorandum  of  agreement  was  indorsed  upon 

the  lease  of  February,  1844,  and  as  to  the  circumstances 

attending  the  execution  of  that  indenture ;  which  led  the 

(a)  1  K.  &  J.  186.  (6)  3  K.  &  J.  405—407. 

(c)  lu  B.  R.,  4tb  May,  1869,  7  W.  R.  467. 
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Court  to  the  oondufiion,  that  the  agreement  expressed  in        1859. 

the  memorandum  so  indorsed  upon  the  deed  formed  an 

essential  part  of  the  consideration  upon  which  the  Plaintiff 

was  induced  to  take  the  lease  of  the  property  comprised  in 

the   indenture;  and  that  the  memorandum,  though  not     judgmem 

signed  by  the  Defendant,  was  binding  upon  him.    His 

Honour  then  proceeded  as  follows : — 

In  this  state  of  things,  if  the  whole  transaction  had  rested 
upon  a  deed — ^if  the  agreement  expressed  in  the  memo- 
randum indorsed  upon  the  lease  had  been  also  entered  into, 
as  the  lease  itself  was,  by  an  instrument  under  seal — ^I 
should  have  felt  a  good  deal  of  difficulty  as  to  whether 
I  ou^t  not  to  leave  both  parties  to  their  rights  at  law. 
But  that  is  not  the  case.  The  memorandum  is  a  mere 
writing  not  under  seal,  and  the  case  of  If^oocZy  Leadbitter{a) 
has  decided,  that,  in  order  to  acquire  a*  right  such  as  that 
which  is  here  claimed  by  the  Plaintiff,  an  instrument  under 
seal  is  necessary ;  and  that,  at  law,  an  instrument  purport- 
ing to  grant  such  a  right,  though  given  for  a  valuable 
consideration,  is  revocable  at  any  time,  and  without  pay- 
ing back  the  money.  At  law,  therefore,  the  Plaintiff  has 
no  remedy  until  the  Defendant  shall  have  executed  a  deed 
containing  a  proper  and  legal  grant  of  the  exclusive  right 
of  sporting  in  accordance  with  the  terms  of  the  agreement. 

Then,  I  observe  that  the  Defendant  claims  to  kill  not 
rabbits  only — as  to  which  it  seems  to  have  been  decided 
by  the  very  recent  case  which  was  cited  (&),  that  they 
may  be  killed  by  the  tenant,  notwithstanding  an  express 
reservation  to  the  landlord  of  the  exclusive  right  of  sporting 
— ^but  hares  also,  which  are  clearly  game.  In  the  face  of  his 
own  express  agreement,  that  the  Plaintiff  shall  have  "  the 

(a)  18  Mee.  &  W.  838.  (6)  Spicer  v.  Barnard. 
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1869.  exclusive  right  of  sporting  over,  and  killing  the  game  upon, 
the  lands"  in  question,  the  Defendant  kills  the  hares 
himself,  instead  of  leaving  it  to  the  Plaintiff  to  kill  them. 

Judgment.  Under  these  circumstances,  it  appears  to  me  that  the 
Plaintiff  is  clearly  entitled  to  an  injunction,  in  the  interval, 
until  the  Defendant  shall  have  executed  a  proper  legal 
grant  of  the  right  claimed  by  the  Plaintiff.  I  hope,  how- 
ever, that  such  a  grant  will  be  shortly  executed,  so  that  the 
injunction  will  not  long  be  wanted. 


Mimite  qf 
Decree. 


Decbbe  that  Defendant  do  specificallj  perfonn  the  agreement 

indorsed  on  the  lease  of  the  24th  of  February,  1844 ;  and  for  that 
purpose  do  make  and  execute  to  Plaintiff  a  proper  and  legal  grant  of 
the  exclusive  right  of  sporting  over,  and  killing  the  game  upon,  the 
lands  included  in  the  said  lease,  and  upon  the  lands  a^aeent  thereto, 
in  accordance  with  the  terms  of  the  said  agreement,  with  aU  proper 
covenants  on  the  part  of  the  Plaintiff  for  securing  the  observing  and 
performing  of  the  several  matters  by  the  said  agreement  to  be  ob- 
served and  performed  on  his  part;  such  grant  to  be  dated  the  24th  of 
February,  1844 ;  and  both  Plaintiff  and  Defendant  in  an^  action  on 
such  grant  to  be  restrained  from  averring  that  the  same  is  of  any  other 
date. 

Injunction  restraining  Defendant,  till  the  execution  of  such  grant, 
from  interfering  with  the  Plaintiff  in  his  exercise  of  the  exclusive 
right  of  sporting,  and  killing  game,  according  to  the  said  agreement. 
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April  I9tk, 

PIGGOTT  V.   STRATTON.  CmHrucHve 

/VxmmI — JUpro- 

By  an  indenture  of  lease,  dated  the  12th  of  November,  ^^^^ 

1845,  and  made  between  the  late  Sir  Richard  Stmeofij  Bart,  '^y^? 

of  the  one  part,  and  the  Defendant  Stratton  of  the  other  —Soa-view^ 

part,  in  consideration  of  the  rents  and  covenants  therein  i^^^^^      ^ 

contained  and  reserved  on  the  lessee's  part  to  be  paid  and  •  contract  for 

performed,  Sir  Richard  Simeon  demised  to  StratUmj  his  bnUdingiMM, 

executors,  administrators,  and  assigns,  three  pieces  of  land  i^ton^^^flMe 

on  the  seacoast  in  the  IbU  of  Wight^  marked  in  the  plan  n^'^^^t^'?^ 

drawn  in  the  margin  of  the  indenture  with  the  letters  A.,  sea-yiew  from 

B^  and  C,  to  hold  the  premises  from  the  6th  of  July,  1845,  be  buOt  by  the 

for  999  years  thence  next  ensuing^  at  the  rents  mentioned.  ^^^  ^^^ 

This  indenture  contained  (amongst  other  covenants)  cove-  proposed  lease, 

because  oe 

nants  by  Stratum^  for  himself,  his  heirs,  executors,  adminis-  was  himself 

trators,  and  assigns,  with  Sir  RicJiard  Simeouy  his  heirs  and  fbr  999  yean, 

assigns,  that  he  the  said  Stratum,  his  executors,  adminis-  ^J^^"^^ 

'trators,  or  assigns,  should,  within  the  period  of  three  years,  rostricted  him 

to  be  computed  from  the  6th  of  July,  1845,  build  and  com-  The  building 

pletely  finish,  in  a  substantial  and  workmanlike  manner,  i^tak^and 

upon  some  part  of  the  said  premises,  at  least  two  good  and  ?  n?**™**  ^ 

substantial  brick  or  stone  messuaipes  or  dwelling-houses,  faith  of  this 

with  suitable  outbuildings,  and  which,  in  the  opinion  of  the  the  lessor  sor- 

surveyor  for  the  time  being  of  the  said  Sir  Richard  Simeoftj  999^^^^^ 

his  heirs  or  assigns,  should  be  of  the  value  of  £1500  each,  J^^^jj^*^ 

at  the  least.     And  in  case  the  said  Stratton,  his  executors,  the  restricUve 
1     .    •  m  oovenaiits. 

administrators,  undertenants,  or  assigns,  should  build  on      f^^  ^^^^ 
the  said  premises  more  than  two  messuaires,  then  each  retrained  him 

from  so  build* 

additional  messuage  should  be  substantially  built  of  brick  ing  as  to  ob- 

struct  the  sea- 
view. 
Cofmami  to  peifirm,  CovmtMUB—Surr^ndtr  rf  pHor  LsoM^^The  building  lease  contained  a 

covenant  by  lessor  to  perform  all  the  covenants  contained  in  the  original  lease: — Held,  that  this 

was  limited  in  its  operation  to  the  period  daring  which  the  original  lease  was  subsisting 

unsurrendered. 
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or  stone,  and  should  be,  in  the  opinion  of  the  said  surveyor, 
of  the  yalue  of  £500  at  the  least ;  and  that  every  such 
additional  messuage  or  dwelling-house  should  stand  alone 
and  detached;  and  that,  between  every  two  such  additional 
messuages  or  buildings,  there  should  be  an  open  space  of 
thirty  feet  at  the  least ;  and  that  the  roof  of  any  messuage 
or  building  on  the  said  premises  should  not  at  any  time  be 
more  than  forty  feet  in  the  highest  part  thereof  above  the 
surface  of  the  ground  on  which  the  same  should  be  erected. 


The  lands  comprised  in  the  foregoing  lease  were  situate 
immediately  upon  the  seashore^  the  piece  of  land  marked 
C.  intervening  between  the  piece  of  land  marked  B«  and 
the  sea,  and  being  the  only  land  upon  which  build- 
ings could  be  erected  so  as  to  obstruct  the  searview  from  the 
houses  which  might  be  erected  upon  the  piece  of  land 
marked  B. 


StraUon^  having  obtained  the  above-mentioned  lease  fix>m 
Sir  Richard  Simeon^  entered  into  negotiations  with  several 
persons  to  grant  them  underleases  of  portions  of  the  pro- 
perty, and,  amongst  others,  with  the  Defendant  Harbour. 
And  by  an  indenture  dated  the  17th  of  December,  1851, 
and  made  between  Stratton  of  the  one  part,  and  Harbou/r 
of  the  other  part,  in  consideration  of  the  rent  and  cove- 
nants thereinafter  reserved  and  contained  on  the  lessee's 
part  to  be  paid  and  performed,  Stratton  demised  and  leased 
to  Harbour  a  portion  of  the  piece  of  land  marked  B.  for  the 
term  of  970  years  thence  next  ensuing,  at  the  yearly  rent 
of  £18.  And  in  the  same  indenture  was  contained  a  cove- 
nant by  Harbour y  with  Stratton^  that  he,  ^ar&our,  ^ould, 
within  one  year  from  the  date  thereof,  erect  and  completely 
finish,  in  a  substantial  and  workmanlike  manner,  a  good 
substantial  stone  or  brick  messuage  or  dwelling-house  on 
some  part  of  the  land  thereby  demised,  and  which,  in  the 
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opinion  of  the  surveyor  for  the  time  being  of  Sir  Richard  1859. 
Simeon  or  his  heirs,  should  be  of  the  value  of  £300  at  the 
least,  or,  in  lieu  of  such  house,  should  build  two  semi- 
detached dwelling-houses  under  the  same  roof,  which  to- 
gether should,  in  the  opinion  of  the  same  surveyor,  be  worth 
£500.  And,  by  the  now  stating  indenture,  after  reciting 
that  the  land  thereby  demised  was  (with  other  lands) 
granted  and  demised  by  the  said  Sir  Richard  Simeon  to  the 
said  StraUan,  by  an  indenture  of  lease  of  the  12th  of 
November,  1845  (meaning  thereby  the  hereinbefore  stated 
ori^al  lease  of  that  date),  for  the  term  of  999  years,  sub- 
ject to  the  rent  and  covenants  therein  reserved  and  con- 
tained. Stratum^  for  himself,  his  heirs,  ex:^utors,  adminis- 
trators, and  assigns,  covenanted  with  Harbcury  his  execu- 
tors, administrators,  and  assigns,  that  he  Stratum^  his  exe- 
cutors, administrators,  and  assigns,  would  thenceforth  pay 
ihe  rent,  and  observe  the  lessee's  covenants  reserved  and 
contained  in  the  same  lease,  and  effectually  keep  indemni- 
fied Harbour^  his  executors,  administrators,  and  assigns 
therefirom,  and  from  all  actions,  suits,  and  other  proceed- 
ings, loss,  costs,  charges,  damages,  and  expenses,  by  reason 
of  the  non-payment  or  non-performance  of  the  same  rent 
and  covenants,  or  either  of  them,  or  by  reason  of  any  other 
matter  or  thmg  relating  thereto.  Harbour^  by  the  same 
indenture,  covenanted  with  Stratum  to  perform,  on  his  part, 
the  covenants  contained  in  the  original  lease  of  November, 
1845. 

Upon  obtaining  this  underlease,  Harbour  proceeded  to 
erect  two  semi-detached  messuages  on  the  piece  of  land 
therein  comprised;  and  by  an  indenture,  dated  the  15th  of 
November,  1853,  and  made  between  Harbour  of  the  one 
part,  and  the  Plaintiff  of  the  other  part,  after  reciting 
the  indenture  of  the  17th  of  December,  1851,  and  reciting, 
according  to  the  fact,  that  Harbour  had  erected  two  semi- 
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detached  messuages  on  the  said  piece  of  land,  it  was  wit- 
nessed, that,  in  consideration  of  the  snm  of  £1100  paid  bj  the 
Plaintiff  to  Harbour^  he,  Harbour^  assigned  to  the  Plaintiff, 
her  executors,  administrators,  and  assigns,  all  that  piece  or 
parcel  of  land,  together  with  the  two  semi-detached  mes- 
suages or  dwelling-houses  and  offices  thereon  erected,  to 
hold  the  same  to  the  Plaintiff,  her  executors,  administra- 
tors, and  assigns,  for  the  then  residue  of  tlie  said  term  of 
970  years  granted  by  the  indenture  of  lease  of  the  17th  of 
December,  1851,  subject  to  the  payment  of  the  yearly  rent 
of  £12  as  therein  mentioned,  and  to  the  performance  of  the 
covenants  in  the  now-stating  indenture  contained,  and  on 
the  lessee's  part  to  be  observed. 


Sometime  afterwards,  and  in  or  about  the  year  1854, 
StraWm  surrendered  the  orginal  lease  of  the  12th  of 
November,  1845,  to  Sir  John  Simeon^  the  successor  of  Sir 
Richard  Simeon^  and  in  consideration  of  such  surrender 
obtained  from  Sir  John  a  new  lease  of  the  property  therein 
comprised,  with  covenants  as  to  building  differing  from 
those  contained  in  the  original  lease,  and  so  as  to  allow  of 
his  building  upon  the  land  marked  C.  without  keeping  an 
interval  of  thirty  feet  between  every  two  of  the  buildings 
to  be  erected  by  him.  He  then  proceeded  to  build  houses 
upon  the  piece  of  land  marked  C.  in  conformity  with  the 
covenants  contained  in  the  new  lease,  but  leaving  a  piece 
of  ground  about  forty  feet  in  width  between  the  Plaintiff's 
houses  and  the  sea,  without  erecting  any  buildings  thereon* 
This  last-mentioned  piece  of  ground  he  afterwards  assigned 
to  the  Defendant  PerkU^  who  proceeded,  with  his  assent,  to 
build  upon  it. 

The  Plaintiff  then  filed  her  bill  against  Stratum  and 
PerkUy  alleging  that  the  buildings  which  the  latter  was 
erecting  would  greatly  depreciate  the  value  of  her  houses, 
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and  praying  that  the  Defendants  might  be  restrained  from 
bnilding  on  the  piece  of  land  marked  C.^  or  any  part 
thereof)  any  messuages  or  dwelling-honses  not  standing 
alone  and  detached,  or  not  having  between  every  two  of 
such  messuages  or  buildings  an  open  space  of  thirty  feet  at 
the  least. 


1859. 


SUKUmenL 


Upon  the  bill  being  filed,  PerMs  stopped  building,  and 
sold  his  interest  in  the  piece  of  land  intervening  between 
the  PlaintifPs  houses  and  the  sea  to  the  Defendant 
Harbottr,  The  Plaintiff  thereupon  amended  her  bill  by 
staling  that  circumstance,  and  further  stating,  as  the  feet 
was,  that  Harbour  threatened,  and  was  proceeding,  to  build 
contrary  to  the  injunction  thereby  prayed, — ^in  fact,  without 
leaving  any  space  whatever  between  the  said  houses. 
Harbour  was  made  a  Defendant  to  the  amended  bill, 
and  the  same  relief  was  prayed  against  him  as  had  been 
originally  prayed  against  StraUan  and  PerkU. 

Strattcny  by  an  affidavit  filed  in  the  cause,  said,  that  in 
making  the  underlease  to  Harbour  of  the  land  marked  B., 
he  did  not  make  any  statement  which  could  lead  him  to 
suppose  that  he  intended  so  to  use  the  land  marked  C. 
that  the  view  of  the  sea  firom  the  houses  built  on  the  land 
marked  B.  would  not  be  obstructed ;  that  he  did  not  in- 
form Harbour  of  the  covenants  contained  in  the  original 
lease  of  the  12th  of  November,  1845,  and  believed  that 
Harbour  never  inspected  that  lease,  or  any  copy  thereof, 
before  taking  the  underlease. 


In  answer  to  this  affidavit.  Harbour^  previously  to  his 
being  made  a  Defendant  to  the  bill,  deposed  as  follows:  <^  I 
say,  that  I  put  the  question  about  buildings  in  front  to  the 
Defendant  Stratum^  and  he  told  me  he  could  not  build 
closer  than  thirty  feet,  because  his  lease  fix)m  Sir  Richard 
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Simeon  forbad  him^  and  thereupon  I  was  indaced  to  take 
the  land;  and  Airther,  in  order  to  satisfy  myself,  and  having 
other  business  at  the  time  at  the  office  of  Mr.  Johnsany  since 
deceased,  the  then  solicitor  of  Sir  Richard  Simeon^  I  asked 
for,  and  was  then  shown,  the  draft  of  the  lease."  Harbowr 
also  deposed,  that  he  expended  large  sums  of  money  upon 
the  land  comprised  in  the  underlease  to  him  of  December, 
1851;  and  that,  unless  he  had  expected  the  continued  bene- 
fit of  the  restriction  imposed  on  Stratton  by  the  covenants 
as  to  buildings  contained  in  the  original  lease,  and  that  the 
original  lease  to  Stratum  could  not  be  altered,  he  would  not 
have  taken  an  underlease  of  the  land  at  all,  or  have  built 
the  houses  which  he  sold  to  the  Plaintiff. 


Harbour  deposed  further,  that  he  told  the  Plaintiff  of  the 
foregoing  state  of  facts  previously  to  the  completion  of  her 
contract  with  him,  and  in  particular  of  what  had  passed 
between  himself  and  the  Defendant  Stratum. 

Upon  the  whole  of  the  evidence  in  the  cause,  the  Court 
was  satisfied  of  the  truth  of  Harbcui^B  statements. 

It  appeared  that  Harbour  was  not  consulted  by  Stratum 
on  the  occasion  of  his  surrendering  the  original  lease  and 
taking  the  new  lease  of  the  property  fix>m  Sir  John  Simeon. 

The  cause  now  coming  on  to  be  heard  upon  motion  for 
a  decree,  neither  of  the  Defendants  Harbour  and  PerkU  was 
represented  by  counsel. 


Argument,  Mr.  BoUf  Q.C.,  and  Mr.  SouthgaUf  for  the  Plaintiff, 
contended — ^that  the  Plaintiff  was  entitled  to  a  perpetual 
injunction  against  the  Defendants  Stratum  and  Harbour^ 
as  prayed  by  her  bill. 
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As  against  StratUmj  the  Plaintiff,  as  assignee  of  Harbour j 
was  entitled  to  all  Harbaur^a  rights,  both  at  law  and  in 
equity.    Harbow^s  rights  were  defined  by  the  underlease 
to  him,  executed  by  Stratum  in  December,  1851.    By  one 
of  the  covenants  contained  in  that  underlease,  Stratton 
covenanted  with  Barboury  his  undertenants  or  assigns,  to 
observe  all  the  covenants  contained  in  the  original  lease  of 
November,  1845,  and  to  indemnify  him  against  the  conse- 
quences of  any  breach  of  such  covenants ;  and  one  of  the 
covenants  contained  in  the  original  lease  of  November, 
1845,  was  in  express  terms  that  he,  Strattofij  would  not 
build  in  the  manner  which  the  bill  sought  to  restrain. 
The  effect  of  such  a  covenant  in  the  underlease  by  way  of 
reierence  to  the  covenant  in  the  original  lease,  was  pre- 
cisely the  same  as  if  it  had  been  a  substantive  covenant, 
totidem  verbis  with  the  covenant  to  which  it  referred.    ^^  A 
covenant  to  perform  the  covenants  of  a  lease  has  no  other 
e£kct  than  if  the  former  covenants  had  been  inserted  :**  Per 
Parkey  B.,  in  Doughty  v.  Botomania).     Stratton^  therefore, 
notwithstanding  the  surrender  of  his  lease  to  Sir  John 
Simeon,  is  still  bound,  as  between  himself  and  the  Plaintiff 
as  JBarbouT^a  assignee,  by  his  covenant  not  to  build  in  the 
way  complained  of  by  the  bill ;  and  the  Court  will  restrain 
him  from  doing  any  act  jp  breach  of  that  covenant. 


In  Doughty  v.  Bowman,  the  word  ^^  assigns"  was 
omitted,  and  the  covenant  was  in  the  alternative,  to  perform 
the  covenants  in  the  original  lease,  ^^or^^  to  indemnify  the 
covenantee.  Here^  the  covenant  is  with  Harbour^  ^\m 
assigns  or  undertenants;"  and  it  is  both  to  perform  the 
prior  covenants  ^fand"  to  indemnify.  The  negative  stipula- 
tion in  the  covenants  referred  to  cannot  be  the  subject  of 
an  indemnity,  but  must  be  specifically  performed. 


(a)  11  Q.  B.  454. 


ArgumenL 
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1869.  But,  if  the  Court  should  be  of  opinion,  upon  the  legal 

point,  that  the  underlease  cannot  be  so  construed,  and  that, 
upon  the  covenants  contained  in  that  instrument,  the  De- 
fendant Stratton  cannot  be  restrained  from  building  as  pro- 
posed, still,  upon  the  equity  of  the  case,  an  injunction  must 
be  granted.  Stratton  having  sold  to  HarbauTy  and  induced 
Harbour  to  lay  out  his  money  in  building  upon  the  property, 
upon  the  faith  of  his  own  representation  that  the  sea-view 
from  the  houses  he  built  could  never  be  obstructed,  cannot  be 
allowed,  by  his  own  act,  to  derogate  from  the  interest  he  him- 
self created;  and  although,  as  between  himself  and  Sir  John 
Simeofif  he  may,  by  the  effect  of  the  surrender  of  1854,  be 
released  from  the  restriction  as  to  building  contained  in  the 
original  lease,  this  Court  will  not  suffer  him  to  avail  him- 
self of  that  release  to  the  prejudice  of  the  purchaser,  or 
those  claiming  under  him. 

As  against  the  Defendant  Ilarbour^  the  case  is  still 
stronger  than  against  the  Defendant  Stratum^  and  the 
decree  against  him  will  be  of  course. 

Mr.  Daniely  Q.  C,  and  Mr.  C.  T.  Simpson^  for  the  De- 
fendant Strattouy  contended — 

Upon  the  legal  question — viz,^  to  the  construction  to 
be  put  upon  the  covenant  in  the  underlease  to  perform  the 
covenants  in  the  original  lease — ^that  the  covenant  in  ques- 
tion was  limited  in  its  operation  to  the  period  during  which 
the  original  lease  was  subsisting,  and  would  cease  to  be 
binding,  not  only  on  the  forfeiture  of  that  lease  and  on  its 
expiration  by  lapse  of  time,  but  also  upon  its  being  sur- 
rendered by  the  voluntary  act  of  the  lessee,  all  the  cove- 
nants in  the  original  lease  being  limited  by  implication  to 
the  period  during  which  the  lease  should  remain  in  force. 

Then,  as  to  the  equitable  part  of  the  case,  Jorden  v. 
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Money  {a)  showed,  that,  where  a  person  possesses  a  legal 
right,  a  Court  of  equity  will  not  interfere  to  restrain  him 
from  enforcing  it,  though,  between  the  time  of  its  creation 
and  that  of  his  attempt  to  enforce  it,  he  has  made  repre- 
sentations  of  his  intention  to  abandon  it.  Nor  will  equity 
interfere  even  though  the  parties  to  whom  these  repre- 
sentations were  made  have  acted  on  them,  and  have,  in 
full  belief  in  them,  entered  into  irrevocable  engagements. 
To  raise  an  equity  in  such  a  case  there  must  be  a  misre- 
presentation of  existing  facts,  and  not  of  mere  intention  (6). 

Here  there  had  been  no  misrepresentation  by  the  De- 
fendant Stratton  of  either  fact  or  intention.  The  only  re- 
presentation he  had  made  of  a  fact  was,  that  he  was  bound 
by  the  covenants  contained  in  the  original  lease ;  tliat 
representation,  at  the  time  when  he  made  it,  was  true. 
Harbour  must  be  taken  to  have  known  the  law,  and  the 
legal  incidents  of  a  lease,  and  that,  upon  the  surrender  of  a 
lease,  the  covenants  it  contains  cease  to  be  binding. 
Stratton  never  represented  to  Harbour  that  he  intended 
always  to  keep  the  lease  in  operation  and  never  to  sur- 
render it ;  and  even  if  the  Court  should  hold  that  such  a 
representation  was  implied  in  what  passed  between  him 
and  his  co-defendants,  still,  it  was  merely  the  representa- 
tion of  an  intention,  which  he  might  entertain  to-day,  and 
alter  to-morrow ;  and,  according  to  the  doctrine  established 
in  Jorden  v.  Money^  no  equity  could  be  raised  on  that  cir- 
cumstance in  favour  of  the  PlaintifTs   contention.      If 
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ArgummtL 


(a)  6  H.  L.  C.  186. 

(b)  Per  Lord  Cranworth,  C, 
and  Lord  Brougham,  in  Jorden  v. 
Money  (5  H.  L.  C.  185),  dissen- 
tiente  Lord  St.  Leonards,  who 
said — ^*  It  is  immaterial  whether 
there  is  a  misrepresentation  of  a 
fact  as  it  actually  existed,  or  a 

VOL.    I.  A 


misrepresentation  of  an  intention 
to  do  or  abstain  from  doing  an 
act  which  would  lead  to  the  da- 
mage of  the  party  whom  you 
thereby  induced  to  deal  in  mar- 
riage, or  in  purchase,  or  in  any- 
thing of  that  sort,  on  the  faith  of 
that  represenUtion  "  (Id.  248). 
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Harbour  wished  to  secure  himself  against  the  consequences 
of  a  surrender  of  the  original  lease,  he  should  not  have 
rested  satisfied  with  the  mere  suggestion  of  what  was  then 
StrattorCs  intention  on  the  subject,  but  was  bound,  for  his 
own  protection,  to  have  a  clause  inserted  in  his  deed 
binding  Stratton  to  do  no  act  which  could  have  the  effect 
of  releasing  him  from  the  covenants  which  the  original 
lease  contained. 

Mr.  RoUy  in  reply : — 

The  doctrine  the  Defendants  have  deduced  from  Jorden 
V.  Money  is  open  to  much  observation,  and  is  distinctly 
negatived  by  the  express  language  of  Lord  St  Leonards(a). 

But,  admitting  that  doctrine  to  be  sound  law,  there  is 
in  this  case  what  in  Jorden  v.  Money  the  House  of  Lords 
could  not  find,  namely,  misrepresentation  of  existing  facts. 
Stratton  says,  ^^  I  cannot  build ;  I  am  under  covenant  not 
to  do  so" — [The  Vice-Chancellob — "  so  long  as  my  lease 
exists."]  He  holds  that  out  as  a  covenant  which  he  cannot 
get  rid  of. 

The  Vice- Chancellor. — He  says,  you  must  be  taken 
to  have  known  the  law,  and  that  he  could  surrender  his 
lease  to-morrow. 

Mr.  Itolt. — ^But,  aflter  this  representation.  Harbour  pro- 
cures him  to  enter  into  the  covenant  with  him  to  observe 
the  covenants  contained  in  the  original  lease.  The  Court 
must  construe  those  covenants  by  the  light  thrown  upon 
them  by  the  representations  made  by  Stratton  at  the  time. 

Besides,  in  Jorden  v.  Money 9  there  was  no  consideration 
moving  from  the  obligee  of  the  bond,  the  party  by  whom 
the  representations  were  made.     Here  it  was  otherwise. 

(a)  Vide  supra,  p.  849,  note  (6). 
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Here  Stratton  got  the  full  value  of  his  representations, 
in  the  form  of  the  rent  paid  for  the  land,  and  the  money 
which,  by  means  of  those  representations,  he  induced  Har- 
bour to  expend  in  building  upon  the  land,  he  standing 
by,  and  permitting  that  expenditure  to  be  made  upon  the 
faith  of  the  very  representations  which  he  now  insists  upon 
is  right  to  falsify. 

[They  cited,  also,  Heriofa  Hospital  v.  Gibson  {a)]. 

Judgment  reserved. 

Mr.  Simpson  subsequently  cited  Monypenny  v.  Mony- 
penny  {b)j — ^since  reversed  upon  the  legal  question  (which 
the  Yice-Chanc^llor  had  determined  in  accordance  with  the 
opinion  of  Bramwellj  B.,  and  Watson,  B.),  but  not  upon 
the  equitable  ground  involved  in  the  decision, — as  estab- 
lishing, as  he  read  it,  that,  where  a  solemn  deed  has  been 
executed,  and  the  intention  of  the  parties  is  to  be  gathered 
from  that  deed,  and  from  that  deed  only,  unless  the  Court 
can  find  within  the  four  comers  of  the  deed  a  covenant  on 
which  an  action  can  be  maintained  at  law,  there  is  no 
separate  equity  on  which  the  Court  can  fasten. 


1859. 


ArgutaenL 


Vice-Chancellob  Sib  W.  Page  Wood,  after  stating 
the  facts,  proceeded  as  follows : — 

The  first  question  that  arises  upon  this  state  of  &cts 
turns  upon  the  construction  of  the  covenant  contained  in 
the  deed  of  1851,  by  which  Stratton  covenants  with  Har- 
bour that  he  will  observe  all  the  covenants  contained  in  the 
original  lease  of  1845. 

In  reference  to  this  covenant,  it  was  argued,  that,  one 
of  the  covenants  contained  in  the  original  lease  of  1845 


(a)  2  Dow,  301. 


(6)  4  K.  &  J.  174. 
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Judgment. 
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being  that  Stratton  will  not  build  in  the  manner  now 
complained  of,  the  covenant  contained  in  the  deed  of  1851 
amounts  in  effect  to  a  covenant  on  the  part  of  Stratton 
with  Harbour  that  he,  Stratton^  will  not  build  otherwise 
than  according  to  the  covenants  contained  in  the  lease 
granted  by  Sir  Richard  Simeon  to  himself.  Stratum^ 
tlierefore,  it  was  argued,  is  bound,  as  between  himself  and 
Harbour^  specifically  to  perform  that  covenant ;  and  the 
Court  ought  to  restrain  him  from  committing  any  breach 
of  it. 


In  reference  to  this  question,  I  confess  that  I  felt  but 
very  little  doubt  from  the  commencement.  It  seems  t<>  me 
plain,  that  a  covenant  to  observe  and  perform  all  the 
covenants  contained  in  a  prior  lease  must  necessarily  be 
restricted  to  the  periqd  during  which  the  covenants  con- 
tained in  the  former  lease  exist.  The  covenant  in  question 
is  not  a  substantive  covenant  to  do  such  and  such  acts, 
repeating,  totidem  verbis,  the  contents  of  the  covenants 
contained  in  the  original  lease  :  it  is  a  covenant  to  observe 
and  perform  the  covenants  contained  in  the  original  lease. 
Divest  the  case  of  all  appearance  of  fraud  in  the  surrender 
of  the  old  lease,  and  put  the  question  in  this  simple  form: — 
Suppose  a  lease  by  Sir  Richard  Simeon  to  Stratton  of  the 
whole  of  the  property  for  an  ordinary  term  of  years,  con- 
taining covenants  by  Stratton  with  Sir  Richard  that  he 
will  not  do  the  acts  here  complained  of,  and  giving  powers 
of  distress  and  entry  in  the  event  of  any  breach  of  those 
covenants ;  then  suppose  an  underlease  by  Stratton  to 
Harbour^  reciting  such  original  lease,  and  containing  a 
covenant  by  Stratton  with  Harbour  to  observe  all  the 
covenants  contained  in  the  original  lease  to  himself,  and  to 
indemnify  Harbmir  from  the  consequences  of  their  breach. 
It  is  clear  that  such  a  covenant  would  expire,  as  the 
covenants  in  the  original  lease  would  expire,  by  the  natural 
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efflaxion  of  time.  It  seems  to  me  too  clear  for  argument, 
that  a  covenant  to  observe  the  covenants  contained  in  a 
prior  instrument  cannot  be  held  to  mean  that  you  will 
observe  them  longer  than  they  exist;  and  that,  so  soon  as,  in 
the  natural  course  of  time,  they  have  expired,  there  is  an 
end  of  the  obligation  to  observe  them. 


1859. 
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The  case  of  Doughty  v.  Bowman  {a)^  to  which  I  was 
referred  by  the  counsel  for  the  Plaintiff,  does  not  touch  the 
question.  In  that  case  the  lease  had  not  expired.  There 
was  still  a  subsisting  lease.  Lord  WenaleydaUy  then  Mr. 
Baron  Parke^  says,  "A  mere  covenant  to  perform  the 
covenants  of  the  lease,  if  it  had  stood  without  any  altemar 
tive,  would  have  had  no  other  effect  in  this  case  than  if  the 
former  covenants  had  been  inserted,  and  would  not  have 
bound  the  assignee  of  the  reversion  to  build,  because  it 
only  professes  to  bind  the  covenantor,  his  heirs,  executors, 
and  administrators.*'  Finding  a  subsisting  lease,  he  says, 
a  covenant  to  perform  the  covenants  contained  in  that 
subsisting  lease  is  the  same  as  if  those  covenants  had  been 
repeated  totidem  verbis  in  the  sub-lease.  And  so  it  would 
have  been  here,  had  the  original  lease  been  still  in  existence 
instead  of  having  been  surrendered.  In  that  state  of 
circumstances,  no  question  could  have  arisen  as  to  whether 
Siratton  could  not  have  been  compelled  by  Harbour  to 
perform  the  covenants  contained  in  the  original  leas  *. 


Nor  could  there  have  been  any  doubt  that  such  cove- 
nants would  have  been  twofold — ^viz,  first,  to  perform;  and 
secondly,  to  indemnify  against  non- performance.  With 
regard  to  that  point,  there  was  the  singular  case  of  Saward 
v.  Anstei/(b\  where  an  attempt  was  made  to  limit  a 
covenant  to  pay  by  the  covenant  to  indemnify,  and  to 
induce  the  Court  to  hold  that  the  two  covenants  amounted 
(a)  11  Ad.  &  KU.  454.  (h)  h)  Moore,  55. 


354 


CASES  IN  CHANCERY. 


1869. 


Jfudgment. 


in  effect  to  no  more  than  a  covenant  to  keep  indemnified. 
There  the  Plaintiff  had  sold  lands  charged  in  his  hands 
with  annuities  in  favour  of  his  sisters ;  and  upon  the  sale, 
though  not  personally  liable  for  the  annuities,  he  took  a 
covenant  from  the  purchasers  to  pay  the  annuities,  and  to 
indemnify  him  against  any  action  or  suit  on  account 
thereof.  The  Court  held,  that  the  two  covenants  were 
distinct,  and  that  the  former  was  not  restricted  or  qualified 
by  the  latter,  Chief  Justice  Best  saying,  "It  has  been 
supposed  that  this  clause  of  indemnity  controls  the  positive 
terms  contained  in  the  previous  part  of  the  covenant  as  to 
the  payment  of  the  annuities ;  but  if  that  were  so,  it  would 
render  it  wholly  inoperative  and  nugatory ;  for  the  Plain- 
tiff was  never  personally  liable,  and,  therefore,  could  not  be 
damnified  by  non-payment;  and  if  so,  he  in  strictness 
could  require  no  such  covenant"  (a). 

But  I  apprehend,  that,  where  there  is  a  covenant  to 
perform,  as  well  as  a  covenant  to  indemnify  the  covenantee 
in  respect  of  non-performance,  even  if  at  law  you  could 
recover  only  nominal  damages  in  respect  of  a  breach  of 
the  former  covenant,  in  a  case  where  no  damages  have 
been  incurred  by  reason  of  such  breach,  yet  this  Court 
could  restrain,  by  injunction,  a  breach  of  the  express 
covenant  to  perform,  wholly  irrespective  of  the  question 
whether  damages  had  or  had  not  been  incurred.  So  that 
the  importance  of  having  both  covenants — a  covenant  to 
perfoi*m,  as  well  as  a  covenant  to  indemnify — is  manifest. 

In  the  present  case,  however,  it  is  clear,  as  I  have  said 
already,  from  the  whole  scope  and  frame  of  the  instrument, 
that  the  covenant  to  perform  the  covenants  contained  in 
the  original  lease  is  limited  in  its  operation  to  the  period 
during  which  the  original  lease  is  subsisting  unsurrendered. 


(a)  Per  Best,  C.  J.,  10  Moore,  61. 
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The   next    question,    how  far    Stratton^s  conduct  had 

precluded  him  from  surrendering  the  original  lease^  is  one  Piooorrr 

of  very  considerable  nicety,  and  upon  which  I  do  not  find  strattoit. 

any  authority  expressly  in  point.  .  iMdammt 

In  reference  to  this  question,  the  iacts  are  these : — Har^ 
bouTy  in  negotiating  with  Stratton  for  the  sub-lease  of  the 
property,  was  doing  so,  as  Stratton  well  knew,  with  a  view 
to  build  upon  the  land;  with  that  view,  he  asked  a 
question  very  material  to  enable  him  to  form  an  estimate 
as  to  the  value  of  the  property ;  for  it  cannot  be  doubted, 
that  the  value  of  building  property  near  the  sea  is  seri- 
ously affected  by  the  question  whether  the  houses,  when 
built,  will  command  a  view  of  the  sea.  He  puts  that 
question  to  the  Defendant.  The  Defendant's  answer  is, 
that  he  need  be  under  no  apprehension  on  the  subject ; 
that  the  land  between  that  which  he  is  selling  him  and  the 
sea  is  in  his,  Stratton! a^  hands,  as  lessee  for  this  long  term 
of  years,  and  that  he  cannot  build  upon  it  so  as  to  obstruct 
the  sea-view ;  for  he  is  bound  by  his  lease  not  to  do  so. 
And,  upon  that,  the  contract  is  completed. 

The  Defendant's  argument  is,  that  the  answer  so  given 
by  him  was  not  any  misrepresentation  of  the  facts  of  the 
case ;  it  was  a  simple  statement  of  a  fact  that  was  true ; 
and  the  person  who  asked  the  question,  and  received  that 
statement  in  answer  to  it,  was  bound,  if  he  wished  that 
state  of  circumstances  to  continue,  to  go  further,  and  to 
have  a  clause  inserted  in  his  sub-lease,  providing  that  no 
alteration  should  take  place  by  means  of  a  surrender  of  the 
lease  in  which  the  covenants  in  question  were  contained. 
The  case,  it  was  said,  is  precisely  similar  to  Jorden  v. 
Money  (a)y  which  established  the  proposition,  that,  if 
I  state  it  to  be  my   intention   not   to   exercise  a  legal 

(fl)  6  II.  L.  C.  185. 
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right  which  I  possess,  and  that  statement  is  true  at  tlie 
time  when  it  is  made,  and  there  is  no  misrepresentation  of 
any  fact,  no  equity  can  be  raised  upon  that  statement  by 
the  party  acting  upon  the  faith  of  it  to  prevent  my  exercis- 
ing my  legal  right,  contrary  to  what  I  have  so  stated  to  be 
my  intention. 


In  Jorden  v.  Monei/j  Mrs.  Jorden  had  a  legal  right, 
which  she  had  expressed  an  intention  not  to  exercise.  The 
Court  held,  partly  on  the  ground  of  the  Statute  of  Frauds, 
that  no  absolute  contract  on  her  part  to  release  her  legal 
right  was  made  out  on  the  part  of  the  Defendants ;  and 
that,  in  the  absence  of  any  such  contract,  the  mere  expres- 
sion of  her  intention  had  not  been  such  as  to  mislead  the 
Defendants,  so  as  to  entitle  the  Court  to  compel  her  to 
make  good  the  representation  of  her  intention.  A  repre- 
sentation of  fact  she  must  have  made  good,  a  representation 
of  mere  intention,  which  might  be  one  thing  to-day  and  a 
different  thing  to-morrow,  spoken  of  throughout  as  mere 
intention,  and  therefore  in  its  nature  variable,  stood  in  a 
different  position.  Upon  the  facts  of  that  case,  there  was 
considerable  evidence  to  show  that  the  intention  was 
actually  varying  from  time  to  time,  and  not  always  uni- 
formly existing ;  and  the  Court  held,  that,  upon  the  mere 
expression  of  an  intention  so  fluctuating,  no  equity  could 
be  founded  authorising  the  Court  to  interfere  with  the 
legal  rights. 


But  the  question  here  is  of  a  very  different  character. 
It  is  true,  the  legal  status  of  the  Defendant  Strattoriy  at 
the  time  of  his  making  this  answer  to  Harbourj  is  that 
which  he  represents  it  to  be ;  but  the  value  of  that  legal 
status  depends,  of  course,  upon  its  continuance.  It  is  not 
as  if  he  had  said,  "  I  have  no  intention  at  present  of  build- 
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ing  on  the  intervening  land:" — because,  until  the  determina- 
tion of  the  original  lease,  or  some  other  act  done  to  release 
him  firom  his  covenants  with  the  lessor,  it  was  not  possible 
for  him  to  build  on  the  intervening  land.  Therefore,  it 
was  not  a  question  of  intention  at  all.  His  representation 
is,  that  the  lease  is  a  subsisting  lease,  that  the  covenants 
in  that  lease  are  subsisting  covenants,  and  that  he  is  bound 
by  those  covenants  not  to  build  except  in  the  particular 
manner  described,  and  so  as  to  preserve  a  sea-view ;  and 
the  simple  question  is,  whether,  having  made  that  repre- 
sentation, he  was  at  liberty,  by  his  own  act,  to  surrender 
the  lease,  and  so  to  determine  and  put  an  end  to  that  legal 
status  which  he  had  represented  as  subsisting. 


1859. 


JudgmtnL 


In  was  argued,  and  with  considerable  effect,  that,  if 
Harbour  was  desirous  to  protect  himself  against  the 
adoption  of  such  a  course  on  the  part  of  the  Defendant, 
he  should  have  procured  a  covenant  to  be  inserted  in  the 
sub-lease  to  himself  binding  the  Defendant  ^ratton  not 
to  determine  the  original  lease.  But  it  appears  to  me,  that 
he  was  not  bound  to  take  that  precaution.  1  have  asked 
myself  this  question : — Suppose  StraUony  at  the  time  of 
making  this  representation,  to  have  had  in  his  own  mind 
a  secret  intention  of  surrendering  the  lease,  and  putting  an 
end  to  the  covenants  it  contained,  the  next  day,  or  so  soon 
after  the  completion  of  the  contract  as  Harbour  should 
have  expended  his  money  in  building  upon  the  land :  in 
stating,  as  he  did,  that  he  was  bound  by  his  covenant  not 
to  build  so  as  to  obstruct  the  sea-view,  he  would  have 
misrepresented  no  fact.  He  would  have  stated  nothing 
which  could  be  said  to  be  untrue.  But  could  it  possibly 
be  contended,  that,  because  he  had  made  no  representation 
that  was  not  true,  he  was  at  liberty, — after  the  builder  had 
completed  his  contract,  and  expended  his  money  in  build- 
ing upon  the  land  in  reliance  upon  his  statement,  that  he 


358 


CASES  m  CHANCERY. 


1859. 


Judgment 


was  bound  by  these  covenants, — hy  his  own  act  to  relieve 
himself  from  them,  and  to  put  an  end  to  that  legal  status  upon 
the  faith  of  which  he  induced  the  builder  to  expend  his 
money  t  Surely  every  principle  this  Court  has  recognised  in 
cases  where  a  person  has  stood  by  and  allowed  others  to 
spend  their  money  upon  his  property  under  the  mistaken 
impression  that  it  was  their  own,  without  interfering  to 
prevent  them,  must  apply.  Surely  the  case  is  stronger 
where,  as  here,  the  person  not  merely  stands  by,  but  tells 
the  other  ^'  You  are  safe ;  for  here  is  a  lease  by  which  it  is 
impossible,  as  you  can  see  for  yourself,  ever  to  build  on  the 
ground/'  Had  there  been  no  such  lease  in  existence — 
had  the  lease  been  already  determined  when  these  repre- 
sentations were  made,  Stratum  would  have  been  bound 
to  make  them  good.  And  if  it  be  said  ^'  True,  he  must 
make  them  good ;  but  he  is  at  liberty  to  do  so  by  taking  a 
lease,  which  he  may  surrender  as  soon  as  be  has  taken  it," 
I  apprehend  such  an  argument  would  never  satisfy  this 
Court.  That  a  person,  who  has  put  forward  this  lease  as 
an  instrument  by  which  the  property  he  was  contracting  to 
sell  was  secured  to  the  purchaser  in  a  course  of  enjoyment 
which  he  knows  the  purchaser  is  anxious  to  perpetuate, 
and  who,  by  that  representation,  has  induced  the  purchaser 
to  spend  his  money  upon  such  property,  is  to  be  at  liberty, 
as  soon  as  his  object  is  accomplished,  to  derogate  from  the 
grant  he  has  himself  made,  and  by  his  own  act  (for  that  is 
the  point  upon  which  the  whole  turns),  to  alter  the  entire 
state  of  things  upon  the  faith  of  which  he  has  induced  the 
other  to  complete  his  contract,  and  to  expend  his  money  in 
building  upon  the  property  (and  Harbour  swears  he  never 
would  have  built  these  houses  upon  the  property  except  in 
reliance  upon  the  continuance  of  this  state  of  things),  is  a 
proposition  which,  in  this  Court,  can  never  be  admitted. 


Upon     the    legal   question — the    construction    of   the 
covenant — I  think  the  Defendant  Stratton  is  right  in  his 
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contention.  But,  upon  the  equitable  point,  I  hold,  that  a 
man  who  has  induced  another  to  enter  into  a  contract  with 
him,  by  representing  an  actual  state  of  things  as  a  security 
for  the  enjoyment  of  an  interest  which  he  has  himself 
created  for  valuable  consideration,  is  not  at  liberty  by  his 
own  act  to  derogate  from  that  interest  by  deteniiining  the 
state  of  things  which  he  has  so  held  forth  as  the  considera- 
tion for  entering  into   the  contract. 


1859. 


JudgmenL 


I  think,  therefore,  that  the  Plaintiff  is  entitled  to  an  in- 
junction, and  in  the  terms  prayed  by  his  bill. 


Injunction,  restraining  the  Defendants  Stratton  and  Harbour^ 
their  workmen,  &e.,  from  building  on  the  land  marked  G.  or  any 
part  thereof,  any  messuages  or  dwelling-houses  not  standing  alone 
and  detatched,  or  not  having  between  every  two  of  such  messuages 
or  buildings  an  open  space  of  thirty  feet  at  the  least. 


Mmvte  of 
Decree. 


CORPORATION  OF  LIVERPOOL  v.  WRIGHT,    -^"^y  20M,  2i,<. 

This 


case  came  on  upon  demurrer.     The  bill  was  filed 
by  the  corporation  of  Liverpool  against  Peter  Wrightj  the 


MunicipeU  CoT' 

poration — 

Clerk  of  the 

Peace — Subati' 

ttUton  0/ Salary 

clerk  of  the  borough.     The  substance  of  the  material  para-  MFee»—iik- 
graphs  of  the  bill  was  as  follows  : —  cowu. 

An  agreement 

1  &  2.  In  the  year  1836,  a  grant  of  separate  quarter  ^ci^cor,]^"' 

sessions  was  made  to  the  borough  of  Liverpool^  pursuant  ^^^^^  J°^  *^® 

to  the  Municipal  Corporation  Act.  peace  of  the 

borough;  on 
his  appoint- 
ment, that  he  shall  accept  a  fixed  salary  in  lien  of  his  fees,  and  that  any  surplus  of  fees  above 
the  salary  shall  be  paid  into  the  borough  fund,  is  illegal. 

Therefore,  to  a  bill  by  a  corporation  against  the  clerk  of  the  peace  of  the  borough, 
alleging  such  an  agreement  and  praying  an  account  of  surplus  fees,  a  demurrer  was  allowed. 

Semble,  that,  where  both  salary  and  fees  had  been  received  for  the  same  period,  a  bill  would 
lie  for  an  account  of  the  salary ;  and  liberty  to  amend  accordingly  granted  for  the  purpose  of 
eiTectually  raising  this  point  in  the  pleadings. 
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1859.  3.  In  the  year  1844,  the  office  of  derk  of  the  peace 

CoRPORAnox  of  the  borough  became  vacant ;  and  at  a  meeting  of  the 
Liverpool  cou^^cil  of  the  borough,  held  on  the  iSth  day  of  November, 
1844,  with  a  view  to  appointing  a  successor  to  the  office, 
the  following  resolution  was  passed : — "  That,  regard  being 
had  to  the  duties  of  the  clerk  of  the  peace  of  this  borough, 
it  is  the  opinion  of  the  council  that  the  net  emoluments  of 
that  officer  ought  not  to  exceed  the  sum  of  £500  per 
annum." 


Wriokt. 
StatemenL 


4.  At  the  same  meeting,  and  after  the  above  resolu* 
tion  was  passed,  the  Defendant  was  appointed  clerk 
of  the  peace  of  the  borough  by  the  following  resolu- 
tion :  —  "  That  Peter  Wright^  of  the  borough  of  Liver- 
pooly  gentleman,  is  a  fit  person  to  be,  and  is  hereby  ap- 
pointed, clerk  of  the  peace  of  this  borough  during  good 
behaviour:  that  it  be  understood  upon  this  appointment 
that  the  clerk  of  the  peace  is  expected  to  advise  the 
mayor  in  the  absence  of  the  town  clerk,  if  requested  so  to 
do."  Previous  to  his  appointment  by  the  foregoing  re- 
solution, the  Defendant  had  been  fully  informed  of  the 
views  of  the  council  concerning  the  emoluments  to 
be  derived  from  the  office  of  clerk  of  the  peace ;  and 
he  accepted  the  office  on  the  terms  of  the  resolution  above 
set  forth. 


5.  The  business  in  the  office  of  the  clerk  of  the  peace 
in  the  said  borough  having  increased,  the  council  of  the 
borough  agreed,  in  the  year  1848,  to  pay  to  the  Defendant, 
as  clerk  of  the  peace,  the  additional  sum  of  £160  annually, 
besides  defraying  the  disbursements  incidental  to  the  office 
for  advertising,  printing,  &c.,  making  the  emoluments  of 
the  office  of  clerk  of  the  peace  of  the  said  borough  to 
amount  to  the  annual  sum  of  £660. 
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6.  The  agreement  between  the  Plaintiffs  and  the  Defen-        1869. 
dant  upon   and  firom   the   time  of  his   first  appointment    Cobporatiow 
was,  that  the  surplus  of  fees  received  by  the  Defendant  as     li^wool 
clerk  of  the  peace  of  the  said  borough  after  the  payment 
of  his  salary,  but  as  from  the  time  of  the  said  increase  in 
the  salary,  subject  also  to  his  retaining  thereout  the  said 
disbursements  incidental  to  the  office,  should  be  placed  to 
the  credit  of  the  borough  fund. 


Wright. 
Statement. 


7.  Up  to  the  year  1851,  the  costs  of  prosecutions 
within  the  borough  were  a  charge  upon  and  were  paid 
out  of  the  borough  fund,  without  any  repayment  there- 
of from  any  quarter;  but,  in  the  year  1851,  Govern- 
ment placed  Liverpool  on  the  same  footing  upon 
which  other  boroughs  and  counties  had  been  for  some 
time  placed,  and  agreed  to  defray  the  costs  of  such  pro- 
secutions out  of  a  sum  annually  voted  by  Parliament  for 
that  purpose. 

8.  In  Liverpool^  prosecutions  are  conducted  by  the  town 
clerk  as  public  prosecutor,  the  money  for  the  neces- 
sary disbursements  being  provided  out  of  the  corporation 
funds. 


9.  These  disbursements,  so  far  as  regards  prosecutions 
at  the  borough  sessions,  comprise  counsel's  fees,  the  fees  of 
the  clerk  of  the  peace,  and  payments  to  witnesses.  The 
bills  of  costs  in  such  prosecutions,  including  these  disburse- 
ments and  the  professional  charges  of  the  town  clerk, 
are  taxed  by  the  clerk  of  the  peace ;  and  after  each  ses- 
sion, up  to  the  time  when  Government  agreed  to  defray 
the  costs  of  prosecutions,  the  town  clerk  submitted  to 
the  finance  committee  of  the  council  of  the  said  bo- 
rough a  list    of   the  cases    tried,   and    the    amount  of 
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1869.        disbursements  upon  each,  which  included  the  fees  of  the 
CoRPOBATiow  clerk  of  the  peace,  though  the  same  were  not  actually 


OF 
LiTBRPOOL 

V. 

Wright. 

Statement, 


and  these  accounts  being  handed  to  the  treasurer  of 
the  borough,  the  fees  of  the  clerk  of  the  peace  were 
treated  by  the  treasurer  as  a  matter  of  account^  being 
debited  to  costs  of  prosecutions,  and  placed  to  the  credit  of 
the  department  of  the  clerk  of  the  peace  in  the  borough 
fund  account. 


10.  When  Government  undertook  the  repayment  of  the 
costs  of  prosecutions  within  the  borough,  it  became  ne- 
cessary that  a  formal  order  of  the  Court  of  Quarter  Sessions 
of  the  Peace,  upon  the  treasurer  of  the  said  borough,  for 
payment,  should  be  obtained ;  and  the  clerk  of  the  peace 
objected  to  tax  the  bills  of  costs  as  formerly,  and  to  obtain  the 
necessary  order  of  the  court,  on  the  ground  that  each  of  the 
bills  included  the  amount  of  the  fees  of  the  clerk  of  the 
peace,  and  that  the  order  to  be  obtained  amounted  to  a  cer- 
tificate &om  him  that  those  fees  had  actually  been  paid. 

11.  Such  objections  having  been  brought  before  the 
finance  committee  of  the  said  council  for  their  considerar 
tion,  the  following  resolution  was  passed  on  the  26th  day 
of  November,  1852  :  "  Resolved — That  the  town  clerk  be 
directed  to  procure  the  taxation  of  all  the  bills  of  costs,  and 
procure  the  necessary  orders  on  the  treasurer  for  payment 
thereof,  and  that  such  order  be  transmitted  by  the  treasurer 
to  the  proper  department  for  repayment  by  Govern- 
ment." 


12.  Since  the  last-stated  resolution  of  the  finance 
committee,  and  with  the  view  of  obtaining  the  orders 
for  repayment,  and  the  transmitting  the  same  as  men- 
tioned in  the  resolution,  the  fees  due  to  the  office  of  the 


Wrxoht. 
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clerk  of  the  peace  in  respect  of  sessions  prosecutions  con-        1859. 
ducted  by  the  town  clerk  have  been  paid  to  the  Defendant  aa   Corporation 
from  February,  1852 ;  but  he  has  never  accounted  for  the     livrrpool 
same  or  any  part  thereof  to  the  treasurer  of  the  borough. 
The  amount  of  such  fees,  together  with  other  fees  received 
by  him  as  clerk  of  the  peace  of  the  borough,  has  con- 
siderably exceeded  the  salary  and  disbursements  to  which 
the  Defendant  has  been  entitled  under  the  arrangement 
entered  into  by  him  with  the  council  on  his  appointment 
to  the  o£Sce  of  clerk  of  the  peace,  regard  being  had  to  the 
said  increase  of  salary   and   allowance  of  disbursements 
agreed  to  in  1848. 

13.  The  Defendant,  subsequently  to  the  said  agree- 
ment by  the  Government,  has  received  salary  at  the  rate 
of  £660  a  year,  he  having,  on  the  3l8t  day  of  August, 
1852,  received  fit)m  the  then  treasurer  of  the  borough  the 
sum  of  £34  :  7  :  1,  being  nineteen  days'  salary  due  to 
him  on  the  28th  day  of  May,  1852,  and  given  a  receipt  for 
the  same  as  salary ;  and  he  subsequently  received  the  fees 
as  from  February,  1852,  having  thus  received  salary  and 
fees  for  one  and  the  same  period. 

14.  At  the  time  when  the  payment  for  salaiy  mentioned 
in  the  last  paragragh  was  made,  there  was  also  paid  to  the 
Defendant  a  sum  of  £208  :  4  :  4,  being  for  salary  for  a 
period  subsequent  to  the  28th  day  of  May,  1852.  Such  last- 
mentioned  sum  was,  in  fact,  calculated  at  the  rate  of  £800  a 
year,  it  being  then  supposed  and  believed,  both  by  the  Plain- 
tifis  and  the  Defendant,  that  the  Defendant's  salary  had  been 
increased  to  that  amount  by  an  order  of  her  Majesty's 
principal  Secretaries  of  State,  under  the  provisions  of  the 
statute  14  &  15  Vict,  c,  55,  s.  9,  which  order  was  not, 
however,  made. 


364 


CASES  IN  CHANCERY. 


1859.  The  Bill  prayed,  that  the  Defendant  might  be  decreed  to 

Corporation  account  With  the  Plaintiffs  in  respect  of  all  moneys  received 
by  him  in  respect  of  fees  payable  to  the  clerk  of  the  peac« 
of  the  borough,  and  of  all  sums  received  in  respect  of  salary 
or  on  account  of  disbursements,  and  of  all  sums  which  had 
become  payable  to  him  for  salary  or  disbursements  from 
the  month  of  December,  1851 ;  and  that  the  Defendant 
might  be  decreed  to  pay  what  might  be  found  due  from  him 
on  taking  the  said  accounts,  the  Plaintiffs  submitting  to  pay 
what,  if  anything,  might  be  found  due  from  them. 


OF 

Liverpool 

V, 

Wright. 
SUUemetU. 


To  this  Bill  the  Defendant  demurred. 


Argument,  Mr.    Amphlettj   Q.  C,    Mr.    Giffardj   Q.C.,   and   Mr. 

E.  Macnaghteriy  for  the  demurrer : — 

1.  A  contract  between  a  corporation  and  the  clerk  of 
the  peace  to  substitute  a  salary  for  fees,  and  to  pay  the 
surplus  fees  to  the  borough  frind,  is  illegal,  both  by  common 
law  and  by  a  series  of  statutes  prohibiting  the  sale  of  offices: 
5  &  6  Ed.  6,  c.  16;  49  Geo.  3,  c.  126;  1  W.  &  M. 
sess.  1,  c.  21;  3  Chitt/s  Statutes,  p.  310:  Palmer  v. 
Bnte(a)y  Layng  v.  Payne{b\  Par  sons  v.  Thompson  {c)y 
Garforth  v.  Fearon{d)j  Sterry  v.  Clifton{e\  Law  v. 
Law(f)y  Harrington  v.  Du  Cha^tel(g). 

The  appointment  to  the  office  of  clerk  of  the  peace  of  a 
borough  is  within  these  prohibitions.  By  the  Municipal 
Corporations'  Act,  the  council  is  directed  to  appoint  a  fit 


(a)  6  Moore,  28. 
(6)  Willes,  671. 
(c)  1  H.  Bl.  822. 
(rf)  1  H.  Bl.  327. 


(e)  9  C.  B.  110. 
(/)  3  P.  Wms.  391. 
(<7)  1  B.  C.  C.  124. 
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person  to  be  clerk  of  the  peace  (5  &  6  WiU.  4,  c.  76,         ^ ^5^-  ^ 
8.  103),  and  the  remuneration  of  the  office  is  directed  to  be    Cobporation 
by  fees,  to  be  taken  by  the  clerk  of  the  peace  according  to     hvbrpoou 
a  table  of  fees,  to  be  in  the  first  instance  the  same  as  the 
•county  scale,  and  afterwards  to   be  settled  from  time  to 
time  by  the  council,  subject  to  the  approval  of  a  Secretary 
of  State:  5  &  6  Will.  4,  c.  76,  s.  124(a).    The  agiwment  set 
up  is,  therefore,  a  contract  by  the  officer  to  hand  over  part 
of  his  remuneration  to  the  corporation  by  whom  he  is  ap« 


(a)  Sect.  124  is  as  follows : — 
**  That  the  council  of  every  bo- 
rough shall,  and  they  are  hereby 
required,  within  six  calendar 
months  next  after  their  election,  to 
make  and  settle  a  table  of  the  fees 
which  shall  be  taken  by  the 
clerk  of  the  peace  in  those 
boroughs  in  which  a  separate 
court  of  quarter  session  of  the 
peace  shall  be  holden,  and  in 
those  boroughs  to  which  a  com- 
mission of  the  peace  shaU  haTe 
been  granted,  a  table  of  the  fees 
to  be  taken  by  the  derk  to  the 
justices,  and  in  those  boroughs 
in  which  there  shall  be  a  court 
of  record,  a  table  of  the  fees  to 
be  taken  by  the  registrar  and 
officers  of  such  court,  and  such 
tables  of  fees  shall  be  submitted 
to  one  of  her  Majesty^s  principal 
Secretaries  of  State  ;  and  when 
such  tables  of  fees  shall  be  con- 
firmed and  allowed  by  such 
Secretary  of  State,  either  as  such 
table  shall  have  been  submitted 
to  him,  or  with  such  alterations, 
additions,  or  abatements,  as  he 
shall  think  proper,  the  fees 
therein  mentioned  may  thence- 
forth be  la^▼fully  taken  by  the 

VOL.  I.  B 


person  therein  named  to  be  en- 
titled thereunto ;  and  it  shall  be 
lawful  for  the  council  of  such 
borough,  from  time  to  time,  as 
occasion  may  require,  to  make 
new  tables  of  fees  to  be  taken 
instead  of  the  fees  contained  in 
the  tables  which  shall  have  been 
made  as  aforesaid,  which  new 
table  shall  be  confirmed  and 
allowed  in  the  manner  herein- 
before mentioned,  otherwise  the 
same  shall  be  of  no  validity ;  and 
that  until  tables  of  the  fees  so  to 
be  taken  in  any  such  borough 
shall  have  been  made  and  con- 
firmed as  aforesaid,  it  shall  be 
lawful  for  such  clerk  of  the  peace 
at  the  quarter  sessions  for  any 
such  borough  and  such  clerk  to 
the  justices  to  take  the  fees  au- 
thorised by  the  table  for  the 
time  being  to  be  taken  by  the 
clerk  of  the  peace  at  the  quarter 
sessions  and  clerk  to  the  justices 
respectively,  for  the  county  within 
and  adjoining  to  which  such  bo- 
rough is  situated,  and  for  the 
registrar  and  officers  of  such 
court  of  record  to  take  the  fees 
usually  taken  by  them  before 
the  passing  of  this  Act/* 
B 


V. 
WaiGHT. 
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1859.  pointed^  and  is,  consequently,  illegal.  By  a  sub 
CoRPORATiow  statute,  14  &  15  Vict.  c.  55,  powers  are  given  to  a  Secre- 
tary of  State,  on  the  recommendation  of  borough  councils, 
to  substitute  salaries  for  the  fees  of  clerks  of  the  peace  and 
other  persons.  It  is  obvious,  therefore,  that  no  such  power 
could  have  existed  in  the  council  alone  before  the  passing 
of  that  Act. 

2.  The  bill  cannot  be  sustained  by  the  allegations  that 
salary  and  fees  were  received  at  the  same  time,  because  it 
appears  on  the  face  of  the  bill  that  the  Statute  of  Limita- 
tions had  run  against  the  corporation  on  that  part  of 
the  case. 

Mr.  i?oft,  Q.C.,  and  Mr.  C.  Hall,  for  the  Plaintiffs:— 

1.  The  statutes  referred  to  apply  only  to  cases  of  cor- 
raption ;  and  all  the  cases  cited  were  instances  of  corrupt 
private  benefit  being  obtained  in  consideration  of  an  ap- 
pointment. Here  any  benefit  is  only  for  the  borough 
fund. 


2.  It  is  consistent  with  the  bill,  that  the  fees  payable 
originally  out  of  the  borough  fund  for  prosecutions  may 
be  substantially  the  whole  of  what  is  payable  to  the 
clerk  of  the  peace,  and  the  substitution  of  salary  may  have 
been  a  mere  arrangement  to  equalise  the  income,  and  not 
a  means  of  appropriating  a  surplus  to  the  borough  fund; 
and  that  would  be  clearly  legal 

3.  The  92nd  section  of  the  Municipal  Corporations 
Act  (a)  implies  a  power  to  pay  any  officer,   including, 


(a)  The  92nd  sectioQ  directs 
that  the  borough  fund,  subject 
to  certain  specified  payments,  and 


saving  certain  specified  interests, 
^*  shall  be  applied  towards  the 
payment  of  the   salary  of  the 
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therefore,  the  clerk  of  the  peace,  by  salary;  and  the  I24tli  1^59. 

section  is  not  inconsistent  with  this  view,  its  object  being  Corpobatiox 

to  regalate  the  fees  which  may  properly  be  taken — ^not  to  Liverpool 
determine  the  ultimate  disposal  of  them. 


4.  Even  if  there  be  any  illegality  in  the  arrangement, 
the  Defendant  cannot  set  it  up  as  a  defence  to  a  demand 
for  an  account  of  money  actually  received  by  him  for  the 
Piaintiils'  use  :  Sharp  v.  Taylor{a).  It  is  just  the  same  as 
if  he  had  been  the  treasurer  of  the  corporation,  who  would 
not  be  allowed  to  refuse  an  account  of  any  of  his  re- 
ceipts, even  though  they  might  be  the  fruit  of  fees  illegally 
levied  on  the  public. 

The  Defendant's  counsel  were  not  called  upon  for  a 
reply. 


Wright. 

ArgumtnL 


Vice-Chancellor  Sir  W.  Page  Wood: — 

It  does  not  appear  very  clearly  fJrom  the  bill  what  the 
alleged  agreement  was.       The   most  favourable   way   of 


mayor,  and  of  the  recorder,  and 
of  the  police  magistrate  herein- 
after mentioned,  when  there  is  a 
recorder  or  police  magistrate, 
and  of  the  respective  salaries  of 
the  town  clerk  and  treasurer, 
and  of  every  other  officer  whom 
the  council  shall  appoint,  and 
also  toward  the  payment  of  the 
expenses  incurred  from  time  to 
time  in  preparing  and  printing 
burgess  lists,  ward  lists,  and 
notices^  ^d  in  other  matters  at- 
tending such  elections  as  are 
herein  mentioned,  and  in  bo- 
roughs which  shall  have  a  scpa- 

B 


rate  Court  of  Sessions  of  the 
Peace  as  is  hereinafter  provided, 
towards  the  expenses  of  the  pro- 
secution, maintenance,  and  pun- 
ishment of  offenders,  and  towards 
the  expense  of  maintaining  the 
borough  gaol,  house  of  correction, 
and  corporate  buildings,  and  to- 
wards the  payment  of  the  con- 
stables, and  of  all  other  expenses 
not  herein  otherwise  provided 
for,  which  shall  be  necessarily 
incurred  in  carrying  into  effect 
the  provisions  of  this  Act.** 
(a)  2  Ph.  801. 

b2 


Judgment, 
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1859.  taking  it  for  the  Plaintiffs  is  to  follow  the  allegations  of 
CoBPORATxoN  ^ho  sixth  paragraph,  rather  than  those  of  the  third  and 
fourth,  which  are  not  inconsistent  with  the  construction 
that  the  Defendant  was  merely  to  consent  to  a  reduction 
of  fees  at  any  future  time  when  his  aggregate  receipts 
might  be  found  to  exceed  the  limit  which  the  resolution 
declared  to  be  sufficient.  But  taking  the  agreement  to  be 
sufficiently  stated,  and  to  be  to  the  effect  alleged  in  the 
sixth  paragraph,  it  is,  that  the  Defendant  is  to  pay  over 
to  the  borough  fund  the  balance  of  the  fees  received  by 
him  above  the  sum  of  £660  a  year. 


OF 

Liverpool 

V. 

Wrioht. 
Judgment. 


There  are  two  clear  grounds  of  public  policy  which 
render  such  an  agreement  illegal.  The  first  is  this : — 
There  is  a  series  of  statutes, — agreeing  in  principle  to  a 
great  extent  with  the  common  law,  but  supporting  its  pro- 
hibitions by  the  addition  of  penalties, — which  say  that  an 
office  of  trust  is  a  subject  for  which  no  bargain  at  all  shall 
be  made.  Suppose,  for  the  present,  that  the  corporation 
had  nothing  to  do  with  fixing  the  table  of  fees,  but  had 
simply  the  right  to  appoint  to  the  office  of  clerk  of  the  peace. 
Every  person  who  is  appointed  to  any  office  of  this  kind  is 
forbidden  to  make,  and  the  persons  who  make  the  appoint- 
ment are  forbidden  to  receive,  any  payment  in  respect  of  the 
appointment. 


When  such  bargains  are  termed  corrupt,  the  word  is 
not  aimed  at  a  distinction  between  the  obtaining  of  public 
and  private  benefits;  but,  within  the  meaning  of  these 
statutes,  every  illegal  payment  for  an  appointment  must  be 
considered  corrupt,  whatever  may  be  the  purpose  to  which 
the  money  is  applied.  Thus,  if  trustees  of  a  charity  having 
the  right  to  appoint  a  steward  of  a  manor,  do  so  in  con- 
sideration of  a  sum  to  be  paid  by  the  officer  for  the  benefit 
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of  the  charity,  that  would  be  within  the  prohibition  of 
the  statutes.  If  a  body  of  trustees,  or  a  corporation, 
having  a  right  to  appoint  to  an  office,  say  to  the  in- 
tended officer :  "  Although  you,  on  your  appointment,  will 
acquire  a  right  to  certain  fees,  which  have  been  settled  as 
the  proper  remuneration  for  the  duties  of  your  office,  you 
must  agree  to  make  over  to  us  the  balance  of  all  such  fees 
beyond  a  certain  fixed  sum,"  an  arrangement  based  on  that 
bargain  would  be  obnoxious  to  the  statutes,  although  the 
individual  members  of  the  body  might  not  appropriate  any 
private  benefit  to  themselves. 

The  bargain,  therefore,  alleged  to  have  been  made  with 
the  Defendant  in  respect  of  his  office  of  clerk  of  the  peace,  is 
within  the  provisions  of  the  statutes.  It  was  afgued,  that 
the  clerk  of  the  peace  is  an  officer  of  the  corporation,  and 
that  they  may  lawfully  pay  him  by  a  salary  in  lieu  of  fees. 
But  it  is  clear  that  he  is  not  an  officer  of  the  corporation  at 
all ;  and  the  125th  section  of  the  Municipal  Corporation 
Act  shows  that  he  cannot  be  appointed  at  a  salary.  He  is 
to  take,  in  the  first  instance,  by  virtue  of  his  appointment, 
the  same  fees  as  were  payable  in  the  county ;  and  though 
a  new  table  of  fees,  settled  according  to  the  provisions  of 
the  Act,  is  to  be  afterwards  substituted,  the  clerk  of  the 
peace  is  absolutely  entitled  to  the  fees  on  the  one  or  the 
other  scale,  as  the  case  may  be,  and  cannot  part  with  a 
shilling  of  them  to  the  persons  by  whom  he  is  appointed. 


1859. 
Corporation 

OF 

Liverpool 

9. 

Wrioht. 
Judgment, 


In  the  second  place,  quite  independently  of  any  corrupt 
bargain,  a  person  appointed  to  an  office  of  this  description 
is  disabled,  on  grounds  of  public  policy,  from  dealing  with 
his  fees,  because  he  is  considered  to  require  them  to  enable 
him  to  uphold  the  dignity  and  perform  the  duties  of  his 
office.  Public  policy. prohibits  any  alienation  or  incum- 
brance of  such  fees. 
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1859.  Either  of  these  two  grounds  is  sufficient  to  strike  at  the 

Corporation   ^^^^  ^^  ^^®  agreement  on  which  the  bill  is  founded* 

OF 
LlVXRPOOL 

V'  Consider,  next,  whether  the  position  of  the  corporation  at 

'      all  improves  their  case.     They  have  the  power,  subject  to 

Judgment,  ^j^^  consent  of  a  Secretary  of  State,  to  fix  a  scale  of  fees,  and 
to  diminish  it  from  time  to  time  if  they  find  it  excessive. 
They  should,  therefore,  be  the  last  persons  to  wish  for 
any  agreement  of  the  kind  set  up.  The  resolution  stated 
in  the  third  paragraph  might  be  very  reasonable,  if  it 
meant  that  the  scale  of  fees  ought  to  be  reduced  when- 
ever the  remuneration  rose  above  the  limit  specified.  On 
this  view  the  communication  of  that  resolution  to  the 
officer  would  be  very  proper,  in  order  that,  in  the  event  of 
any  future  reduction  of  fees  for  the  sake  of  carrying  out 
that  resolution,  he  might  have  no  right  to  complain.  Such 
a  course  as  that  would  be  perfectly  legitimate.  But  there  is 
yet  another  consideration.  The  corporation  have  the  power 
(subject  to  the  consent  of  a  Secretary  of  State)  to  increase 
these  fees ;  and,  under  the  present  arrangements,  the  fees 
are  paid,  not  exclusively  by  the  borough,  but  by  the  public; 
and  if  the  bargain  set  up  is  legal,  the  corporation  may  levy 
fees,  the  scale*  of  which  is  practically  fixed  by  themselves, 
upon  the  public  generally,  and  put  the  surplus  into  the  chest 
of  the  municipality.  The  Act  gives  them  no  power  to  levy 
the.se  fees  themselves,  but  only  to  say  what  would  be  proper 
fees  to  be  paid  to  the  clerk  of  the  peace.  They  fix  the 
table,  and  say,  in  effect,  these  are  proper  fees  to  be  paid ; 
and  then  they  make  arrangements,  by  which  a  surplus  out 
of  the  fees,  after  payment  of  the  officer's  salary,  shall  go 
into  their  own  fund.  A  power  of  this  kind  might  be 
seriously  abused.  The  expenses  of  prosecutions  are  now 
defrayed  by  Government;  and  the  corporation  say,  in 
effect:  We  will  tell  the  public,  that  prosecutions  ought 
to  be  paid  for  according  to  a  certain  scale ;  we  will  pay 
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for  them  on  a  different  footing,  and  we  will  put  the  extra        1859. 
money,  beyond  what  we  actually  pay  for  these  expenses,   CoRPORAnoif 
into  the  purse  of  the  corporation. 


It  was  argued,  that  this  is  not  an  illegality  which  the 
Defendant  can  set  up  on  this  demurrer.  But  the  question 
which  is  raised  is,  whether  the  clerk  of  the  peace  can 
alienate  his  fees  to  the  persons  who  appoint  him;  and 
the  circumstances  I  have  noticed  are  additional  grounds  for 
holding  such  a  transaction  peculiarly  objectionable,  and 
opposed  to  public  policy.  It  was  suggested,  though  such  a 
case  is  not  in  accordance  with  the  bill,  that  the  only,  or 
almost  the  only  fees  payable  to  the  clerk  of  the  peace  are 
the  prosecution  fees  payable  out  of  the  borough  fund ;  and 
if  this  were  so,  the  objection  on  the  ground  of  public 
policy  might  become  less  serious.  But  what  is  done  is,  to 
sweep  away  the  table  of  fees,  and  substitute  a  salary ;  and 
without  an  Act  of  Parliament  to  authorise  it,  the  corpo- 
ration would  have  no  power  to  deal  with  the  fees  in  that 
way.  However,  the  fact  at  present  is,  that  no  fees  come 
out  of  the  borough  fund  at  all,  because  they  are  all  repaid 
by  the  Government. 


OF 

LiVERFOOL 

V. 

Wright. 


Judgment 


The  only  remaining  question  is,  whether  the  thirteenth  and 
fourteenth  paragraphs  of  the  bill  set  up  a  case  on  which  the 
corporation  could  recover  the  fees  or  the  salary  received  by 
the  Defendant  as  money  received  for  their  use,  on  the  prin- 
ciple of  Sharp  V.  Taylor,  This  principle  clearly  does  not  ap- 
ply to  the  fees,  because  the  defence  is,  that  those  fees  are 
incapable  of  being  received  for  the  use  of  the  cor- 
poration, and  that,  even  if  they  had  been  assigned  by 
a  solemn  deed,  the  transfer  would  be  utterly  void  on 
grounds  of  public  policy.  As  to  the  salary,  there  might  be 
some  injustice  in  allowing  the  Defendant  to  retain  both 
salary  and  fees  for  the  same  period.    But  the  bill  only  states 
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1859.  a  case  of  such  double  receipt  for  a  period  prior  to  the 
Corporation  31st  of  August,  1852,  which  is  disposed  of  bj  the  Statute 
of  Limitations.  However,  as  it  is  doubtful  whether  a  claim 
on  this  principle  might  not  succeed,  if  there  has,  in  fact, 
been  any  such  receipt  of  salary  within  six  years  before 
the  filing  of  the  bill,  I  will  give  the  PlsuntiflFs  leave  to 
amend,  if  they  desire  it. 


OF 

Liverpool 

V. 

Wright. 
Judgment. 


Demurrer  allowed,  with  leave  to  amend. 


June  28^, 
Jtdy  2nd,  5th. 


NtUtance  —  In- 


— Laches- 
Chancery 

Amendment 
Act,  1858. 

A  road  was  al 
tered  in  1855, 
in  a  manner 
which  the 
Plaintiff  con- 
sidered likely 
to  retard  the 


WICKS  V.  HUNT. 

junction  —  Rcrr   rp 

movaiofWorke   IHE  Plaintiff  was  the  owner  of  a  copyhold  house  called 

CooKa  Ferryy  with  land  adjoining,  situate  in  the  parish  of 

JEdmontoTiy  near  to  the  river  Lea.     The  Defendant  was  the 

lessee  of  Chingford  Milly  which  was  separated  irom  the 

PlaintiflPs  house  by  Chingford  Marsh.     In  or  shortly  before 

the  year  1809  a  road  was  made  by  the  then  lessee  of  the  mill 

across  the  marsh,  from  a  point  near  the  spot  where  the  Plain- 

tifTs  house  was  afterwards  built,  to  Chingford  Mill.     For 
escape  of  water  '  *^ 

in  time  of  flood,  the  use  of  this  road  a  toll  was  charged  for  horses  and  cattle, 

gravate"the*^'  ^^^  ^^^^  passengers  were  allowed  to  pass  free.     It  appear- 

b^oo^^to**     ed  that  the  marsh  was  flooded  to  some  extent  every  year ; 

Plaintiff's  pro-  and  that  great  floods  occurred  at  long  intervals,  generally 
perty,  and  es-  ^  &  ?  &  J 

pecially  to  do 

him  serious  damage  on  the  occurrence  of  great  floods  —  such  as  might  be  expected  every 
twenty  or  thirty  years.  While  the  works  were  in  progress,  in  Februaiyf  1855,  Plaintiff 
threatened  to  take  proceedings  to  stop  them.  After  their  completion,  slight  floods  occurred  in 
1855  and  1856  without  doing  serious  mischief,  and,  in  1857,  a  great  flood  occurred ;  shortly 
after  which,  in  December,  1857,  the  Plaintiff  Sled  a  bill  to  have  the  road  restored  to  its  condition 
before  1855,  and  to  have  compensation  for  the  damage  done  by  the  flood  of  1857. 

Heldf  that  the  fact  of  no  serious  damage  being  done  in  the  interval  did  not  excuse  the  Plain- 
tiff *s  delay,  and  that  he  was  not  entitled  to  have  the  bill  retained  pending  a  trial ;  the  bill 
accordingly  dismissed  with  costs,  without  prejudice  to  any  proceedings  at  law. 

SembUj  that  the  Chancery  Amendment  Act,  1858,  does  not  extend  the  jurisdiction  of  the  Court 
to  cases  where  there  is  a  plain  common  law  remedy,  and  where  the  Court  would  not  have 
interfered  before  that  statute. 
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about  every  twenty  or  thirty  years.  The  natural  course  by 
which  the  flood  water  principally  drained  oflF  the  marsh 
into  the  Lea  crossed  the  line  of  the  road,  and  at  that  point 
a  portion  of  the  road,  about  sixty  feet  or  sixty  yards  long, 
according  to  different  witnesses,  was  left  at  the  old  level  of 
the  marsh,  the  rest  of  the  road  being  a  raised  causeway, 
about  a  foot  and  a  half  above  the  marsh.  The  PlaintiflF 
built  his  house  at  a  point  near  the  lowest  part  of  the  marsh, 
in  the  year  1825,  while  the  road  was  in  the  state  above 
described,  making  the  floor  of  the  house  six  inches  higher 
than  the  level  attained  bv  a  great  flood  in  the  year  1824. 
The  road  remained  unaltered  until  1841,  when,  in  order 
to  give  freer  course  to  the  flood  water,  the  sixty  foot  or 
sixty  yard  gap  was  widened  180  feet.  This  alteration  was 
made  by  the  then  lessee  of  the  mill,  with  the  concurrence 
of  the  freeholder  of  the  mill,  the  owner  of  the  marsh,  and 
the  Plaintiff.  The  Defendant  afterwards  became  the 
purchaser  both  of  the  terra  and  the  fee  of  the  mill,  and  in 
1845  sold  the  fee  to  the  trustees  of  the  Lea  Navigation, 
and  took  a  lease  from  them.  The  long  gap  in  the  road 
being  found  inconvenient  to  passengers,  especially  in  flood 
time,  the  Defendant,  in  the  year  1855,  continued  the  road 
quite  across  the  gap,  building  a  bridge  with  a  water-way 
of  thirty-six  feet  eight  inches,  in  lieu  of  leaving  a  gap  for 
the  escape  of  the  floods.  At  the  same  time  he  enlarged  a 
culvert  under  the  road  from  six  inches  to  two  feet  diameter, 
and  depressed  it  for  the  purpose  of  providing  a  further  escape 
for  the  flood  waters.  On  the  3rd  of  February,  1855, 
while  these  works  were  in  progress,  the  Plaintiff'  sent  a 
written  notice  to  the  Defendant  to  refrain  from  raising  the 
road,  threatening,  unless  he  desisted,  to  proceed  by  action. 
On  the  5th  of  February,  the  PlaintifTs  solicitors  wrote  to 
the  Defendant,  requiring  him  to  desist  from  his  proceedings, 
and  restore  the  road  and  water-way  to  their  former  state,  and 


1859. 


SUUemenL 
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threatening  .proceedings  in  equity.  There  was  some  further 
correspondence,  in  the  course  of  which  the  Plaintiff  de- 
clined an  offer  to  refer  the  matter  to  two  neighbours,  as  the 
Plaintiff  asserted,  or  to  two  neighbours,  engineers,  or  other 
competent  persons,  according  to  the  Defendant's  version  of 
his  proposal.  During  this  time  the  Defendant  completed 
the  works,  and  the  correspondence  was  closed  in  September, 
1855,  by  a  letter  fix)m  the  Plaintiff's  solicitors,  containing  a 
renewed  threat  of  proceedings,  and  a  reply  from  the  Defen- 
dant referring  them  to  his  solicitors.  No  fiirther  steps  were 
taken  until  October,  1857.  On  the  22nd  and  23rd  of 
October,  1857,  there  was  an  unusually  great  flood,  and 
the  water  rose  above  the  floor  of  the  Plaintiff's  house, 
which  it  had  not  done  during  the  smaller  floods  which 
occurred  in  1855  and  1856,  or  at  any  time  before  the 
alteration  of  the  road.  On  the  26th  of  October,  1857,  the 
Plaintiff^s  solicitors  wrote  to  the  Defendant,  stating  that 
there  was  now  no  doubt  that  the  obstruction  was  injurious 
to  the  Plaintiff,  and  requiring  the  restoration  of  the  road; 
and  this  not  having  been  complied  with,  on  the  14th  of 
December,  1857,  the  bill  was  filed,  alleging  that  the 
Defendant's  works  had  obstructed  the  escape  of  the  flood- 
waters;  that  the  Plaintiff's  house  and  property  were 
greatly  damaged  by  the  flood  of  1857 ;  that  the  damage 
was  caused  wholly,  or  in  part,  by  the  Defendant's  obstruc- 
tion :  and  that  unless  the  road  were  restored  to  the  condi- 
tion in  which  it  stood  in  January,  1855,  the  recurrence 
of  such  floods  would  cause  serious  damage  to  the  Plain- 
tiff^s  house  and  property. 


The  bill  prayed,  that  the  Defendant  might  be  decreed 
to  restore  the  road  to  the  level  of  that  which  existed  in 
January,  1855,  or  so  to  raise  the  same  that  it  might  not 
present  any  obstruction  to  the  free  flow  of  the  flood  waters 
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of  the  River  Lea  greater  than  such  as  existed  prior  to 
January,  1855.  There  was  also  a  prayer,  that  the  Defen- 
dant might  make  good  the  damage  occasioned  to  the 
Plaintiff  in  consequence  of  the  alteration  of  the  road,  and 
for  an  injunction  against  the  continuance  of  the  obstruct 
tion  to  the  ftee  flow  of  the  flood  water  to  any  greater 
extent  than  it  existed  prior  to  January,  1855. 

Much  engineering  and  other  evidence  was  given,  the 
effect  of  which  is  stated  in  the  judgment. 


1859. 


Mr.  W,  M.  Jamesj  Q.  C,  and  Mr.  Elderton^  for  the  Plain- 
tiff:— ^The  Defendant's  alterations  in  1855,  though  beneficial 
to  passengers  along  the  private  road,  had  the  effect  of  raising 
the  flood  waters  over  the  Plaintiff's  property  to  such  an 
extent  as  to  cause  serious  damage  in  years  of  great  floods. 
The  lessee  of  the  mill  never  acquired  an  easement  entitling 
him  to  maintain  the  road  even  in  its  old  condition ;  for  the 
twenty  years  had  not  run  against  all  persons  interested  as 
reversioners  and  others,  and  such  an  easement  under  the 
Prescription  Act,  unless  good  against  all  the  world,  is  not 
good  at  all:  Bright  v.  Walker  (a).  Even  if  such  an 
easement  had  been  acquired  before  1841,  the  gap  having 
then  been  enlarged,  and  having  remained  for  more  than  a 
year  in  that  state,  the  only  easement  (if  any),  to  which  the 
Defendant  could  make  a  title  in  1855,  under  the  Pre- 
scription Act,  was  to  maintain  the  road  with  the  enlarged 
gap.  At  common  law  he  had  no  prescriptive  right, 
because  the  origin  of  the  road  could  be  shown.  This 
being  his  position  in  1855,  he  then  reduced  the  flood  way 
across  the  road  to  the  Plaintifi^s  injury,  and  the  bill  asks 


ArgumenL 


(a)  1  Cr.  M.  &  R.  211. 
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Arffumeni. 


that  matters  may  be 'restored  to  the  condition  in  which 
they  stood  prior  to  the  alterations  in  1855.  [They  referred 
to  Rex  V.  Trafford(a)y  Duke  of  Beaufort  v.  Morris {b), 
Menziea  v.  Earl  of  Breadalbane(c)J\ 

Mr.  Rolt,  Q.C.,  Mr.  Haddauy  and  Mr.  Waller  for 
Defendant: — I.  What  the  Plaintiff  complains  of  is,  on  his 
own  statement,  a  simple  nuisance,  for  which  there  is  an 
adequate  remedy  at  law.  The  evidence,  moreover,  does  not 
show  that  the  alterations  made  in  1855  are  really  injurious. 
Even  if  the  fact  were  established,  the  utmost  right  of  the 
Plaintiff  would  be  to  have  the  road  restored  to  its  con- 
dition before  1841;  for  the  easement  acquired  by  statutory 
prescription  prior  to  that  time  was  not  abandoned  by  the 
experimental  alterations  made  in  1841. 

2.  The  bill  ought  to  be  dismissed  on  the  ground  of 
delay.  The  Plaintiff  threatened  proceedings  in  February, 
1855,  but  did  not  file  his  bill  till  December,  1857.  At 
latest,  he  might  have  proceeded  after  the  flood  of  1855  or 
1856  :  Birmingham  Canal  Company  v.  Lloyd  (d), 

Mr.  Jamesy  Q.  C,  in  reply. — The  argument  as  to  laches 
does  not  apply,  because  the  Defendant  has  not  been  led 
into  any  expense  or  exposed  to  any  injury  by  the  lapse  of 
time,  as  in  the  Birmingham  Canal  case.  It  was  reason- 
able for  the  Plaintiff  to  wait  until  a  great  flood  occurred, 
to  prove  clearly  the  damage  which  he  from  the  first  antici- 
pated. If  he  had  come  into  Court  without  this  evidence, 
he  would  have  been  met  by  the  assertion  (now  displaced), 
that  his  apprehensions  of  serious  damage  were  groundless, 


(a)  1 B.  &  Ad.  874 ;  8  Bing.  204. 
(h)  6  Hare,  340. 


(c)  8  Bl.  N.  S.  414. 
(rf)  18  Ves.  515. 
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as  in  the  case  of  Broadbent  v.  Imperial  Gas  Light  Camp-  1B69. 
any  {a).  It  is  said,  that  he  might  have  proceeded  after  the  al-  Wxcks 
leged  floods  of  1855  and  1856 ;  but  it  does  not  appear  that  uJ^.,^ 
there  were  any  floods  in  those  years  of  sufficient  magnitude 
to  cause  any  considerable  damage.  Under  the  Chancery 
Amendment  Act,  1858,  the  Court  may  dispose  of  the 
whole  matter  without  sending  it  to  law,  and  there  is  no 
force  now  in  the  observation  that  this  is  a  nuisance  reme- 
diable at  law. 


Argument, 


Vice-Chancellor  Sir  W.  Page  Wood: —  j^^sm. 

The  only  question  in  this  case  is  how  I  ought  to  deal  J^^dgment, 
with  it,  having  regard  to  the  delay  which  has  taken  place — 
whether  I  should  dismiss  the  bill,  or  send  the  question  to 
law.  Assuming  that  the  circumstances  are  such  as  would 
have  made  it  reasonable  to  assist  the  Plaintifi*  in  some  way 
had  he  filed  his  bill  immediately,  the  question  then  would 
have  been,  whether  the  case  was  so  clear  that  the  Court 
ought  to  interfere  by  injunction,  without  putting  the 
question  in  train  for  further  investigation.  On  the  evidence 
it  is  plain. that  I  cannot  say  this.  It  appears,  tliat  there  is 
a  certain  course  by  which  the  flood  waters  of  the  Lea  are 
accustomed  to  escape  over  the  nearly  level  surface  of  a 
marsh,  and  that  this  course  was  originally  left  open  to  the 
width  of  sixty  feet.  There  was  some  conflict  as  to  whether  the 
width  was  sixty  feet  or  sixty  yards,  but  a  space  of  at  least  sixty 
feet  was  left  open.  In  1841,  the  opening  was  enlarged  180 
feet  more.  In  January,  1855,  the  Defendant  raised  an  ob- 
stacle^ as  the  Plain tifi*  considers  it,  which  has  left  a  water- 

(a)26L.  J.,N.S.,  Ch.  276. 
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way  of  only  thirty-six  feet,  eight  inches ;  the  only  other  re- 
lief for  the  floods  being  an  old  culvert,  which  the  Defendant 
enlarged  from  six  inches  to  two  feet  diameter,  and  depressed 
to  a  lower  level.  Primft  facie,  one  would  not  be  disposed  to 
say,  that  the  water  could  escape  as  rapidly  as  it  formerly 
did.  But  these  are  matters  not  to  be  determined  oflF  hand, 
without  considering  all  the  attendant  circumstances;  no- 
thing, in  fact,  is  so  difficult  in  engineering  as  to  ascertain 
the  effect  of  particular  structures  on  the  flow  of  water. 
Looking  at  the  evidence,  I  find  that  the  Plaintiff  relies  only 
on  the  following  facts.  He  had  property,  on  which, 
after  the  great  flood  of  1824,  he  built  a  house  at  a  level 
of  six  inches  above  the  height  attained  by  the  water 
on  that  occasion.  When  the  alteration  complained  of 
was  made,  he  considered  that  it  would  prove  injurious. 
The  Defendant  contended  that  it  would  not  be  so. 
The  Plaintiff  then  waited,  and  another  great  flood 
occurred,  and  did  considerable  damage,  which  he  attri- 
butes entirely  to  the  increased  obstacles  erected  by  the 
Defendant.  He  calls  vntnesses,  who  do  no  more  than 
this:  they  go  into  calculations,  on  a  purely  hypothetical 
assumption,  that  the  rate. of  the  water-flow  is  three  miles  an 
hour,  and  state  what  would,  on  that  assumption,  be  the 
effect  of  the  alteration  made  in  the  size  of  the  opening. 
The  Defendant  brings  scientific  witnesses,  of  at  least  equal 
eminence,  one  of  them,  Mr.  Beardmore,  being  professionally 
concerned  for  the  trustees  of  the  Lea  Navigation,  and  they 
say  positively,  that  the  difference  in  the  flow  caused  by  the 
Defendant's  works,  though  not  absolutely  nothing,  would 
not  be  sufficient  to  be  in  the  slightest  degree  injurious  to 
the  Plaintiff's  property.  As  I  understand  their  evidence, 
they  consider  that  the  water  might  perhaps  be  raised  an 
inch  for  one  day,  or  some  such  small  amount,  but  that 
no  appreciably  injurious  effect  would  be  produced  on  the 
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Plaintiff's  property.  The  authorities  of  the  Lea  Navigation 
have  themselves  an  interest  in  preventing  injury  of  this 
kind ;  but  Mr.  Beardmare  did  not  consider  that  there  was 
anything  to  call  for  his  interference.  The  Plaintiff  has 
other  witnesses,  who  speak  to  what  they  saw ;  but  there  is 
nothing  to  connect  the  effects  which  they  describe  with  the 
Defendant's  erection.  The  Plaintiff's  property  lies  in  a 
position  where  it  would,  under  any  circumstances,  be  pe- 
culiarly exposed  to  the  flood  water,  and  the  evidence  of  the 
non-scientific  witnesses  does  not  establish  the  conclusion 
that  the  damage  done  was  at  all  increased  by  the  De- 
fendant's works. 


1859. 

WlCKS 
V. 

Hunt. 
JftdgmenL 


Under  these  circumstances,  it  is  impossible  for  the  Court 
to  interfere  until  the  right  has  been  tried,  whatever  the 
proper  way  of  trying  it  may  be.  The  course  taken  by  the 
Plaintiff  is  quite  novel.  He  gives  notice  to  the  Defendant 
at  the  time  when  the  work  is  being  done,  and  says,  '^  If 
yon  proceed,  I  shall  file  a  bill."  It  is  said,  that  if  he  had 
filed  his  bill  at  once,  he  might  have  been  placed  in  the  same 
difficulty  which  occurred  in  the  gas  nuisance  case.  The 
parallel,  however,  is  not  very  close.  Still  it  may  be  urged 
for  the  Plaintiff,  that  there  was  some  doubt  as  to  the  course 
the  water  might  take ;  and,  therefore,  it  might  have  been 
reasonable  for  the  Plaintiff  to  wait  until  he  had  some  facts 
on  which  to  found  his  case.  But  he  did  wait  two  years 
and  a  half;  and  I  cannot  understand  how  this  can  be 
justified  on  any  principle  which  would  not  equally  justify 
him  in  waiting  nineteen  years,  until  the  right  was  on  the 
point  of  being  established  against  him.  The  whole  evi- 
dence shows,  that,  although  great  floods  have  occurred 
only  at  distant  periods,  there  were  floods  every  year,  and 
the  works  were  built  with  the  view  to  meet  that  contin- 
gency.    There  must,  therefore,  have  been   abundant  op- 
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portunity  in  1855  and  1856  to  make  experiments.  This 
could  be  done  upon  small  as  well  as  upon  great  floods,  by 
observing  how  high  the  water  rose,  and  how  long  it 
remained,  whence  the  effect  of  the  erection  upon  a  larger 
flood  might  be  inferred.  I  recollect  no  instance  where  a 
Plaintiff  has  said,  *  I  will  wait  till  I  get  a  good  case,  and  then 
I  will  file  a  bill.'  This  observation  applies  peculiarly  to  a 
case  like  this,  which  is  that  of  a  simple  nuisance,  over 
which  courts  of  law  have  complete  jurisdiction  to  abate  the 
nuisance,  to  award  damages,  and,  in  fact,  to  give  all  the 
relief  which  the  Plaintiff  asks  for.  He  did  not  venture  to 
move  for  an  interlocutory  injunction. 


It  is  said,  that  the  recent  Chancery  Amendment  Act 
displaces  these  considerations.  But  the  Plaintiff^s  bill  was 
filed  before  that  Act  was  passed,  and  he  cannot,  therefore, 
complain  of  any  hardship  on  that  ground.  Independently 
of  this,  it  does  not  appear  to  me  that  that  statute  extends 
the  jurisdiction  of  the  Court  to  cases  where  there  is  a 
plain  common  law  remedy,  and  where  before  the  sta- 
tute the  Court  would  not  have  interfered.  The  only 
modes  in  which  this  Court  interferes,  notwithstanding  the 
existence  of  a  plain  legal  remedy,  are  by  granting  an  injunc- 
tion to  prevent  irreparable  damage  before  a  trial,  or  on  a 
bill  of  peace  afl^r  one  or  more  trials  at  law.  To  allow  a 
Plaintiff,  in  such  a  case  as  this,  to  suspend  proceedings  for 
a  long  time,  without  taking  any  step  either  here  or  at  law, 
would  be  exceedingly  vexatious  to  persons  who  wish  to 
know  their  legal  position  as  soon  as  possible.  The  Plain- 
tiff, perhaps  not  unreasonably,  declined  the  arbitration  of 
neighbours,  and  said  he  would  try  the  law ;  but  he  ought  to 
have  done  so  with  reasonable  speed.  It  was  said,  that  none 
but  the  occasional  great  floods  do  serious  damage,  and  that 
there  was  no  substantial  damage  in  1855  and  1856.  But 
this  excuse  for  the  delay  affords  an  additional  reason  for 


CASES  IN  CHANCERY. 


381 


saying  that  the  question  ought  to  be  tried  at  law.  If  there 
was  no  injury  from  such  floods  as  occurred  during  the  two 
years  and  a  half,  a  serious  question  might  arise  on  the  merits, 
how  far  the  possibility  of  an  injury  once  in  twenty  or  thir- 
ty years  would  justify  the  Court  in  interfering  with  the 
Defendant's  works.  But  if  the  Plaintiff  was  injured  within 
the  two  years  and  a  half,  all  the  observations  as  to  delay 
apply.  I  should  be  doing  something  entirely  new,  if  I  held, 
that  it  was  enough  for  a  person  to  say,  while  works  were  in 
progress,  "You  do  this  at  your  peril,  and  at  any  time  I 
please,  it  may  be  nineteen  years  hence,  as  soon  as  I  have  a 
good  case,  I  will  file  a  bill."  If  I  were  to  retain  this  bill 
pending  a  trial,  I  should  be  encoura^ng  the  Plaintiff  to 
litigate  the  case.  I  do  not  wish  to  do  that,  having  no  clear 
opinion  in  favour  of  his  case  on  the  merits,  and  not  consi- 
dering it  one  to  be  encouraged.  The  bill  must,  therefore, 
be  dismissed  with  costs,  without  prejudice  to  any  proceed- 
ings at  law. 


1859. 


Wicks 


Hunt. 
Judgment 


July  m. 

Patent — Sjtfci- 

Jication — Pro- 

portioru—  Vn* 

certainiy — 

Demurrer. 

The  specifica- 
tion of  an  in- 
vention, which 
consists  in  the 
nse  of  known 
materials  in 
new  propor- 
tions, is  not  ne« 
cessarily  bad 
for  uncertainty,  thoogb  the  patentee  does  not  limit  himself  to  the  precise  proportions  recommended. 
A  specification  stated  in  substance,  that  the  usual  practice  in  the  manufacture  of  type 
was  to  emplo}'  lead  and  antimony,  and  in  some  cases  to  add  a  small  per-centage  of  tin;  that 
the  object  of  the  invention  was  to  obtain  tougher  metal  by  employing  tin  in  large  proportions 
with  antimony,  greatly  reducing  or  wholly  omitting  the  use  of  lead ;  that  the  best  proportion^ 
were  seventy-five  of  tin  and  twenty-five  of  antimony,  but  that  this  might  be,  to  some  extent, 
varied ;  and  that,  if  lead  were  used,  it  must  not  exceed  fifty  per  cent  of  the  whole— one  part  of 
antimony  to  three  of  tin,  or  tin  and  lead,  being  the  best: — Ihld^  on  demurrer,  that  the  specification 
was  not  bad  on  the  face  of  it  for  uncertainty,  and  that  the  evidence  of  persons  acquainted  with  tlie 
usual  modes  of  manufacture  was  necessary  to  determine  whether  the  invention  was  stated  with 
sufficient  precision. 

VOL.   I.  G  C 


THE  PATENT  TYPE  FOUNDING  COMPANY  v. 
RICHARD. 

1  HIS  was  a  bill,  by  the  assignees  of  a  patent,  to  restrain 
an  alleged  infringement.  The  material  portions  of  the 
specification,  us  stated  in  the  bill,  were  as  follows : — 

^In  the  manufacture  of  type  and  other  raised  surfaces 
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Richard. 

Statement, 


1859.  for  printing  it  has  been  usual  for  the  most  part  to  employ 
Thb  Patent  compounds  of  lead  and  antimony  as  the  metal  for  casting 
the  same,  and  in  some  cases  a  small  per-centage  of  tin 
has  been  added.  Now,  the  object  of  my  invention  is  to 
obtain  harder,  tougher,  and  more  enduring  type  and  raised 
surfaces  for  printing,  by  emplo}'ing  tin  in  large  proportions 
with  antimony,  and  to  greatly  reduce  or  wholly  omit  the 
use  of  lead  with  such  metals  when  making  tjrpe  and  raised 
surfaces  for  printing,  by  which  means  the  type  produced  is 
so  hard,  tough,  and  enduring,  as  to  allow  of  its  being  used 
as  a  punch  on  the  ordinary  type  metal  now  used ;  and  the 
best  proportions  I  am  acquainted  with  are  seventy-five  of 
tin  and  twenty-five  of  antimony ;  but  this  may  be  to  some 
extent  varied ;  and  when  lead  is  also  used,  I  find  that  it 
must  not  exceed  fifty  parts  in  a  hundred  of  the  combined 
metals  employed :  for  if  the  lead  be  employed  in  much 
larger  quantity,  the  hardness  and  toughness  of  the  alloy 
rapidly  decreases,  and  the  alloy  then  approaches  the 
ordinary  type  metal  in  its  properties,  notwithstanding  the 
presence  of  a  considerable  quantity  of  tin.' 

After  describing  the  mode  of  making  the  alloy,  which 
was  not  claimed  as  new,  the  specification  proceeded  as 
follows : — *  When  the  antimony  is  tolerably  pure,  the  best 
proportions  are  as  given  above — one  part  of  antimony  to 
three  of  tin,  or  tin  and  lead  ;  but  when  it  contains  other 
metals,  I  find  that  the  quantity  of  antimony  should  be 
diminished,  or,  which  is  preferable,  the  metal  should  be 
repurified.  K  this  be  not  attended  to,  the  alloy,  although  of 
great  hardness,  does  not  possess  the  tenacity  or  toughness 
necessary  for  type  of  extreme  durability.' 

The  Defendants  demurred. 


Argument,  Sir  H.  Caims,  Q.C.,  Mr.  Webster  (of  the  Common  Law 

Bar),  and  Mr.  Dnice  for  the  demurrer : — 
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The  specification   is  roid   for  uncertainty.     When  an         1859. 
invention  consists  in  the  use  of  proportions,  the  precise    thr  Patuxt 
proportions  most  be  stated.  mo  "compan  y 

V. 
KlCHARD. 

The  first  statement,  that  tin  is  to  be  used  in  large  instead         

of  small  proportions,  is  clearly  insufficient ;  and  the  state- 
ment which  follows,  that  the  best  proportions  are  seventy- 
five  of  tin  and  twenty-five  of  antimony,  is  vitiated  by  the 
addition,  that  '*  this  may  be  to  some  extent  varied."  The 
proportion  of  lead  which  may  be  employed  is  also  very 
obscure. 


Mr.  Rolt^  Q.C.,  and  Mr.  Bowring  (Mr.  Hindmarshj  of 
the  Common  Law  Bar,  with  them),  for  the  Plaintiffs : — 

The  invention  is  to  use  tin  in  proportions  so  large  as  to 
produce  a  hard  and  tough  metal.  Whether  the  term  "  in 
large  proportions,"  coupled  with  the  more  specific  directions 
which  follow,  would  convey  a  sufficiently  precise  idea  to 
persons  familiar  with  the  manufacture,  is  the  real  question: 
Huddart  v.  Grimsliaw,  Morgan  v.  Seaward^  Bickford  v. 
Skewes{a) ;  and  this  cannot  be  determined  without  letting 
the  case  go  to  trial.  To  conclude  us  on  demurrer  would  be 
to  prejudge  the  question.  In  Wallington  v.  Dale{b)j  the 
distinction  between  thick  slices  and  thin  slices  was  held 
sufficiently  precise  to  support  a  specification. 

In  Kay  v.  Marsliall^c)  a  similar  demurrer  was  over- 
ruled. 


Sir  H.  Cairns  in  reply: — 

There   is  a    great   distinction    between    this    case  and 

(a)  Webst.  Pat.  Cas.  pp.  85,  (b)  7  Exch.  888. 

170,  2U.  (c)  1  My.  &  Cr.  373.  J 

J2  c  C 
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1859.  Wallington  v.  Dale.     There,  the  thickness  or  thinness  of 

The  Patent  the  slices  was  Only  incidental,  the  invention  being  for  the 

isqCo^a^y  ^®®  ^^  ^^^®®  which  were  not  previously  used  at  all.     The 

V'  deffree  of  thickness  was,  moreover,  indicated  by  the  direction 

RiCHAKD.  ,  ,  ,.  /  ,  ,  ^T  , 

that  the  shces  were  to  be  cut  by  a  plane.     Here,  on  the  con- 

ryument.      traiy,  the  proportions  are  the  whole  substance  of  the  inven- 
tion, and,  therefore,  require  to  be  stated  with  precision. 

In  Kay  v.  Marshall  the  demurrer  was  overruled,  because 
the  terms  of  the  specification  did  not  appear  on  the 
pleadings. 


Judgment,       ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

What  I  have  to  determine  is,  whether  this  specification 
is  so  clearly  and  manifestly  bad,  that  no  explanations  by 
workmen  or  other  experts,  to  whom  the  specification  must 
be  considered  to  be  addressed,  could  induce  the  Court  to 
hold  that  this  is  a  new  invention  set  forth  with  sufficient 
clearness  and  precision.  The  specification  does  not  con- 
clude with  a  claim,  but  it  states  in  what  the  invention 
consists;  and  I  think  it  impossible  to  say,  that  it  is  so  bad  on 
the  face  of  it  that  no  evidence  could  possibly  assist  the 
case.  It  states  that  the  general  practice  in  the  manufac- 
ture of  type  is  to  employ  a  compound  of  lead  and  antimony, 
with  occasionally  a  small  percentage  of  tin.  What  that 
percentage  is  does  not  appear ;  but  the  evidence  of  persons 
acquainted  with  tne  trade  might  show  it  to  be  something 
extremely  minute,  as  one  or  two  per  cent.  Then  the 
object  of  the  invention  is  said  to  be  to  obtain  harder, 
tougher,  and  more  enduring  type  by  employing  tin  in 
large  proportions  with  antimony,  and  to  greatly  reduce,  or 
wholly  omit,  the  use  of  lead. 
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This  is  the  essence  of  the  invention  :  to  use  a  large  pro-  1B59. 

portion  of  tin  for  the  purpose   of  obtaining  a  hard  and  thb  Patuit 

tough  metal,  instead  of  using  only  a  small  proportion,  as  is  ,j,J'cojipamt 


sometimes  done  now,  for  some  purpose  which  must  be 
known  to  persons  acquainted  with  the  trade,  and  which 
may  or  may  not  be  that  of  producing  toughness.  The  rest 
of  the  specitication  shows  that  the  proportion  of  tin  is  never 
to  be  reduced  below  twenty-five  per  cent.  What  the 
patentee  considers  the  best  proportion  (and  he  is  bound, 
according  to  the  authorities,  to  state  this)  is  seventy-five  of 
tin  to  twenty-five  of  antimony ;  but  this,  be  says,  may  be  to 
some  extent  varied.  The  uncertainty  of  this  description  of 
the  proportions  was  the  point  chiefly  insisted  on  for  the 
demurrer ;  but  if  it  should  prove  to  be  the  fact,  as  may 
well  happen,  that  the  old  practice  was  not  to  use  more 
than  a  merely  nominal  proportion  of  tin,  and  that  not  for 
the  purpose  of  securing  toughness  in  the  metal,  it  is  not 
of  necessity  too  vague  a  description  to  say  that  a  large  pro- 
portion is  to  be  used,  seventy-five  per  cent,  being  the  best, 
and  twenty-five  per  cent,  the  smallest  proportion  which 
ought  to  be  used,  but  that  these  proportions  may  be  varied 
to  some  extent,  always,  of  course,  keeping  to  the  principle 
of  the  patent,  which  is,  very  large  proportions  of  tin  in 
contrast  with  any  proportions  ever  used  before. 

A  person  who  takes  out  a  patent  for  an  invention,  which 
consists  in  the  use  of  certain  proportions,  is  not,  in  my 
opinion,  bound  to  say,  ^'I  limit  my  claim  to  these  precise 
proportions."  Even  if  the  patentee  had,  in  terms,  abso- 
lutely tied  himself  down  to  twenty-five  per  cent,  as  a  mini- 
mum, in  place  of  one  or  two  per  cent. — ^supposing  that  to 
be  the  proportion  previously  used — ^a  stranger  would  not  be 
allowed  to  evade  the  patent  by  throwing  in  twenty-three 
or  twenty-four  per  cent. 


V. 

Richard. 
JudgmenL 
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1859.  The  principle  of  the  patent  is  the  use  of  tin  in  sufficient 

ThTpatent    proportion  to  produce  toughness,  that  being  from  twenty-five 
Type  Found-   ^  seventv-five  percent:  and  the  fact  that  a  certain  amount 

wo  Company  ...  ,  ,  i     .     m  i        i 

V.  of  vanation  is  stated   to  be  admissible,  does  not  neces- 

icHARD.  ^Qj^iy  avoid  the  patent.  The  extent  to  which  lead  may  be 
Judgment,  introduced  is  stated  with  sufficient  definiteness.  It  is 
not  in  any  case  to  exceed  fifty  parts  in  one  hundred  parts 
of  the  combined  metals.  The  meaning  of  this  expression 
is  sufficiently  explained  by  a  subsequent  sentence,  where  it 
is  said,  that,  when  the  antimony  is  pure,  the  best  proportions 
are,  as  given  above,  one  part  of  antimony  to  three  of  tin, 
or  tin  and  lead,  making  the  extreme  case  fifty  per  cent,  of 
lead,  twenty-five  of  tin,  and  twenty-five  of  antimony.  The 
patentee,  therefore,  states  the  object  he  has  in  view,  and  die 
proportions  which  he  considers  best,  though  he  does  not  tie 
himself  down  to  these  proportions.  It  will  be  for  experts  in 
the  trade  to  say  whether  the  production  of  tough  metal  by 
using  a  large  proportion  of  tin  is  a  useful  practice,  whether 
anything  of  the  kind  was  ever  done  before,  and  whether  a 
variation  from  the  given  proportions  to  others  slightly 
different  would  not  be  a  colorable  evasSon  of  the  patent. 
These  are  all  questions  for  a  jury.  The  only  opinion  I  ex- 
press is,  that  the  specification  is  not  void  on  the  face  of  it 

The  demurrer  must  be  overruled  ;  and  I  see  no  reason 
for  departing  from  the  general  rule  in  such  cases^  that  the 
costs  should  follow  the  event. 
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Ju/y  28(/i,  30(4 

Re  mid  KENT  RAILWAY  ACT,  1856 ;  wui-co,.- 

Ex  pabte  styan.  ::^:^ct 

71  ^^   ,     tuu/enf  or  vested 

IIOMAS  CAREY  PALMER,  by  his  will,  dated  11th      ^Land» 

September,  1834,  devised  (inter  alia)  to  his  wife  during    co^o/LU^ 

her  life  and  widowhood,  a  freehold  messuage  in  Mill-lane,        ^«^*o»- 

Bromley^  and  lands   adjoining ;  and,   from  and  after  her  On  a  devise  to 

.  ,  J  T         ,  -  theuseofil. 

decease  or  mamage,  gave  the  same  "unto  and  to  the  use  ot  fpriifcremaiu- 

his  nephew  James  Craig  Bate  and  his  assigns  for  and  oSpJwintment, 
during  the  term  of  his  natural  life,  and  after  his  decease,  to  the  use  of  all 

o  '  '   and  every  the 

to  the  use  of  such  one  or  more  of  the  children  of  the  said  children  of  a., 
James  Craig  Bate,  who  being  a  son  or  sons  should  live  to  should  live  to 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  on^^/bei*g " 
daughters  should  live  to  attain  that  age  or  be  married,  daughters 

°  ^  ^  should  live  to 

for  such  estate  or  estates,  in  such  parts,  shares,  and  propor-  attain  that  age 
tions,  and  in  such  manner  as  his  said  nephew  should,  by  [,^i  in  case  a! 
any  deed  or  instrument,  or  by  his  last  will  and  testament,  no°chad*^ho 
or  any  codicil  to  be  executed  in  manner  therein  mentioned ,  *>«»««  » »on 

_.-_,_  _  .  _  should  live  to 

appoint;  and  in  default  of  any  such  appointment,  then  to  atuin  twenty- 
the  use  of  all  and  every  the  children  or  child  of  the  said  daughter""^  * 
James  Craig  Bate,  who  being  a  son  or  sons  should  live  to  ''fr^Jf|^^][t  *^g 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  or  be  married, 

11^  ,,11.  .,  ,.,     then  over; 

daughters  should  live  to  attain  that  age  or  be  ^married,  Quare,  whe- 
if  more  than  one  in  equal  shares  and  proportions,  and  their  mainders'were 
respective  heirs  and  assigns,  as  tenants  in  common  and  not  ^®*^  ^r  oon- 
as  joint  tenants ;    and  if  there  should  be  only  one  such  ing  v.  AlUn 

discusseda 

child  who  should  live  to  attain  such  age  or  be  married,  as 
aforesaid,  then  to  such  only  child,  his  or  her  heirs  and  therthedis- 

assigns,  for  ever.     But  in  case  the  said  Jam£s  Craig  Bate  tween*a  re- 
mainder to  a 
class  if  they 

shall  attain  twenty-one,  and  one  to  all  of  a  class  who  'shall  attain  twenty-one,  can  be  sustained. 

A  Railway  Company  agreed  with  trustees  for  the  purchase  of  land.  The  trustees'  title 
depended  on  the  construction  of  a  will,  and  the  Company  objected  thereto  and  paid  the  pur- 
chase money  into  Court.  The  question  of  construction  having  been  argued  by  the  parties 
intcresteil  on  a  petition  for  investment  and  payment  of  dividends : — Heid^  that  the  Company 
was  bound  to  pay  only  one  set  uf  costs. 
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1856; 

Ex  PARTE 

Sty AN. 
Statement, 


1859.  should  have  no  child,  who  being  a  son  should  live  to 
Re  Mid  Kent  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
^^'i'ftaY-^^*  should  live  to  attain  that  age  or  be  married,  then,  after  the 
decease  of  the  said  James  Craig  Bate^  the  testator  gave  the 
same  to  the  use  of  such  one  or  more  of  the  sisters  of  the 
said  James  Craig  Bate^  for  such  estate  or  estates,  in  such 
parts,  shares,  and  proportions,  and  in  such  manner  as  the 
3aid  James  Craig  BaUj  by  such  deed  or  will  as  aforesaid, 
should  appoint ;  and  in  default  of  any  such  appointment, 
then  to  the  use  of  all  and  every  the  sisters  of  the  said  James 
Craig  Bate  living  at  the  time  of  his  (the  testator's)  decease, 
and  their  heirs  and  assigns,  for  ever,  as  tenants  in  common 
?ind  not  as  joint  tenants."  And  the  testator,  after  certain 
other  devises,  gave  all  the  residue  of  his  real  and  per- 
sonal estate  unto  and  to  the  use  of  his  wife,  her  heirs, 
executors,  administrators,  and  assigns. 


The  testator  made  various  codicils,  by  which  he  devised 
a  frcehold  farm  purchased  by  him,  and  made  additional 
charges  on  the  surplus  income  of  the  real  estate,  but  did 
not  affect  the  devise  of  the  Bromley  estate. 

The  testator  died  in  March,  1839.  The  testator's 
widow  died  on  the  9th  of  February,  1856,  without  having 
remarried,  leaving  a  will,  dated  the  3rd  day  of  July, 
1850,  under  which  Mary  Ann  Rawesy  now  the  wife  of  a 
Captain  Goldsmithy  was  residuary  devisee  and  legatee. 


By  a  deed,  dated  the  16th  of  December,  1856,  reciting 
a  suggestion  that,  in  the  event  of  James  Craig  Bate  dying 
before  any  of  his  sons  had  attained  twenty-one,  or  any 
of  his  daughters  had  attained  that  age  or  married,  Captain 
Goldsmith  and  his  wife  would  be  interested  in  the  premises 
under  the  residuary  devises  of  the  wills  of  the  original 
testator    and   his  widow,   they,   Captain    Goldsmith  and 
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£Z  PARTS 

Styan. 
statement 


wife    and  Jatnes    Craig  BaUj  granted  the  said  JBrotnley        1859. 

estate  unto  Styan  and  Snelly  to  the  use  of  all  and  every  or  k^  ^id  Kkmt 

such  one  or  more  exclusively  of  the  other  or  others  of  the  '^^"'iokJ.'^^' 

children  and  child  of  the  said  James  Craig  BaUj  at  such 

age,  day,  or  time,  or  respective  ages,  days,  or  times,  for 

such  estate  or  estates,  interest  or  interests,    and  if  more 

than  one,  in  such  shares  and  proportions,  and  with,  under, 

and  subject  to  such  limitations  and  remainders  over,  and 

charged  and  chargeable  with  such  sum  or  sums  of  money, 

either  annual  or  in  gross,  being  for  the  benefit  of  some  one 

or  more  of  the  said  children,  and  upon  such  conditions  and 

in  such  manner  as  the  said  James  Craig  Bate  should,  by 

any  deed  or  deeds,  to  be  executed  as  therein  mentioned, 

or  by  his  last  will,  or  any  codicil  or  codicils  thereto,  from 

time  to  time  appoint,  and  in  default  of  such  appointment, 

and  so  far  as  no  such  appointment  should  extend,  to  the 

use  of  all  and  every  the  children  and  child  of  the  said 

James  Craig  Bate  as  tenants  in  common  in  tail,  with  cross 

remainders  between  them,  with  remainder  to  the  use  of  the 

said  James  Craig  Bate^  his  heirs   and  assigns  for  ever. 

And  the  said  deed  contained  a  power  of  sale  in  the  trustees, 

^yan,  and  SnelL 


By  his  will,  dated  4th  of  March,  1857,  James  Craig  Bate 
left  the  premises  in  question  to  his  son  James  Bate ;  and 
in  case  of  Jam^s  dying  before  his  brother  Thomas  Richard^ 
and  leaving  no  issue,  then  to  the  said  Thomas  Richard 
Bate ;  and  in  case  both  the  said  children  should  die  without 
issue,  then  to  his  widow  for  life,  with  other  limitations 
over.  And  the  said  will  empowered  the  trustees  to  allow 
maintenance  to  the  children  during  their  minority,  and 
appointed  Styan  and  Snell  executors  and  trustees. 


James  Craig  Bate  died  on  27th  of  June,  1857,  leaving 
his  two  sons,  James  Bate  and  Thomas  Richard  Bate^  both 
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1859.  infants^  his  only  children,  him  survivinj^,  and  without 
Bb  Mid  Kent  having  had  a  son  who  had  lived  to  attain  the  age  of 
^^^'isse-^^  twenty-one  years,  or  a  daughter  who  had  lived  to  attain 
that  age  or  been  married.     Thereupon  it  was  contended,  on 


Ex  PARTE 

Styan. 


Statement. 


the  part  of  Sti/an  and  Siiell,  that  the  limitations  contained 
in  the  will  of  Palmer  subsequent  to  the  limitation  to  the 
use  of  James  Craig  Bate  for  life  failed ;  and  that  the  settle- 
ment of  the  16th  day  of  December,  1856,  came  into 
operation  and  took  eflfect. 

On  23rd  of  November,  1858,  Stt/an  and  Snell  entered 
into  an  agreement  to  sell  part  of  the  premises  for  £750  to 
the  Mid  Kent  Railway  Company^  who  had  previously 
entered  upon  the  same,  paying  into  the  Bank  the  sum  of 
166^.  10s.,  being  the  amount  of  the  valuation  made  pur- 
suant to  the  Lands  Clauses  Consolidation  Act. 

The  Company  objected  to  the  title  shown  by  Styan  and 
Snellj  and  on  23rd  March,  1859,  paid  the  sum  of  818/.  5«., 
in  respect  of  purchase  money  and  interest,  into  the  Bank. 

James  Craig  Bate  left  six  sisters  surviving,  some  of  whom 
had  since  died. 


A  petition  was  presented  by  James  Bate^  the  elder  of 
the  two  infant  sons  of  James  Craig  Bate^  praying  that  the 
said  sum  of  818Z.  5«.  might  be  declared  to  be  his  pro- 
perty, and  that  the  same  might  be  invested,  and  the  divi- 
dends paid  to  the  petitioner's  guardian  for  his  maintenance; 
and  for  payment  of  the  costs  of  all  parties  by  the  Company. 


Argument.  Mr.    W.   M.  JavieSy  Q.C.,  and  Mr.  Roupell,   for  the 

Petitioner: — For  the  purposes  of  this  petition,  it  is  imma- 


CASES  m  CHANCERY. 


391 


terial  to  U8  which  construction  of  Palmer^a  will  is  adopted. 
We  are  entitled  qu&cunque  vift. 

Mr.  Rolt^  Q.C.,  and  Mr.  Prendergasty  for  Slyan  and 
Snell:— 

The  limitations  in  Palmer's  will  in  favour  of  all  the 
children  of  James  Craig  Bate^  who  being  sons  should 
attain  twenty-one,  or  being  daughters  should  attain 
twenty-one  or  marry,  were  contingent  remainders,  which 
failed  by  reason  of  there  being  no  child  who  satisfied  the 
conditions  at  the  death  of  James  Craig  Bate.  The  sub- 
sequent limitations  to  the  sisters  of  James  Craig  Bate^ 
therefore,  failed  too;  and  the  property  devolved  on  the 
widow  as  residuary  devisee,  under  whom  we  claim  as 
trustees  of  the  settlement  of  1856.  Festing  v.  A  lien  (a)  is 
precisely  in  point.  That  was  a  gift  to  A,  for  life,  remainder 
to  children  who  should  attain  twenty-one,  with  a  gift  over ; 
and  the  limitations  were  held  contingent.  No  argu- 
ment from  apparent  intention  can  apply;  because  the 
failure  of  these  contingent  limitations  results  from  the  policy 
of  the  law,  which  takes  effect  without  regard  to  intention. 
The  principle  of  BorastorCs  case  {h)  applies  only  where  the 
condition  of  attaining  twenty-one  is  introduced  as  a  con- 
tingency on  which  the  gift  is  to  take  effect,  by  such  words 
as  "when**  or  "if"  they  attain  twenty-one,  or  by  a  gift 
simply  "  at  twenty-one ;"  but  where  the  condition  is  im- 
ported into  the  description  of  the  persons  to  take,  as  here, 
by  the  phrase  ^all  the  children  who  shall  attain  twenty-one,' 
the  terms  of  a  gift  over  cannot  alter  the  character  of  the 
original  gift. 


Mr.    Criffardj  Q.C«>  and  Mr. 
sisters  of  James  Craig  Bate : — 

(a)  12  M.  &  W.  279 ;  5  Hare,  678. 


1859. 

Be  Mid  Kent 

Railway  Act, 

1856; 

Ex  PARTE 

Sttan. 
ArgwnenL 


W.    W»   Mackesony   for 


(b)  3  Rep.  19. 
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1856; 

£X  PAKTK 

Styan. 
Argument 


1859.  The  true  construction  of  Palmer^s  will  is,  that  it  creates 

Re  Mid  Kent  ^  vested  interest  in  the  children  of  James  Craig  Bate^ 
^^^'ilse -^^^  subject  to  be  divested  in  the  event  of  their  failing  to  attain 
twenty-one  if  sons,  or  to  attain  that  age  or  marry  if  daugh- 
ters. The  gift  over  to  the  sisters  is  in  default  of  children 
fiilfilling  the  condition  at  any  time,  and  not  in  default  of 
children  ftilfilling  it  at  the  death  of  James  Craig  Bate. 
The  limitations  to  the  children  must,  therefore,  be  read  as 
co-extensive  with  the  event  on  which  the  gift  over  is  to  take 
effect.  The  children  take  whatever  interest  the  sisters  are 
not  entitled  to.  Consequently,  the  limitations  cannot  be 
contingent  remainders,  but  must  be  vested  interests,  sub- 
ject to  be  divested  in  the  event  of  the  condition  never 
being  fulfilled  at  any  time,  and  then  the  gift  over  to  the 
sisters  would  take  effect. 


To  construe  the  will  otherwise  would  be  to  import  into 
the  limitations  the  words  '^  at  the  death  of  James  Craig 
Bater 

The  intention  of  the  testator  is  clear.  The  objects  of  his 
bounty  were — 1.  Jamss  Craig  Bate ;  2.  his  children  ;  3. 
his  sisters :  *  but  the  residuaiy  devisee  was  not,  as  regards 
this  property,  an  object  of  his  bounty  at  all.  Our  con- 
struction gives  ftiU  effect  to  these  intentions ;  whereas,  on 
the  opposite  construction,  if  the  tenant  for  life  had  left  one 
adult  child  and  ten  infants,  the  one  would  take  all  totheexclu- 
sion  of  the  rest,  which  would  be  plainly  against  the  intention. 


It  is  said,  that  the  failure  of  such  contingent  limitations 
results  from  a  rule  of  law  which  prevails  over  intention ; 
but  the  Court  will  not  construe  the  will  so  as  to  subject 
the  limitations  to  such  a  rule  where  there  is  a  suiBcient 
indication  that  the  limitations  to  children  were  not  meant 
to  be  contingent  remainders.     Such  a  result  is  inevitable 
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where  there  is  no  gift  over,  or  other  controlling  context,  1869. 
as  in  Newman  v.  Newman{a).  But  a  sufficient  indication  Rg  mid  k 
is  supplied  here  hy  the  gift  over  to  the  sisters. 


In  Festing  v.  Allen^  the  limitations  were  held  contin- 
gent, notwithstanding  the  gift  over ;  but  that  case  is  not 
law.  Riley  v.  Gamett{b)^  and  Browne  v.  Browne{c\  are 
directly  opposed  to  it.  In  both  these  cases  the  gift  was  to 
children  "  who  shall  attain  twenty-one,"  with  a  gift  over, 
as  in  Festing  v.  Allen;  and  the  limitations  were  held  to  be 
vested  subject  to  being  divested  on  failure  to  satisfy  the 
condition.  It  is  true,  that,  in  one  of  these  cases,  there  was 
a  leasing  power,  and  in  the  other  a  power  of  maintenance 
during  minority,  but  nothing  turned  on  these  circum- 
stances. And  Bull  V.  PriU'hard(d)  (though  a  case  which 
followed  Festing  v.  Allen)  shows  that  no  distinction  can  be 
founded  upon  the  existence  of  such  powers.  Moreover,  in 
Eiley  v.  Gamett,  the  legal  estate  was  in  trustees,  which 
makes  the  case  stronger,  because  the  Court  was  not  under 
the  necessity  of  adopting  the  construction  which  it  did  in 
order  to  prevent  a  failure  of  the  gift.  Doe  v.  Hopkin- 
son (e)  is  also  irreconcilable  with  Festing  v.  Allen.  There 
the  gift  was  in  substance  to  ^.  for  life,  remainder  to  such 
children  as  he  should  leave  at  his  decease,  with  a  gift  over  if 
A,  should  die  without  issue,  or  such  issue  should  all  die  under 
tweftty-one ;  and  it  was  held  to  be  a  vested  remainder  in 
the  children  at  birth,  subject  to  being  divested. 


KXT 

Railway  Act, 
1856; 

Ex  PARTE 
StTA2«. 


Argument, 


It  is  not  disputed,  that,  had  the  gift  been  to  children  "  if," 
"when,"  "as  soon  as,"  they  attain  twenty-one,  or  to  chil- 
dren "  at"  twenty-one,  the  limitations  would  be  vested;  but 
the   distinction    between    this  class  of  cases,   Phipps   v. 


(a)  10  Sim.  51. 

(ft)  3  D.  G.  &  Sm.  629. 

(c)  8  Sm.  &  G.  568. 


(rf)  5  Hare,  667. 
(c)  5  Q.  B.  223. 
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1859.  Ackers  (a),  Doe  y.  Nowell(b)f  Doe  v.  W^ard(o),  and  those 
Re  Mid  Kent  where  the  contingency  enters  into  the  description,  is  not 
^Itl^"^'  satisfactory. 


1856; 

Ex  PARTE 

Styan. 
Arffumeni. 


In  Swallow  v.  Binna{d\  which  followed  Perfect  v.  Lord 
Curzon(e)y  and  Torres  v.  Franco  (f)y  the  contingent  descrip- 
tion of  a  class  was  qualified  by  the  context.  These  autho- 
rities are  still  nearer  to  our  case.  Doe  d.  Evers  v.  Cfialn 
lis  (g)  and  Doe  v.  Ward  were  on  different  clauses  of  the  same 
will,  the  former  having  the  words  ^^who  shall  attain 
twenty-one/'  the  latter  the  words  "  at  twenty-one ;"  and 
on  the  appeal  to  the  House  of  Lords  Lord  Cranworl/i 
laid  it  down,  that  the  principle  of  Doe  v.  Ward  must  pre- 
vail in  both  cases.  For  these  reasons,  it  is  submitted  that 
Feeling  v.  Allen  is  not  law. 


Even  supposing  that  decision  to  be  correct,  there  are 
some  distinctions  between  our  case  and  Festing  v.  Allen, 
The  power  of  appointment  affords  an  inference  in  our 
favour,  because  it  might  be  so  exercised  as  to  convert  the 
interest  into  an  executory  devise;  and  the  same  words 
being  used  in  the  power  and  in  the  gift  on  default,  an 
analogous  effect  should  be  ascribed  to  them.  Again, 
Festing  v.  Allen  was  before  the  Wills  Act,  Our  will  is 
subsequent  to  it.  The  residuary  devise,  therefore,  gathers 
up  everything  not  otherwise  disposed  of,  and  fills  up  the 
gap  between  the  life  estate  and  the  commencement  of  the 
contingent  limitations,  and  thus  saves  them  from  being 
destroyed. 

Mr.  Rolty  Q.  C,  in  reply  : — 


(a)  9  CI.  &  F.  583. 

(b)  1  M.  &  Sel.  327 ;  5  Dow, 
202. 

(c)  1  Perry  &  Dav.  568 ;  9  Ad. 
&  E.  582. 


(c/)  1  K.  &  J.  417. 
(e)  5  Mad.  442. 
(/)  1  Ru8B.  &  My.  649. 
(g)  7  W.  R.  623. 


CASES  IN  CHANCERY, 


395 


Ex  PARTS 

Styan. 
Arffumeni, 


The  whole  argument  amounts  only  to  this,  that,  where        1859. 
the  gift  is  ambiguous,  the  context  may  control  it.     Here  be  m^  kent 
there  is  no  ambiguity  in  the  gift.     There  is  a  clear  de-  ^"'^^g^g.^^' 
scriptio  personse,  and  there  is  no  context  to  control  it.     It 
is,  to  those  who  shall  attain  twenty-one,  which  must  be  a 
contingent  remainder,  liable  to  fail  unless  persons  answer- 
ing the  description  be  in  existence  at  the  death  of  the 
tenant  for  life. 

Mr.  Wilcocky  Q.  C,  and  Mr.  Forster,  for  the  Railway 
Company,  submitted  that  they  were  not  bound  to  pay  the 
costs  of  the  litigation  under  the  Lands  Clauses  Consolida- 
tion Act  (a). 

Mr.  Jamesy  Q.  C. — This  is  not  a  litigation  between  ad- 
verse claimants  within  the  exception  of  the  Act,  which 
refers  only  to  litigation  dehors  the  petition.  The  present 
contest  has  arisen  from  the  objections  of  the  Company  to 
the  title  made  by  the  trustees. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  heard  the  argument  in  this  case  under  the  impression 
that  the  petition  was  (as  it  seems  originally  to  have  been), 
for  payment  of  the  fund  to  the  trustees.  But  the  prayer 
of  the  petition,  as  amended,  is  for  investment  and  payment 
of  dividends  to  the  infant's  guardian ;  and  though  it  asks 
also  a  declaration  that  the  ftmd  in  court  is  the  property  of 
the  infant  James  Bate^  it  would  be  clearly  improper  to 
make  any  declaration  on  the  subject.  The  question  which 
was  argued  does  not  arise  on  this  petition,  and  all  that  can 
be  done  now  is,  to  order  investment  and  payment  of  divi- 
dends, without  prejudice  to  any  question  on  the  construc- 
tion of  the  will.     The  state  of  the  authorities  is  such  that  I 

(a)  8  &  9  Vict.  c.  18,  s.  80. 


July  S  0th, 
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1859.  should  not  in  any  case  be  disposed  to  pronounce  upon  the 
Rr  Mm.  Kewt  point,  unless  the  circumstances  were  such  as  to  render  a 
^^"1^66;^^'  decision  necessary.     There  is,  on  the  one  side,  Festingv. 

Ex  PARTE      Allen,  a  decision  of  the  Exchequer  Chamber,  and  therefore 
Styan.  ^  ' 
entitled  to  the  greatest  respect,  while,  on  the  other  hand, 

*'*^^*" '  there  are  two  decisionsin  another  branch  of  this  Court  directly 
opposed  to  it,  and  the  case  of  Doev.IIopkinaon  in  the  Queen's 
Bench,  which  I  find  it  extremely  difficult  to  reconcile  with 
Festing  v.  A  lien.  It  is  a  question  of  serious  difficulty  whether 
any  substantial  distinction  can  be  made  between  a  gift  to  a 
class  of  children  if  they  shall  attain  twenty- one,  and  a  gift 
to  all  who  shall  attain  twenty-one.  It  would  be  improper 
to  decide  a  question  of  such  great  nicety  unless  it  were 
absolutely  necessary  to  do  so,  which  is  not  the  case  here. 
No  order  which  I  could  make  on  this  petition  would  pre- 
vent the  question  being  raised  on  ejectment ;  and  there- 
fore, the  only  application  being  that  of  the  infant,  it  would 
not  be  the  right  course  to  make  the  declaration  asked  by 
the  petition.  The  infant  is  entitled  to  the  income 
qu&cunque  via,  and  the  only  order  now  will  be — for  invest- 
ment, and  payment  of  the  dividends  as  prayed,  and,  as  the 
question  has  been  argued,  there  may  be  added  the  words 
^  without  prejudice  to  any  question  on  the  construction  of 
the  will.' 

The  only  remaining  point  is  as  to  the  costs — ^whether 
the  Company  is  to  pay  all  the  costs  of  persons  who  claim 
under  the  will  adversely  to  each  other.  I  am  of  opinion, 
that  these  are  costs  of  litigation,  and  the  Act  says,  that  the 
Company  is  not  to  pay  any  costs  of  litigation.  There  will, 
therefore,  be  one  set  of  costs  to  be  paid  by  the  Company, 
according  to  the  Act ;  but  the  parties  are,  I  think,  entitled 
to  make  these  the  best  costs  they  can  get  on  these  terms. 
The  remaining;  costs  will  come  out  of  the  fund. 


This 
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was  a  bill  filed  by  creditors  of  a  firm  for  the  pur-  Statute  of  Limi- 

pose  of  establishing  their  debt  against  the  estate  of  a  deceased   ^^accm^ 

partner.     The  Plaintiffs,  Jane  Jackson  and  Joseph  Webb,  -^^Tiere  money 

were  the  executors. of  Edwin  Jackson,  a  former  partner  in  ^»«  advanced 

\  '^ ,  to  a  firm  to  be 

the  firm   of    Swain  4r    Webbsy   canying  on    business    at  repaid  on  de- 

Hudd^sjieldj  and  also  at  Sydneyy  New  South  Wales.    In  the  compound  in- 

year  1844,  Joseph  Webby  who  continued  to  be  a  partner  in  [haTtiiTsti? 

the  firm,  proposed  to  Mrs.  Jackson  to  invest  any  disposable  *?*«  of  Limita- 

money  of  her  own  or  belongmg  to  the  estate  of  her  brother  the  date  of  the 

Edwin  Jacksony  by  advancing  it  to  the  firm,  for  which  she 

was  to  receive  compound  interest  at  £10  per  cent.     In  in  the  bookH  of 

1844  and  1845  she  advanced,  on  these  terms,  £300  of  her  ing  the  person* 

own  money,  and  £700  out  of  her  brother's  estate.      The  ^e'^m'one^'*'^ 

money  was  received  with  the  assent  of  the  other  partners,  Y^^^  mterest 

•^  ^  '    from  time  to 

Thomas  Webb  and  William  Hopkinson;  but  a  case  was  set  time,  on  the 
up  for  the  defence,  that  Thomas  Webb  placed  the  money,  periodical 
not  in  the  firm  of  which  Hopkinson  was  a  partner,  but  in  ^^^^^^ 
another  firm  connected  with  the  principal  firm,  of  which  the  statute. 
Webbs  were  partners  and  Hopkinson  was  not.    These  two 
firms  had,  to  a  certain  extent,  books  in  common,  and  in  those 
books  Mrs.  Jackson  was  credited  with  her  advance ;  and  rests 
were  made,  and  interest  credited  to  her  from  time  to  time,  ac- 
cording to  the  stipulated  terms,  down  to  a  period  less  than  six 
years  before  the  filing  of  the  bill.     Hopkinson  retired  firom 
the  partnership  on  the  Slst  day  of  December,  1851 ;  and  a 
balance  sheet  was  afterwards  fiimished  to  him,  in  which  the 
accumulated  debt  to  Mrs.  Jackson  was  entered  as  a  liability 
of  the  firm.     He  died  on  the  14th  of  October,  1854  ;  and 
in   1855  the  continuing  partners  compounded  with  their 
creditors,  and  Mrs.  Jackson  executed  the  deed,  and  took  a 
dividend  of  five  shillings  in  the  pound.     The  deed  con- 
tained a  clause  reserving  the  rights  of  creditors  against 

VOL.   I.  D  D 
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third  parties.  On  the  30th  of  December,  1857,  this  bill 
was  filed,  to  obtain  an  account  and  payment  as  against 
Hopkinsovi! 8  estate.  There  was  no  evidence  of  any  pay- 
ment or  signed  acknowledgment  from  the  date  of  the 
original  advance  to  that  of  the  composition  deed,  nor  of  any 
communication  during  that  time  between  the  firm  and 
Mrs.  Jackson.  * 


AvgumtM,  Mr.  Roltj  Q.  C,  and  Mr.  Ritsselly  for  the  Plaintiffs :— The 
Statute  of  Limitations  does  not  run  until  demand,  and  no 
demand  was  ever  made.  The  arrangement  was  a  trust  to 
hold  the  money  and  account  with  compound  interest. 
Even  if  the  statute  did  run,  the  interest  was  periodically 
capitalised  in  the  books,  and  the  Plaintiff  credited  with 
interest  on  the  whole.  This  was  equivalent  to  the  pajinent 
of  interest  on  each  occasion,  and  the  acceptance  of  a  new 
loan,  consisting  of  the  old  principal  and  the  interest 
together.  The  statute,  therefore,  does  not  at  any  rate  run 
except  from  the  last  of  these  entries,  which  is  within  six 
years  before  the  bill.  That  an  unsigned  entry  of  payment 
of  interest  takes  a  case  out  of  the  statute  was  held  by  the 
Exchequer  Chamber  in  Cleave  v.  Jones  (a),  overruling 
Willis  v.  Newham{b). 

Sir  H.  Caimsy  Q.C.,  and  Mr.  BagsJiawe,  }mi.y  for  the 
Defendants  : — ^The  statute  is  a  bar.  This  was  not  a  trust, 
but  a  mere  loan:  Foley  v.  Eill(c).  The  statute  runs,  not 
from  demand  only,  but  from  thecreation  of  the  debt ;  and 
the  word  "payment"  in  Lord  TenterdeirCs  Act  must  be  read 
in  its  popular  sense,  which  would  certainly  not  include  a 
mere  entry  of  money  as  due :  Tumey  v.  DodweU  (rf). 


(a)  6  Exch.  573. 
(fc)  3  Y  &  J.  518. 


(c)  1  Ph.  899 ;  2  H.  L.  Gas.  28. 
(rf)  3  Ell.  &  B.  136. 
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As  to  the  efiPect  of  the  entries.  Cleave  v.  Jones  does  not 
apply ;  there  was  no  entry  of  payment  here,  but,  on  the 
contrary,  an  entry  of  interest  as  due  and  unpaid.  The  pay- 
ment under  the  deed  is  clearly  immaterial  a^nst  Hopkins 
eofie  estate:  Dames  v.  Edwards  (a)y  Way  v.  Bassett(b). 

Mr.  Bolt  was  called  upon  to  reply  on  the  point  as  to  the 
Statute  of  Limitations  only. 

The  Vice-Chancellor  reserved  his  judgment. 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

This  was  a  suit  for  the  purpose  of  establishing  against 
the  estate  of  William  Hopkinson^  deceased,  a  debt  claimed 
to  have  been  due  from  a  firm  carrying  on  business 
in  England  and  Australiay  of  which  he  was  a  member. 
There  were  two  questions  raised — one,  whether  the  debt 
was  made  out,  the  other,  whether  it  was  barred  by  the 
Statute  of  Limitations.  As  to  the  existence  of  the  debt, 
the  facts  are  simply  these: — One  of  the  partners  in  the 
firm,  Joseph  Webby  was  a  co-executor  with  the  Plaintiff 
Mrs.  Jackson  under  the  will  of  her  late  brother,  who  had 
also  been  a  member  in  the  firm.  In  May,  1844,  it  was 
proposed  to  Mrs.  Jackson^  that  she  should  invest  her  money 
in  the  firm,  at  ten  per  cent,  compound  interest.  Mrs. 
Jackson  accordingly  advanced  the  sum  of  £300  of  her  own 
money  upon  those  terms,  and  afterwards  a  Airther  sum  of 
£700  out  of  her  brother^s  estate.  These  transactions 
were  arranged  by  Joseph  Webby  but  the  assent  of  the 
firm  was  given  to  the  receipt  of  the  money  upon  these 
terms;  and,  therefore,  the  question  as  to  the  implied 
authority  of  one  partner  to  bind  his  co-partners  in  such  a 


August  laL 
Judgment, 


(a)  7  Exch.  22. 


DD2 


(/i)  6  Hare,  65. 
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transaction  does  not  arise.  The  suggestion  which  has  been 
made,  that  the  managing  partner  applied  the  money  for 
the  use  of  another  firm,  of  which  he  was,  and  Hophinson 
was  not,  a  member,  is  also  immaterial ;  for  the  money, 
having  once  been  received  by  HophhiaorCa  firm  on  the 
terms  mentioned,  no  subsequent  fraud  by  one  of  the 
partners  in  the  application  of  it  could  affect  the  Plaintiff's 
rights  as  a  creditor.  The  only  question,  therefore,  is, 
whether  the  statute  is  a  bar.  The  money  was  advanced 
in  1844  and  1845.  The  suggestion,  that  there  was  any 
trust,  is  disposed  of  by  Foley  v.  HilL  This  debt  was 
a  simple  debt,  payable  on  demand,  with  compound  interest 
at  ten  per  cent.  There  was  no  undertaking  by  the  firm 
to  hold  this  as  trust  money,  which  they  would  not  be  at 
liberty  to  deal  with.  On  the  contrary,  the  object  of  the 
advance  was,  that  they  should  have  the  money  to  deal 
with  as  they  pleased.  The  relation  was  that  of  debtoi^  and 
creditor,  not  that  of  trustee  and  cestui  que  trust.  From 
1845  to  1857,  when  the  bill  was  filed,  nothing  passed 
between  the  Plaintiff  and  her  debtors.  There  was  no 
demand,  no  payment  of  interest,  no  acknowledgment  to 
take  away  the  effect  of  the  statute  if  it  once  began  to  run. 
It  is  settled,  that,  in  the  case  either  of  goods  sold  to  be 
paid  for  on  demand  or  of  money  lent  payable  on  demand, 
the  statute  begins  to  run  immediately  upon  the  contract 
being  made.  A  question  was  once  raised,  whether  this 
would  be  so  where  money  was  lent  payable  on  demand 
with  interest.  In  Norton  v.  Ellam(a\  where  a  note 
payable  with  interest  on  demand  had  been  given,  it  was 
argued,  that  the  promise  to  pay  interest  implied  that  the 
money  was  not  to  be  demanded  immediately.  But  Parksy 
B.,  in  giving  judgment,  said : — "  This  is  the  same  as  the 
case  of  money  lent  payable  on  request  with  interest,  where 


(a)  2  M.  &  W.  401. 
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no  demand  is  necessary  before  bringing  the  action.  There  1859. 
is  no  obligation  in  law  to  give  any  notice  at  all :  if  you 
choose  to  make  it  part  of  the  contract  that  notice  shall  be 
given,  you  may  do  so.  The  debt  which  constitutes  the 
cause  of  action  arises  instantly  on  the  loan.  Where  money  ^^^^^kf"*^- 
is  lent  simply,  it  is  not  denied  that  the  statute  begins  to 
run  from  the  time  of  lending.  Then,  is  there  any  differ-* 
ence  when  it  is  payable  with  interest?  It  is  quite  clear 
that  a  promissory  note  payable  on  demand  is  a  present 
debt,  and  is  payable  without  any  demand,  and  the  statute 
begins  to  run  from  the  date  of  it.  Then  the  stipulation 
for  compensation  in  the  shape  of  interest  makes  no  differ- 
ence, except  that  thereby  the  debt  is  continually  increasing 
de  die  in  diem.  It  is  quite  different  from  the  case  of  a 
note  payable  at  sight,  because  thei'e,  by  the  terms  of  the 
contract,  it  must  be  shown  before  the  action  is  brought." 

That,  I  apprehend,  is  the  true  distinction,  and  the 
statute  must  therefore  be  taken  to  have  begun  to  run  fix)m 
the  date  of  the  contract.  It  was  said,  that  in  this  case  the 
stipulation  was  not  merely  for  interest,  but  for  compound 
interest.  But  the  meaning  of  the  contract  can  only  have 
been  that  the  firm  would  pay  whenever  they  should  be 
asked  for  the  money,  and  then  it  was  to  be  with  compound 
interest. 

The  observations  of  Parkcy  B.,  in  Norton  v.  Ellam, 
are  therefore  applicable,  and  the  statute  must  be  held  to 
have  begun  to  run  from  the  date  of  the  advance.  That 
being  so,  there  has  been  nothing  to  take  the  case  out  of  the 
operation  of  the  statute.  There  have  been  no  signed 
acknowledgments  or  payments.  No  accounts  or  docu- 
ments were  furnished  to  Mrs.  Jackson;  and  all  that  is 
relied  on  is  the  entry.from  time  to  time  in  the  books  of  the 
firm,  and  in  the  balance  sheets  which  passed  between  the 
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1859.  partners,  of  interest  to  the  credit  of  the  Plaintiff.  A  sug- 
Jackson  f^estion  of  the  possible  effect  of  such  entries  in  barring  the 
statute  was  slightly  touched  upon  in  FoUy  v.  Hill^  but 
very  scanty  encouragement  was  given  to  it  by  Lord 
Cottenhaniy  and  none  at  all  by  the  other  Law  Lords ;  and 
Lord  Lyndhuraty  when  the  case  was  before  him,  after 
noticing  the  argument,  that,  if  the  entries  had  been  regularly 
made,  they  would  have  taken  the  case  out  of  the  statute, 
simply  reserved  any  expression  of  opinion  on  the  point, 
it  being  one  which  had  not  been  raised  on  the  pleadings. 

The  entiy  of  interest  as  due  is  not,  in  fact,  an  admission 
that  interest  has  been  paid,  but,  on  the  contrary,  a  statement 
that  it  has  not  been  paid.  There  is  nothing  equivalent  to 
payment,  and  there  is  no  signed  admission  of  the  debt* 
The  statute  is  therefore  a  bar,  and  the  bill  must  be  dis- 
missed ;  but  as  the  point  on  which  I  am  in  favour  of  the 
Defendants  might  have  been  raised  by  plea  without  going 
into  the  dispute  as  to  the  existence  of  the  debt,  there  can 
be  no  costs. 


PracUcer-        ECCLES  V.  LIVERPOOL  BOROUGH  BANK. 

Abandoned  Mo-   ^jy 

tum-'Cottt.      J  jjj[g  ^jause  was  put  into  the  paper  to  be  spoken  to  on 

Semble,  it  la  too     ,  .  .  ^ 

late  to  ask  for    the  minutes  upon  a  question  of  costs, 
the  costs  of  an 
abandoned  mo- 
tion at  the  jt  appeared  that  a  notice  of  motion  for  injunction  had 

tainiy  too  late    been  given  onthe2Gth  of  February,  1858,  and,  without 

the  minutes.  ^    having  been  argued,  was  ordered  to  stand  over  to  a  given 

Notice  of       day.     In  the  interval  the  bill  was  amended  ;  a  new  notice 

motion  having 

been  given,  the 

motion  was  ordeni  to  stand  over  to  a  day  named.     In  the  interval  the  bill  was  amended,  a 

new  notice  g'ven,  and  the  original  motion  was  not  again  brought  on : — Held^  that  this  was 

au  abandoned  motion. 
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of  motion  was  given  on  the  18th  of  December,  1858,  and 
the  original  motion  was  never  again  brought  on.  The 
Defendants  did  not  apply  for  the  costs  of  the  first  motion 
as  of  an  abandoned  motion.  The  second  motion  came  on, 
together  with  a  motion  for  decree,  on  the  31st  of  Maj, 
1859,  when  the  bill  was  dismissed  with  costs;  but  the 
question  as  to  the  costs  of  the  first  motion  was  not  nused. 


1869. 


Siatemeni, 


Mr.  Kai/j  for  the  Defendants,  now  asked  for  a  direction 
in  the  minutes,  that  the  costs  of  the  first  motion  might  be 
included  in  the  Defendants'  costs.  The  Defendants  could 
not  make  any  interlocutory  application  as  to  these  costs, 
because  the  motion  had  been  so  far  brought  on  as  to  be 
ordered  to  stand  over,  and  was  not,  in  fact,  an  abandoned 
motion.  He  referred  to  Dugdale  v.  Johnson  (a)y  Finden  v. 
Stevens  (b\  and  Stevens  v.*  Keating  {c).  Even  if  this  were 
considered  as  an  adandoned  motion,  the  only  penalty  for 
not  making  the  application  for  costs  at  the  proper  time  is, 
that  they  cannot  afterwards  be  obtained  by  interlocutory 
application.  There  is  nothing  in  the  practice  to  prevent 
a  party  who  has  neglected  to  apply  within  the  prescribed 
time  from  getting  his  costs  at  the  hearing(t2). 


ArgumtmL 


Sir.  11.  Cairnsj  Q.C.,  and  Mr.  Barsdwellj  for  the  Plain- 
tiff. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  can  make  no  order  as  to  these  costs.     The  question      Judgment. 


(a)  5  Hare,  92. 
(h)  1  6  Sim.  40 ;  and,  on  appeal, 
12  Jur.  319. 


(c)  1  Mac.  &  6.  659. 
(rf)  Order    5th    Aug.,   1818, 
Danieirs  Practice,  12U2. 
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Judgment 


was  not  opened  at  tbe  hearing ;  and,  in  order  to  determine 
whether  these  costs  should  be  allowed,  I  should  have  to 
hear  the  cause  over  again. 

The  notice  of  motion  was  given  and  ordered  to  stand 
over.  It  stood  over;  the  bill  was  amended,  another  notice 
was  given,  and  the  original  motion  was  never  brought 
on.  The  first  was,  therefore,  to  all  intents  an  aban- 
doned motion.  It  would  be  very  inconvenient  to  allow 
such  a  matter  to  be  opened  at  the  hearing.  But  it  was 
not  raised  even  then;  and  it  would  be  doubly  incon- 
venient to  discuss  it  now  upon  the  minutes.  The  inclina- 
tion of  my  opinion  is,  that  it  would  have  been  too  late  to 
raise  the  question  at  the  hearing — the  reason  of  requiring 
such  applications  to  be  made  at  the  time  being,  that  they 
may  be  disposed  of  when  the  matter  is  fresh,  instead  of 
leaving  them  to  be  discussed,  perhaps  a  year  afterwards, 
when  everything  has  been  forgotten.  I  am  disposed  to 
think  that  it  would  not  be  competent  to  make  this  appli- 
cation at  the  hearing.  Certainly  it  is  not  competent 
to  do  so  on  speaking  to  the  minutes.  I  do  not  say 
whether  these  costs  are  or  are  not  costs  in  the  cause.  If 
they  are,  they  will  come  within  the  order  made  at  the 
hearing;  and  that  is  a  question  which  falls  within  the 
province  of  the  taxing  master.  The  Plaintiff  must  have 
the  costs  of  this  application. 
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NORTH  LONDON  RAILWAY  COMPANY  «:  ME- 
TROPOLITAN BOARD    OF  WORKS.  jr«(r<vo«i 

Local  Manayt- 

WINTER  V.  METROPOLITAN  BOARD  OF         m«u^<*- 

^  ^,^«  Construction — 

WORKS.  Power,  of 

Board, 

1 HESE  two  motions  were  heard  together.    The  Metro-  under  the  Me- 
politan  Board  of  Works  had,  in  the  month  of  May,  1859,  JSSS^e^ 
commenced  the  construction  of  a  sewer  for  the  drainage  of  f^J[^^^ 
the  metropolis  through  lands  held  by  the  respective  Plain-  Board  may 
tiffs.     The  only  difference  betwen  the  two  cases  was,  that  works  com- 
in  Winter^ 8  case  it  was  alleged  that  the  Board  had  done  fhcf^^^of  Uie 
wanton  and  imnecessary  injury,  by  needlessly  throwing  issth  section, 
earth  into  ai^iexcavation  made  by  the  Plaintiff  for  building  pensation  for 
purposes  on  land  adjoining  the  sewage  works;    but  the  oat  first  ac- 
engineer  of  the  Board,  by  his  affidavit,  denied  that  any  S^J  undw  the 
unnecessary  injury  had  been  done.    The  Board  had  pro-  provisions  of 
ceeded  in  both  cases  without  taking  the  steps  prescribed  by  163,  and  of  the 
the  Lands  Clauses  Act  as  preliminary  to  the  compulsory  consolidation 
taking  of  land,  and  without  having  obtained  the  consent  of  ^cJ?ngthat 
a  Secretary  of  State.     The  notices  of  motion  were  for  the  works  may 
injunctions  to  restrain  the  Defendants  from  contmumg  m  character  as  to 
possession  of  the  land  on  which  they  had  entered,  until  [^  taking  ^ 
the  consent  of  a  Secretary  of  State  should  have  been  ob-  {^^^"^  JJ^ 
tained.  and  the  provisions  of  the  Lands  Clauses  Act  been  poTrers  of  sects. 

.  .  ...  160—158. 

complied  with ;  and,  in  Wintef^a  case,  an  injunction  was 
asked  to  restrain  the  throwing  of  earth  into  the  Plaintiff's 
excavation.  The  contention  of  the  Board  was,  that  they 
were  empowered  to  construct  the  sewer  through  the  lands 
of  the  respective  Plaintiffs,  without  first  taking  the  land 
imder  the  provisions  of  the  Lands  Clauses  Act,  and  without 
the  previous  consent  of  a  Secretary  of  State  (a). 

{n)  The  principal  sections  of     referred  to  in  the  argument,  are 
the    Metropolis  Local  Manage-      as  follows : — 
ment  Act,  18  &  19  Vict.  c.  120,  Sect.  135,  after  vesting  existing 
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1859. 

North  Lon- 
don Railway 
GourANY 
r. 
Metropoli- 
tan Board  of 
Works. 

Winter 

V, 

Metropoli- 
tan Board  of 
Works. 

Afyttment, 


Sir  Hugh  Caimsy  Q.C.,  Mr.  Rodwelly  and  ^£r.  Osler^ 
for  the  Plaintiffis : — 

The  Defendants  are  acting  on  the  assumption  that  tlie 


main  sewers  in  the  Metropolitan 
Board  of  Works^  directs  that 
^^such  Board  shall  make  such 
sewers  and  works  as  they  may 
think  necessary,  for  preventing  all 
or  any  part  of  the  sewage  within 
the  Metropolis  from  flowing  or 
passing  into  the  river  Thames^  in 
or  near  the  Metropolis ;  and  shall 
cause  such  sewers  and  works  to 
be  completed  on  or  before  the 
8l8t  of  December,  1860;  and 
shall  also  make  all  such  other 
sewers  and  works,  and  such 
diversions  or  alterations  of  any 
existing  sewers  or  works  vested 
in  them  under  this  Act,  as  they 
may  deem  necessary ;  and  such 
Board  shall,  from  time  to  time, 
repair  and  maintain  the  sewers 
so  vested  in  them,  or  such  of  them 
as  may  not  be  discontinued, 
closed  up,  or  destroyed,  as  afore- 
said ;  and  for  the  purposes  afore- 
asid,  such  Board  shall  have  full 
power  and  authority  to  carry  any 
such  sewers  or  works  through, 
across,  or  under  any  turnpike 
road,  or  any  street  or  place  laid 
out  as  or  intended  for  a  street, 
as  well  beyond  as  within  the 
limits  of  the  Metropolis,  or 
through  or  under  any  cellar  or 
vault  under  the  carriage-way  or 
pavement  of  any  street,  and  into, 
through,  or  under  any  lands 
whatsoever  within  or  beyond 
the  said  limits,  making  compen- 
sation   for    any    damage    done 


thereby,  as  hereinafter  provided; 
and  all  sewers  and  sinks  from 
time  to  time  made  by  the  said 
Board  shall  vest  in  them.*' 

Sect.  69.  "The  vestry  of 
every  parish  mentioned  in 
schedule  A.  to  this  Act,  and  the 
board  of  works  for  every  district 
mentioned  in  schedule  B.  to  this 
Act,  shall,  subject  to  the  powers 
by  this  Act  vested  in  the  Metro- 
poUtan  Board  oj^  Warks^  from 
time  to  time  repair  and  main- 
tain the  sewers  under  this  Act 
vested  in  them,  or  such  of  them 
as  shall  not  be  discontinued, 
closed  up,  or  destroyed  under 
the  powers  herein  contained; 
and  shall  cause  to  be  made, 
repaired,  and  maintained  such 
sewers  and  works,  or  such  diver- 
sions or  alterations  of  sewers  and 
works,  as  may  be  necessary  fi>r 
effectually  draining  their  parish 
or  district,  and  shall  cause  all 
banks,  wharves,  docks,  or  defen- 
ces abutting  on  or  adjoining  any 
river,  stream,  canal,  pond,  or 
watercourse  in  such  parish  or 
district  to  be  raised,  strength- 
ened, or  altered  or  repaired, 
where  it  may  be  necessary  so  to 
do,  for  effectually  draining  or 
protecting  from  floods  or  inun- 
dation such  parish  or  district ; 
and  it  shall  be  lawful  for  any  such 
vestry  or  district  board  to  carry 
any  such  sewers  or  works  through, 
across,  or  under  any  turnpike 
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constmction  of  this  sewer  is 
sively  within  the  scope  of  the 

road,  or  any  street  or  place  laid 
out  as  or  intended  for  a  street, 
or  through  or  under  any  cellar 
or  vault  which  may  be  under 
the  pavement  or  carriage-way  of 
any  street,  and  into,  through, 
or  under  any  lands  whatsoever, 
making  compensation  for  any 
«  damage  done  thereby,  as  herein- 
after provided :  and  it  shall  be 
lawful  for  any  such  vestry  or 
district  board,  ttom  time  to  time 
to  enlarge,  contract,  raise,  lower, 
arch  over,  or  otherwise  improve 
or  alter  all  or  any  of  the  sewers, 
watercourses,  and  works  which 
shall  be  from  time  to  time  vested 
in  them  or  subject  to  their  order 
and  control,  and  to  discontinue, 
close  up,  or  destroy  such  of  them 
as  they  may  deem  to  have  be- 
come unnecessary.  Provided 
always,  that  no  new  sewer  shall 
be  made  without  the  previous 
approval  of  iheMetropolitan  Board 
of  Works.  Provided  also,  that  the 
discontinuance,  closing  up,  de- 
struction, or  alteration  of  any 
sewer  as  aforesaid  shall  be  so  done 
as  not  to  create  a  nuisance.** 

Sect.  204.  ''No building  shall 
be  erected  in,  over,  or  under  any 
sewer  vested  in  the  Metropolitan 
Board  6/  Worht  or  in  any  vestry 
or  district  board  without  their 
consent  first  obtained  in  writing; 
and  if  any  building  be  erected 
contrary  to  this  provision,  the 
Board  or  vestry  in  whom  such 
sewer  is  vested  may  demolish 
the  same,  and  the  expenses 
incurred  thereby  shall  be  paid 


a  work  which  comes  exclu- 
135th  section  of  the  Metro- 

by    the    person    erecting    such 
building." 

Sect.  150.  ''It  shaU be  lawful 
for  the  Metropolitan  Board  of 
Works,  and  every  district  board 
and  vestry,  to  purchase  or  to 
take  on  lease  for  such  term  as 
they  may  think  fit,  any  land,  or 
any  right  or  easement  in  or  over 
any  land,  which  they  may  deem 
necessary  or  expedient  for  the 
formation  or  protection  of  any 
works  which  they  are  authorised 
to  execute  under  this  Act.*' 

Sect.  151.  "For  the  purpose 
of  enabling  the  said  Metropolitan 
Board,  and  every  district  board 
and  vestry,  to  obtain  any  land  or 
any  right  or  easement  in  or  over 
any  land  which  they  respectively 
may  require  for  the  purpose  of 
this  Act,  'The  Lands  Clauses 
Consolidation  Act,  1845,*  except 
the  provisions  of  that  Act  with 
respect  to  the  recovery  of  for- 
feitures, penalties,  and  costs, 
shall,  subject  to  the  provisions 
herein  contained,  be  incorpor- 
ated with  this  Act,  and  the 
provisions  of  the  said  Act  so 
incorporated  with  this  Act,  which 
would  be  applicable  in  the  case 
of  a  purchase  of  any  land,  shall 
be  applicable  in  the  case  of  the 
purchase  of  a  right  or  easement 
in  or  over  any  land;  and  for 
the  purposes  of  this  Act,  the 
expression  the  'promoters*  of 
the  undertaking,  wherever  used 
in  the  said  Lands  Clauses  Con- 
solidation Act,  shall  mean 
the  Metropolitan  Board,  or  the 


1859. 

North  Low- 
don  Railway 

COMPAMY 

«. 

Metbopou- 

TAN  Board  or 

Works. 

WiNTKB 

V» 

Metropoli- 
tan Board  of 

WoRK& 

Argument, 
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1859.        polis  Local  Management  Act  (a),  by  which  the  Board  is 

NoKTii  LoN-    empowered  to   execute   certain   sewage  works,  "making 

"^ 'coMPAN^^'^  compensation  for  any  damage  done  thereby,  as  thereinafter 

Metkopou-     provided."     But,  by  the  150th,  151st,  152ud,  and  153rd 

TAN  Board  of  sections  of  the  Act,  powers  are  given  to  the  Board  to  ob- 
Works.  .     _  .  ^       ^^  t         t 

tain  by  contract,  or  to  take  compulsonly  under  the  pro- 

V.  visions  of  the  Lands  Clauses  Act,  which  is  partially  iu- 

T^s^UoI^'or  corporated,  "any  land,  or  any  right  or  easement  in  or 
Works.  qyq^  any  land,"  which  they  may  require  for  the  purpose  of 
Argument,  making  sewers  or  other  works  for  the  drainage  of  the 
Metropolis ;  and,  as  a  further  check,  they  are  required,  be- 
fore exercising  these  compulsory  powers,  to  obtain  the 
consent  in  writing  of  a  Secretary  of  State,  after  publishing 
certain  notices  prescribed  by  the  Act.  We  say  that,  in  all 
cases  where  the  nature  of  the  works  is  such  as  to  render  it 
necessary  for  the  Board  to  take  any  land  or  easement  (as 
is  the  case  here,  where  a  sewer,  which  will,  by  sect.  135, 
ultimately  vest  in  the  Board,  is  being  carried  through  our 
land),  they  are  bound  to  proceed  under  sects.  150 — 153, 

district  board  or  refitry  acting  ing  into  the  Thames  in  or  near 
under  the  provimons  of  the  said  the  Metropolis,  or  otherwise  for 
Act  and  this  Act,  as  the  case  the  purpose  of  the  sewerage  or 
maybe.'*  drainage  of  the  Metropolis. 
Sect.  162.  ^^  Provided  always,  Provided  also,  that  no  land,  or 
that  the  provisions  of  the  said  right  or  easement  in  or  over 
Lands  Clauses  Consolidation  Act  land,  for  the  purposes  aforesaid, 
with  respect  to  the  purchase  shall  be  taken  compulsonly  by 
and  taking  of  lands  otherwise  the  said  Board  without  the  pre- 
than  by  agreement,  shall  not  vious  consent  in  writing  of  one 
be  incorporated  with  this  Act,  of  her  Majesty's  principal  Secre- 
save  for  enabling  the  Metro-  taries  of  State." 
politan  Board  of  Works  to  take  Sect.  153.  This  section  directs 
land,  or  any  right  or  ease-  notices  to  be  published  in  manner 
ment  in  or  over  land,  for  the  therein  mentioned  for  four  con- 
purpose  of  making  any  sewers  secutive  weeks  before  any  appli- 
or  works  for  preventing  the  cation  for  the  consent  of  the 
sewage  or  any  part  of  the  sewage  Secretary  of  State, 
within  the  Metropolis  from  pass-  («)  18  &  19  Vict.  c.  120. 
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and  are  not  entitled  in  such  cases  to  do  the  work,  subject        1869. 
only  to  the  condition  of  making  compensation,  which  is    north  Lox- 
imposed  by  sect.   135.       Unless  the  subsequent    clauses   ^J  Railway 
override  the  135th  in  such  cases,  they  can  have  no  opera-  ». 

tion ;  tor  sect.   135  extends  in  terms  to  all  sewers  and  tan  Board  of 
works  •  which   the    Board  may   think  necessary  for  the  ^""'* 

drainage  of  the  Metropolis ;  and  by  sect.  152,  the  com-       Wwtku 
pulsory  powers  of  taking  land  are  expressly  limited  to  the    Mbtropou- 
same  purposes — viz.  the  making  of  sewers  and  works  for  the        Works. 
drainage  of  the  Metropolis.     Unless,  therefore,  they  over-      Aryument. 
ride  the  135th  clause,  they  can  never  come  into  operation 
at  all ;  and  the  two  sets  of  powers  can  only  be  reconciled, 
by  holding  that  the  first  are  only  intended  to  operate  in 
cases  where  the  others  are  inapplicable — u  «.,  where  the 
works  are  such  as  can  be  executed  without  taking  any  land 
or  easement. 

The  power  claimed  by  the  Board  of  carrying  a  sewer 
through  any  lands  without  first  purchasing  the  land  is  of 
a  very  unusual  kind,  and  would  be  the  occasion  of  great 
hardship  in  our  and  other  cases.  Mere  compensation  for 
damage  afibrds  no  adequate  redress.  By  section  204,  we 
may  be  prevented  at  any  future  time  from  building  over 
the  sewer,  and  this  prospective  injury  cannot  be  provided 
for  by  compensation  for  damage.  Again,  in  the  case 
where  land  is  in  settlement,  compensation  might  have  to  be 
impounded  for  the  benefit  of  remote  objects  of  the  trust, 
and  the  Act  contains  no  powers  for  this  purpose,  unless 
the  provisions  of  sections  150 — 153  apply,  in  which  case 
the  rights  of  all  parties  would  be  properly  adjusted  under 
the  Lands  Clauses  Act.  For  these  reasons,  the  true 
construction  must  be,  that  the  135th  section  applies  only 
to  cases  where  no  land  or  easement  is  taken ;  and  that, 
when  lands  or  easements  are  required,  then  they  must  be 
tiikcn  under  the  subsequent  sections  which  incorporate  the 
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1859.  Lands  Clauses  Act  There  is  this  additional  fact  in 
North  Low-  Winter^ 8  case,  that  we  prove  unnecessary  damage,  and  ask 
"^Cowi^ir'''^  an  injunction  against  it. 

V. 

Mbtropoli- 

^^w^i^°'      Mr.   RoU,   Q.C.,  and  Mr.   C.   Hall,  for  the  Defen- 


WiNTBB 
V. 

Mbtropoli- 


dants : — 


tan"boa^d  OP  ^^®  ^^^^^  section  expressly  authorises  the  Metropolitan 
Works.  Board,  for  the  purpose  of  the  drainage  of  the  Metropolis, 
Argumeiu,  to  Carry  any  sewers  into,  through,  or  under  any  lands,  subject 
only  to  the  condition  of  making  compensation  for  damage. 
These  powers  cannot  be  taken  away  by  the  clauses  150 — 
153,  which  are  mere  enabling  clauses,  to  give  the  Board 
the  option  of  taking  the  land  itself  in  cases  where  they 
may  deem  that  preferable  to  proceeding  under  section  135. 
It  is  said,  that  the  powers  of  this  section  are  unusual  and 
excessive,  but  the  same  powers  are  found  in  all  Acts  of 
this  description.  The  Legislature  habitually  makes  a  dis- 
tinction between  private  companies  and  boards  entrusted 
with  public  duties.  To  the  former  it  gives  limited  powers, 
though  even  railway  companies  may  make  drains  without 
taking  the  land  (a).  But,  to  public  boards,  general  powers 
like  those  of  the  135th  section  are  constantly  given  : — For 
instance,  by  the  Public  Health  Act  (6),  by  the  Nuisances 
Removal  Act(c),  by  the  General  Highway  Act(d).  In 
Oldaker  v.  Hunt{e)y  it  was  never  doubted  that  such  powers 
would  exist,  but  for  the  section  which  raised  the  question 
in  that  case.  The  Metropolis  Local  Management  Act  is 
the  last  of  a  series  of  Sewers  Acts,  all  of  which  contained 
similar  powers  to  those  of  the  135th  section,  and,  in  some 

(a)  Railway  Clauses  Consoli-  (c)  18  &  19  Vict.  c.  121,  a.  22. 

dation  Act,  s.  68.  (d)  9  Geo.  4,  c.  77,  s.  9. 

(6)  11  &  12  Victc.  63,  88.  45,  (e)  19  Beav.  485. 
46,  47,  64,  144. 
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cases,  without  any  clauses  which  could  be  supposed  to  restrain        1 859. 
them  (a).     The  same  powers  were  naturally  continued  to  north  Loa- 
the Metropolitan   Board,   which   superseded    the   Sewers  "^^^coMpi^iY^^ 
Commission  (Sects.  68,  135,  145).     Moreover,  the  sub-  v. 

sequent  Amendment  Act  (6)  extends  the  same  powers  to  a  tak  Board  of 
new  kind  of  property.     But  the  conclusive  argument  is  °*"' 

furnished  by  looking  at  the  whole  scope  of  the  Act.     It  ^^^ 

assigns  powers  and  duties  to  vestries,  to  district  boards,    MKraopou- 
o       r  ^  y  ^   J  j^m  Board  of 

and  to  the  Metropolitan  Board.  The  vestries  and  district  Works. 
boards  are  charged  with  the  construction  and  maintenance  ArgwnenL 
of  local  sewers  within  their  parishes  and  districts ;  and  the 
Metropolitan  Board,  with  the  main  drainage  sewers  and 
works.  Sect.  69  gives  to  vestries  and  district  boards 
precisely  the  same  powers  for  local  works  which  sect.  135 
gives  to  the  Metropolitan  Board  for  main  drainage  works. 
But  the  power  of  taking  land  compulsorily  under  the 
Lands  Clauses  Act  is  given  only  to  the  Metropolitan  Board, 
and  not  to  the  local  vestries  and  boards  (sect.  152).  One  of 
two  consequences  follows :  If  the  Plaintiff's  construction  of 
sect.  135  is  adopted,  and  the  same  words  are  construed  in  the 
same  way  in  sect.  69,  the  local  boards  will  have  no  power  at 
all  of  making  the  sewers  which  they  are  required  to  make, 
unless  they  can  get  the  consent  of  every  person  through 
whose  land  they  must  pass — which  would  be  impossible. 
On  the  other  hand,  if  sect  135  is  limited,  as  the  Plaintiffs 
contend,  and  sect.  69  left  unlimited,  not  only  will  the  same 
words  be  used  in  two  different  senses,  but  it  will  follow  that 
the  subordinate  bodies  have  larger  powers  than  the  supreme 
Board — ^which  would  be  absurd. 


Mr.  Bodwell  and  Mr.  Osier  in  reply. 

(o)  11  &  12  Tict.  c.  112;    12      17  Vict.  c.  125;  17  &  18  Vict. 
&  18  Vict.  c.  93 ;   14  &  15  Vict.      c.  Ill- 
c.  76 ;  15  &  16  Vict.  c.  64 ;  16  &  0)  21  &  22  Vict.  c.  104,  s.  2. 
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1869.        Vice-chancellor  Sir  W.  Paqe  Wood: — 

North  Lon- 
don Railway       The  powers  claimed  by  the  Metropolitan  Board  are  very 

V  extensive ;   and  if  the  clause  on  which  they  rely  be  at  all 

tan'^aTdop  doubtfiil,  the  whole  scope  of  the  Act  must  be  considei-ed 

Works.  before  admitting  so  strong  a  construction.    Neither  is  it 

Winter  immaterial  in  such   cases  to   consider  the  provisions   of 

Mbtropou-  similar  Acts,  which  may  throw  light  upon  the  intention 

TAN  Board  of^,_.,  ,  i.-  i  iii 

Works.       01  the  Liegislature,  though  it  is,  perhaps,  not  absolutely 
Judgment      neccssary  to  do  so  here,  in  order  to  arrive  at  the  true  con- 
struction.    The   135th  section   of  the   Metropolis  Local 
Management  Act,  1855,  creates  the  difSculty  which  the 
Plaintiffs  have  to  meet.     This  clause  directs  the  Metro- 
politan Board  to  make  such  sewers  and  works  as  they 
may  think  necessary  for  preventing  the  sewage  within  the 
ifetropolis  from  flowing  into  the  Thames  in  or  near  the 
Metropolis,  and  to  cause  such  works  to  be  completed  on 
or  before  the  31st  of  December,  1860,  and  also  to  make 
such  other  sewers  and  works,  and  such  diversions  or  alter- 
ations of  existing  sewers  or  works  which  are  vested  in  them 
under  the  Act,  as  they   may  think   necessary  for    the 
effectual  sewerage  and  drainage  of  the  Metropolis,  and  to 
maintain  and  repair  such  sewers  from  time  to  time ;  and 
for  these  purposes  the  Board  is  empowered  to  carry  any 
such  sewers  or  works  through,  across,  or  under  any  road, 
street,  or  intended  street,  as  weU  beyond  as  within  the 
Metropolis,  or  through  or  under  any  cellar  or  vault  under 
the   carriago-way  or  pavement  of  any  street,  and  into, 
through,  or  under  any  lands  whatsoever  within  or  beyond 
the  said  limits,  making  compensation  for  any  damage  done 
thereby,   as   thereinafter  provided;    and   all  sewers   and 
works  from  time  to  time  made  by  the  said  Board  are  to 
vest  in  them.     It  falls  upon  the  Plaintiflfe  to  get  rid  of  the 
powers  prira&  facie  conferred  by  this  clause.     They  attempt 
to  do  so  in  this  way : — They  urge,  in  the  first  place,  the 
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improbability  of  the  Legislature  intending  to  give  powers        1^9. 

so  nnasally  large,  without  guarding  the  interests  of  the    North  Lok- 

landowners  who  may  be  affected  by  them ;  and  they  point      compasV^ 

to  the  Acts  which  regulate  the  taking  of  land  by  private    i^pr^^'p^^^. 

companies,  to  show  that  it  is  not  the  course  of  the  Legis-  tan  Board  or 

latui*e  to  give  such  powers  without  providing  protection  for       w'intkr 

the  landowners.     To  this  argument  it  is  comi>etent  for  the    ,,     ^• 

*^  '  Mbtropotj- 

Defendants  to  reply,  that  the  policy  of  Acts  for  the  regula-  taw  Board  or 

tion  of  private  companies  is  not  necessarily  applicable  to  an         

Act  like  this,  the  purpose  of  which  is  a  great  public  benefit  J^hn*^^ 
to  the  whole  community.  The  powers  given  by  the  135th 
section  are  certainly  of  the  largest  description,  and  their 
exerc;ise  is,  by  the  terms  of  that  clause,  made  subject  only 
to  one  condition — that  of  making  compensation  for  any 
damage  done  thereby.  No  doubt  these  powers  are  very 
large.  The  Board  may,  by  the  terms  of  this  clause,  drive 
a  sewer  through  a  cellar,  and  by  the  operation  of  the  135th 
clause,  coupled  with  the  204th,  may  absolutely  prevent 
land  being  used  for  building  purposes,  while  the  compensa- 
tion provided  is  only  payment  for  damage  done ;  and  there 
is  not  even  any  provision  for  giving  notice  previous  to  their 
operations.  Under  these  circumstances,  you  would  expect 
to  find  some  clause  to  limit  this  large  construction  of  the 
135th  section;  and  if  such  clause  can  be  found,  the  Couit 
will  apply  the  limitation.  The  Plaintifiis  have  sought  to 
discover  such  a  limitation  in  the  150th  section,  by  which 
power  is  given  to  the  Metropolitan  Board,  and  every 
district  board  and  vestry,  to  purchase  or  take  on  lease  any 
land,  or  any  right  or  easement  in  or  over  any  land,  which 
they  may  deem  necessary  or  expedient  for  the  formation  or 
protection  of  any  works  which  they  are  authorised  to 
execute  under  the  Act,  and  also  for  certain  other  specified 
purposes,  as  offices,  buildings,  yards,  and  the  like.  By  the 
151st  section,  the  Lands  Clauses  Act  is  made  applicable 
(with  certain  exceptions  as  to  forfeitures,  penalties,  and 

VOL.  I.  E  E 
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1859.  costs),  for  the  purpose  of  enabling  the  Metropolitan  Board, 

NoRTii  JmtI'  and  every  district  board  and  vestry,  to  obtain  any  land,  or 

Company  ^^7  right  Or  easement  in  or  over  any  land ;  but  the  152nd 

^,     *•  section  expressly  confines  the  compulsory  powers  to  the 

^Ibtropolj-  .  r  J    r 

TAN  Board  of  Metropolitan  Board. 

Works. 

WlHTBR 

V-  The  argument  founded  by  the  Plaintiffs  upon   these 

Mbtropoli-  ,  , 

TAN  Board  of  clauses    has     some    show   of  reason.     It    is  said,    that, 

^^^  whereas  large  powers  are  given  by  the  135th  clause 
JudffntenL  qjj  ^]^^  condition  of  making  compensation  only,  and  these 
powers  of  acquiring  land  or  easements  are  added  by  the 
150th  clause,  the  Court  may  well  hold,  that  a  sewer  cannot 
be  made  without  taking  the  land,  and  this  even  without 
relying  on  the  provision  as  to  easements,  inasmuch  as  the 
sewers  are  vested  in  the  Board  by  the  135th  clause,  and 
the  making  of  a  sewer  under  these  provisions  necessarily 
involves  the  taking  of  the  land  itself.  Therefore  it  is 
said,  the  making  of  a  sewer  is  a  case  in  which  the 
Board  must  deem  it  necessary  to  take  the  land  under 
the  150th  section;  and  that  being  so,  the  151st  sec- 
tion incorporates  the  Lands  Clauses  Act  (except  as  to 
certain  provisions) ;  and  the  Board,  therefore,  if  they  wish 
to  exercise  the  power  of  purchase  compulsorily,  must  follow 
the  course  indicated  by  that  Act,  so  far  as  it  is  incorporated 
with  their  special  Act.  But  this  argument  is  materially 
affected  by  the  152nd  section.  The  150th  clause  gives 
authority  to  purchase,  not  only  to  the  Metropolitan  Board, 
but  also  to  the  district  boards  and  vestries.  The  152nd 
provides,  that  the  pit)visions  of  the  Lands  Clauses  Act 
with  respect  to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement,  shall  not  be  incorporated  for  any  other 
purpose  than  to  enable  the  Metropolitan  Board  to  take 
land,  or  any  right  or  easement  over  land,  for  the  purpose 
of  inakinf^  any  sewers  or  works  for  preventing  the  sewage 
or  any  part  of  the  sewage  within  the  Metropolis  from 
passing  into    the    Thames  in  or  near  the    Metropolis,  or 
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otherwise  for  the  purpose  of  the  sewerage  or  drainage  of  the  1859. 

Metropolis ;  and  further  provides,  that  no  land,  right,  or  North  i^)x. 

easement  for   these  purposes  shall  be  taken  compulsorily  ^company^ 

without  the  previous  consent  of  a  Secretary  of  State.     The  *'- 

PlaintiiFs'  construction  of  the  Act,  therefore,  would  intro-  tan  Board  of 

dace  a  twofold  restriction.    In  the  first  place,  if  the  135th  wimtbe 

and  69th  clauses  are  to  be  construed,  as  they  clearly  must  v. 

Mbtrupolz-< 
be,  in  the  same  way  with  reference  to  the  Metropolitan  tan  Board  or 

Board,  the  district  boards,  and  the  vestries,  to  all  of  which  2^ 
bodies  they  give  similar  powers,  it  will  follow  from  the  JudgmenL 
Plaintiffs'  contention,  that  the  district  boards  and  vestries 
have  no  compulsory  powers  of  making  sewers  at  all,  and 
that  the  Metropolitan  Board  can  exercise  no  compulsory 
powers  in  the  performance  of  any  of  their  functions,  except 
for  the  sewerage  or  drainage  of  the  Metropolis,  and  then 
only  with  the  consent  of  a  Secretary  of  State.  It  is  said, 
that  it  was  intended  that  the  Board  should  apply  to  a  Secre- 
tary of  State  whenever  land  was  wanted  for  any  sewer,  and 
that  this  would  be  no  great  injustice  or  hardship.  Even  if  this 
were  admitted,  I  must  still  look  back  at  the  rest  of  the  Act,  to 
see  whether  it  is  a  reasonable  construction  of  the  150th, 
151st,  and  152nd  sections,  to  read  them  as  restricting  the 
powers  given  by  the  135th  section,  which  are  already  by 
the  clause  itself  made  subject  to  the  condition  of  making 
compensation. 

Now,  in  looking  at  the  whole  Act,  what  I  find  is  this : 
The  Metropolitan  Board  is  to  execute  certain  works  for 
what  may  be  called  the  arterial  drainage  of  the  Metropolis. 
The  district  boards  have  to  do  the  same  for  the  drainage  of 
their  respective  districts,  and  the  vestries  for  the  drainage 
of  their  parishes.  On  the  Plaintiffs'  construction,  there- 
fore, no  drainage  works  could  be  executed  for  district 
and  parish  purposes  except  with  the  consent  of  every  land- 
holder who  would  be  affected  by  them.     This  would  nullify 

£   £   2 
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1859.  ail  the  powers  given  by  the  Act  to  district  boards   and 

North  Loh-  vestries,  for  it  is  obvious  that  no  sewers  would  ever  be 

^CoMPAinr^^  made  on  such  a  condition  as  this.     This  absurdity  neces- 

,,     ^'  sarily  leads  to  the  conclusion,  that  the  150th  and  151st 

Metropou-  ''  ^  ' 

TAN  Board  of  clauses  must  have  been  intended  for  some  other  purpose 

^      ^       than  to  restrict  the  powers  given  by  the  135th.     I  was 

^'  struck  at  first  with  the  question,  why  it  should  have  been 

Metropou-  . 

TAX  Board  op  thought  necessary  to  give  these  compulsory  powers  ot  pur- 
^^"^^  chase  to  the  Metropolitan  Board,  and  why  they  should  be 
Judgmmu,  limited  to  the  same  sewerage  works  which,  by  the  135th 
clause,  can  be  made  without  having  recourse  to  the  powers 
of  the  150th  and  151st  sections.  It  looks  like  giving  two 
distinct  sets  of  compulsory  powers  for  the  same  purpose. 
That  argument  could  not  indeed  prevail  in  the  face  of  the 
absurdity  which  results  from  the  Plaintifis'  construction ; 
for  unless  absolutely  driven  to  it,  the  Court  could  not 
construe  these  clauses  so  as  to  make  them  destroy  all  the 
powers  given  to  the  district  boards  and  vestries.  But 
there  seem  to  be  two  reasons  for  these  second  compulsory 
powers  being  given.  It  may  have  been  presumed,  that 
persons  acting  for  the  public  benefit  would  employ  their 
powers  with  proper  cx>nsideration ;  and  that,  inasmuch  as 
cases  might  arise  where  the  operation  of  the  135th  clause 
would  be  destructive  to  private  property,  they  would  then 
resort  to  the  powers  of  purchase  instead.  But  even  on  a 
severer  view  of  the  probable  mode  of  action  of  public 
boards,  it  may  well  be,  that  in  many  cases  it  would  be 
for  the  interest  of  the  public  to  purchase  laud  in  pre- 
ference to  assessing  damages  before  a  jury,  who  might 
find  a  verdict  equal  to  or  possibly  exceeding  the  full  value  of 
the  land.  It  is  also  to  be  observed,  that  the  compulsory 
powers  of  purchase  extend  not  only  to  actual  sewers,  but 
to  all  works  for  preventing  the  sewage  passing  into  the 
Thames;  and  these  works  might  well  require  the  purchase 
of  land  for  reservoirs  and  other  purj)Oses.  All  these  con- 
siderations satisfy  me  that  I  am  not  at  liberty  to  adopt  to 
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the  Plaintiffs'  construction,  and  that  the  150th  and  151st        1859. 

claases  do  not  limit  the  powers  given  by  the  135th.  Noktu  Lon- 

don Railway 
Company 

Thus  far  I  have  referred  only  to  the  Act  itself.     But  it    „     «'• 

•'  Methopoli- 

is  quite  legitimate  to  draw  inferences  from  other  statutes  tan  Board  or 

of  an  analogous  character.    It  is  observable,  that  in  the      y^^^^ 

liailways  Clauses  Act   (sect.  16),  the  powers  given  are  v. 

subject    to    making  full  satisfaction  ^^in  manner  herein,  tan  Board  or 

and  in  the  special  Act  and  any  Act  incorporated  there-       Worm. 

with,  provided;"    but  in  the  135th  section  of  this  Act      JudgmmtL 

there  are  no  words  of  the  kind.     It  is  simply — ^^  making 

compensation;"    and  when  I  look  at  other  Acts  in  pari 

materia  I  find  the  very  same  clause.    There  are  exactly 

similar  powers  in  the  old   Sewers  Act  and   the  Public 

Health    Act;     so    that    these  large  powers,    instead   of 

being  of  a  new  character,  are  just  such  as  have  been  in 

existence  for  a  long  time,  and  have  been  sanctioned  by  a 

great  mass  of  legislation  on  kindred  subjects.     When  to 

this  is  added  the  circumstxmce,  that  to  limit  these  powers 

as  the  Plaintiffs  contend  that  they  ought  to  be  limited, 

would  paralyse  entirely  the  district   boards  and  vestries, 

and  would  impede  the  action  of  the  Metropolitan  Board,  it 

is  clear  that  the  effect  of  the  135th  section   cannot  be 

reduced  in  the  manner  contended  for.     The  key  to  the 

statute  may  be  found  within  itself,  and  is  afforded  by  the 

express  limitation  of  the  compulsory  powers  of  purchase,  by 

which  the  district  boards  and  vestries  are  excluded ;  and 

if  anything  more  were  wanted  it  would  be  suppUed  by  the 

2nd  section  of  the  Amendment  Act,  which  applies  the 

very  power  which  is  said  to  be  so  excessive  to  the  most 

valuable  kind  of  property — namely,  that  which  exists  on 

the  banks  of  the  T/iames. 


As  to  the  point  raised  in  Wintet^s  case,  that  unnecessary 
damage  was  being  done,  I  must  place  confidence  in  the  evi- 
dence of  the  engineer,  who  states  that  tills  is  not  the  case. 
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1869. 
/u/y  80th. 

SettkdFMaut         Eb   THOMPSON'S    SETTLED    ESTATES; 
vku^^xLy-  GREEN  r.  THOMPSON. 

Form  of  Order   nn 

—p^A^a^       ^^^  ^^  ^^  adjourned  summons  to  consider  the  objec^ 
Title,         tions  of  a  purchaser  to  the  title  of  certain  property  sold 
It  is  competent  under  a  decree  in  the  above  cause,  and  also  under  the 
IrndertlTe^""'  Leases  and  Sales  of  Settled  Estates  Act. 

Leaaes  and 

Estates  Act,  to  By  a  marriage  settlement  of  June  26,  1792,  certain  real 
tiKw  before"^  estates  were  conveyed,  after  the  decease  of  Henry  Thompson 
completion,        and  his  wife,  to  the  use  of  the  children  of  the  marriace,  as  Mr. 

that  the  order  ,  ^,  '  ,  -in  .  j- 

for  sale  was  in  and  Mrs.  Thompson  or  the  survivor  should  appomt,  and  m 
juri^icUon  of  default  of  appointment  to  the  use  of  the  children  as  tenants 
the  Court  ^^  common  in  tail,  with  cross  remainders ;  and  the  settle- 
Terthdess,  that  ment  contained  a  power  of  sale  and  re-investment,  and 
wherTcom^*"^  power  to  expend  certain  personalty  in  the  purchase  of 
pietedwiUgive  real  estate  to  be  settled  to  the  same  uses.     The  lands  in 

an  Indefeasible  , 

title  by  virtue  question  became  subject  to  the  trusts  of  the  settlement  of 
withsunding  '  ^  ^92,  by  being  purchased  under  the  lastp-mentioned  power 
l^SaSfcr/    in  the  year  1806. 

it  is  not^eces-  There  were  five  children  of  the  maiTiage,  Esther  Thonip- 
pr^eedSn''**  «on,  who  became  the  wife  of  Andrew  Green,  Pearson 
under  the  Act     Thompson,  Sarah  Ann  Thompson j  who  became  the  wife  of 

should  specify  .  i     »     m» 

the  particular     Edward  Armitage^  Elizabeth  Thompson^  who  became  the 

which°t?e  pro-  ^^^  of  •/.  i.  Armitogef  and  Henry  Teshmaker  Thompson, 
pertj  u  at  the 

providwi  the  ^"®  ^^^  ^^  ^^®  Settled  property  was  appointed  to  Esther 

flcienri^*d"tr  ^^^'^P*^"   ^^  ^^^j   ^'^^^  *  proviso  that  the  appointment 

fled  and  be  ac-  should  not  affect  the  power  of  sale  in  the  settlement  of 

settlement  1792  ;  and  by  the  marriage  settlement  of  Esther  Thomp- 

^w»*fe,that   son,  dated  October  3rd,  1815,  the  appointed  share  was 
the  Court  has  '  .  \  ,       '  ^     ,     .      , 

Jurisdiction  to    Settled  on  certain  trusts,  with  a  power  of  sale  in  the  trustees 
order  a  sale 
under  the  Act, 
notwithstanding  the  exisitence  of  powers  under  which  the  proposed  sale  may  iw  ofTected. 
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oF   the    settlement.      Mr.    and   Mrs.    Green   were   both         1859. 
dead,    and   the  share  comprised  in  their  settlement  had   ReTiioMPson's 
vested    under    the    provisions     thereof    in    their    three 
sons  in  fee. 


Settled  Es- 
tates ; 

Gkkem 

V. 

Thompsoit. 


A  second  fifth  of  the  property  comprised  in  the  settle- 
ment of  1792  was  appointed  to  Pearson  Thompson  in  fee, 
with  the  like  proviso  as  in  the  former  appointment ;  and  by 
his  marriage  settlement  the  same  was  re-settled,  with  a 
power  of  sale  in  the  trustees. 


A  third  fifth  of  the  property  was  appointed  to  SarcJi  Ann 
Thompson  in  fee ;  and  by  her  marriage  settlement,  dated 
8th  December,  1819,  was  re-settled,  with  a  power  of  sale  in 
the  trustees. 

A  fourth  share  was  appointed  to  the  uses  of  the  marriage 
settlement  of  Elizabeth  Thofnpson^  which  contained  a  power 
of  sale  in  the  trustees. 


The  remaining  fifth  was  unappointed.  Of  this,  one 
fifth  part  devolved  on  Henry  Teshniaker  Thompson  in  tail ; 
who  barred  the  entail,  and  died,  having  by  his  will  devised 
the  share  to  the  first  and  other  sons  of  Andrew  Green  in 
tail ;  and  the  share  was  now  vested  in  an  infant  tenant  in 
tail.  The  will  contained  no  power  of  sale.  Two  other 
shares  of  the  unappointed  fifth  were  vested,  the  one 
in  Mrs.  E.  Armitage  in  tail,  and  the  other  in  the  eldest 
son  of  Mrs.  Green,  an  infant,  in  tail.  The  entail  of 
the  share  of  Mrs.  •/.  L.  Armitage  was  barred,  and  the 
property  re-settled  by  deed  of  February  11th,  1856,  subject 
to  an  absolute  power  of  appointment  in  the  husband  and 
wife.     The  entail  of  the  share  of  Pearson  Thompson  was 
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also  barred,  and  his  interest  was  mortgaged,  with  a  power 


1869. 
RcThomi>8on*8  of  sale 

Settled  Es- 
tates; 

Grken 


Thompson. 


A  sale  of  the  whole  property  having  been  directed  by 
the  decree,  the  fifth  appointed  to  Pearson  Thompson  was 
sold  under  the  power  in  his  marriage  settlement.  A  peti- 
tion was  presented  under  the  Leases  and  Sales  of  Settled 
Estates  Act  for  the  sale  of  the  remaining  four  undivided 
fifths  of  the  property  subject  to  the  settlement  of  1792,  and 
an  order  for  sale  was  made  on  the  11th  of  December,  1858, 
in  the  cause,  and  in  the  matter  of  the  Leases  and  Sales  of 
Settled  Estates  Act,  and  in  the  matter  of  the  settled  estates 
derived  under  the  settlement  of  1792. 

The  purchaser  of  part  of  the  property  under  this  sale 
objected  to  the  title,  that  the  order  for  sale  was  beyond  the 
jurisdiction  of  the  Court ;  and  the  matter  was  now  adjourned 
into  Court. 


Arffumetu.  Mr.  Amphletty  Q.C.,  and  Mr.  Hohhousej  for  the  pur- 

chaser : — 

1.  The  order  ought  to  be  made  in  the  matter  of  a  speci- 
fied subsisting  settlement:  Leases  and  Sales  Act,  ss.  1, 
11,  15,  17. 

2.  The  Act  only  enables  the  Court  to  insert  in  a 
settlement  such  a  power  as  might  originally  have  been 
effectually  inserted  therein :  sects.  15,  27.  And  a  general 
power  could  not  extend  to  the  present  time,  when  some 
of  the  undivided  shares  have  become  vested  in  tenants 
in  fee. 

3.  The  Court  has  no  jurisdiction  under  the  Act  where 
there  ai'e  subsisting  powers  under  which  the  property  can 
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be  sold,  as  is  the  case  with  the  greater  part  of  the  property 
dealt  with. 

4.  It  is  not  clear  that  the  28th  section  would  cure  any 
except  formal  errors;  and  a  purchaser  is  not  bound  to 
accept  a  title  under  an  order  made  without  jurisdiction. 

Mr.  Willcocky  Q.C.,  and  Mr.  Grifardy  Q.C.,  for  the 
Plaintiffs : — 

1.  The  Act  gives  an  indefeasible  title,  notwithstanding 
any  defects  in  the  proceedings :  sect.  28.  The  purchaser 
has  therefore  no  locus  standi  to  object  to  the  title. 

2.  The  15th  section  enacts,  that  the  sale  is  to  take  effect 
as  if  the  settlement  had  contained  a  power  enabling  the 
sale.  This  means  ^^as  if  the  settlement  had  contained  an 
effective  power  for  that  purpose ;"  and  even  though  it  should 
appear  that  an  effective  power  could  not  have  been  inserted 
in  the  settlement  by  reason  of  the  rule  against  perpetuities, 
that  does  not  prevent  the  Court  from  selling  under  the 
Act.  Moreover,  it  would  have  been  possible  to  insert  in 
the  settlement  of  1792  a  power  extending  to  the  present 
time,  for  some  of  the  children  are  now  alive :  Ware  v.  Pol- 
hillifl), 

3.  As  to  the  title  of  the  petition  and  order :  all  that  is 
required  is,  that  it  shall  be  in  the  matter  of  the  particular 
property :  2nd  Ord.  15  Nov.  1856 ;  and  the  estate  could 
not  have  been  better  identified  than  by  reference  to  the 
settlement  of  1792.  It  is  immaterial  whether  the  property 
is,  at  this  moment,  subject  to  the  original  settlement  or  to 
sub-settlements,  provided  it  be  settled  property ;  and  it  is 
not  necessary  that  all  the  subnsettlements  should  be  speci- 
fied in  the  title  to  the  proceedings. 


1869. 

ReTiiOMPsoN*s 
Settled  Es- 
tates ^ 

Green 

V. 

Thomfson. 
Ar^umenl, 


(a)  11  Ves.  267. 
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— V— ^-      Vice-Chancellor  Sir  W.  Page  Wood: — 


Re  Thompson's 
Settled  Es- 
tates; 

Okeen 

V. 

Thompson. 
Judgment 


T  do  not  see  how  I  can  avoid  allowing  this  objection. 
I  do  not  think  that  the  title  of  the  petition  and  advertise- 
ments would  be  insufficient,  provided  it  could  be  shown 
that  the  whole  property  was  comprised  in  sub-settlements. 
The  Order  of  15th  November,  1856,  says,  tliat  the  petition 
must  be  presented  in  the  matter  of  the  property,  not  in  the 
matter  of  the  particular  settlement.  I  apprehend^  there- 
fore, that  it  would  not  be  right  to  consider  the  petition 
erroneous  merely  because  the  property  had  been  emanci- 
pated from  the  settlement  of  1792,  and  subsequently  com- 
prised in  sub-settlements,  which  are  referred  to  in  the 
petition.  The  object  of  the  title  is  to  indicate  the  property 
to  be  sold. 


The  entirety  of  the  property  was  comprised  in  the  settle- 
ment of  1792,  and  the  petition  deals  only  with  four  undivided 
fifths.  At  the  time  when  the  petition  was  presented,  one  of 
these  four  fifths  was  not  settled  in  any  shape,  having  become 
vested  in  three  persons  in  fee  simple.  This  fiftii  therefore 
was  not  within  the  provisions  of  the  Act  at  all.  Then  there 
is  another  share,  a  twenty-fifth,  which  is  not  in  settlement 
at  all,  though  it  is  mortgaged  with  a  power  of  sale.  The 
residue  of  the  four  fifths  is  in  settlement  by  virtue  of  the 
sub-settlements  which  I  have  referred  to.  The  order  for 
sale  under  the  Settled  Estates  Act  goes  to  the  whole  of  the 
four  fifths,  and  was  clearly  wrong  so  far  as  it  directed  a 
sale  of  property  which  was  not  under  settlement  at  all. 


But  it  is  said,  that  the  purchaser  has  no  right  to  raise  any 
question  as  to  the  propriety  or  regularity  of  the  order.  I 
should  be  very  sorry  to  hold  that  any  person  interested  in 
the  matter  was  precluded  fix)m  informing  the  Court  of  any 
error  into  which  it  may  have  fallen.     The  powers  given 


CASES  IN  CHANCERY.  423 

by  the  Act  are  very  large,  and  my  present  impression  is,         1869. 
that  if  the  purchaser  once  got  a  conveyance  his  title  would  He  Thompson's 
be  £^>od.     But  there  is  the  more  reason  on  that  account    Settlkd  Ea- 

O  TATES; 

for  the  Court  to  take  care  that  no  improper  conveyance  is 

Grkkx 
made.      The  words  of  the  section  which  gives  a  conclusive  v. 

effect  to  a  sale  under  the  Act  are  "after  the  completion  of  »^J^^' 
the  sale,"  and  not  "after  the  date  of  the  order  for  sale."  If,  ^»*»««^ 
in  the  interval  between  the  order  and  the  completion  of  the 
sale,  a  purchaser  comes  and  points  out  to  the  Court  an 
error  in  the  proceedings,  the  Court  is  surely  bound  to  hear 
him.  The  principle,  Jieri  nan  opportuit  factum  valet,  may 
apply  when  the  sale  is  completed ;  but  when  a  purchaser, 
before  the  act  is  done,  shows  that  it  ought  not  to  be  done, 
it  cannot  be  said  that  the  Court  is  to  disregard  the  sugges- 
tion merely  because  the  purchaser  would  get  a  good  title  if 
the  conveyance  were  once  completed.  Where  an  estate  is 
partly  settled  and  partly  unsettled,  to  mix  the  whole  up 
together,  and  tell  the  purchaser  he  must  take  his  title  to 
the  unsettled  portion  fi^om  trustees,  with  such  covenants 
only  as  they  would  be  bound  to  give,  is  a  wrong  which 
the  Court  ought  not  to  inflict,  although  the  Legislature 
may  have  said,  that  a  sale  once  completed  shall  not  be 
questioned  on  the  ground  of  defect  of  jurisdiction.  These 
considerations  afford  an  answer  to  the  objection,  that  the 
purchaser  would  get  a  good  title  under  the  order  as  it 
stands,  and  has,  therefore,  no  locus  standi  to  object. 

One  point  raised  by  the  purchaser  was,  that  the  Act  does 
not  apply  to  any  settlement  which  contains  a  power  of  sale. 
I  see  nothing  to  lead  to  this  conclusion.  A  sale  under  the 
Act  may,  in  many  cases,  be  preferable  to  a  sale  under  the 
power  which  may  be  contained  in  a  settlement.  By  sect. 
26,  the  Court  is  precluded  fi'om  exercising  the  powers  of 
the  Act  where  the  settlement  contains  an  express  declarar 
tion  or  a  manifestation  of  intention  that  they  shall  not  be 
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1859. 

Re  Thompson's 

Skttlki)  Es> 

TATifa ; 

Grern 

V. 

Thompson. 
Judgment. 


exercised.  Tlie  insertion  of  a  power  is  not,  in  my  opinion, 
indicative  of  any  such  intention.  The  section  goes  on  to 
provide,  that  the  circumstance  of  the  settlement  containing 
powers  to  effect  similar  purposes  shall  not  preclude  the 
Court  from  exercising  any  of  the  powers  conferred  by  the 
Act|  if  it  shall  think  that  the  powers  contained  in  the 
settlement  ought  to  be  extended;  and  it  is  said,  that 
although  this  enables  the  Court  to  extend  a  power,  it  does 
not  leave  it  at  liberty  to  direct  a  sale  under  the  Act  when 
the  powers  of  the  settlement  are  sufficient  for  the  purpose 
without  any  extension.  I  see  nothing  to  justify  the 
inference,  that  the  Court  must  hold  its  hand  in  such  cases, 
bowever  beneficial  it  might  be  to  have  a  sale  under  the 
Act.  But  there  remains  the  insuperable  objection  to  the 
order — that  it  directs  a  sale  of  four  undivided  fifths  of  this 
property,  whereas  one  of  these  four  fifths  and  a  fifth  part 
of  another  are  not  settled,  and,  therefore,  not  within  the 
powers  of  the  Act.  The  order  directs  the  sale  of  the  whole 
four  fifths,  and  there  may  be  some  difficulty  in  amending 
it ;  but  a  new  order,  limited  to  the  settled  portions  of  the 
property,  may  be  obtained;  and  as  the  Court  has  a  discre- 
tion in  directing  the  advertisements,  I  should  have  no 
hesitation  in  accelerating  the  additional  advertisements 
under  a  new  order.  The  result,  however,  at  present,  is 
that  the  title  is  not  complete. 
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1859. 
JOHNSON  V.  LORD  HARROWBY.  JMneuth^utk, 

Jnly  1st. 

1  HIS  was  a  Special  Case,  the  Plaintiffs  being  members    cw!^aS»*— 
of  the  council  of  the  Literary  Association  of  the  Friends  of     ^^^^ZI 
Poland,  and  the  Defendants  the  executors  and  trustees      Morimain. 
under  the  will  of  Lord  Dudley  Stuart,  deceased.     The  ^!^^l^^Z 
testator^s  will  was  dated  on  the  26th  of  November,  1853.  to  specified  con- 

ditioDS,  and  an- 

By  a  codicil  without  date,  but  executed  shortly  after  the  other  legacy  u 
date  of  the  will,  the  testator  made  the  following  bequest : —  Squent^ codicil 
"  I  hereby  bequeath,  out  of  my  ready  money  in  my  bankers'  J**  ***®  same  ob- 
hands,  money  invested  in  the  public  funds,  and  other  my  without  any 
personal  estate  not  consisting  of  an  estate,  interest,  charge,  an  intention  to 
or  incumbrance  upon  lands  or  hereditaments  within  the  dTtiSiw^<^*thr' 
meaning  of  the  Statute  9  Geo.  2,  c.  36,  the  sum  of  £500  ^p^^^<f^ 

.     .  1      -r-»  •  A  *^®  second 

to  the  Literary  Association  of  the  Friends  ot  Poland,  the  said  legacy  is  cumu- 

sum  to  form  part  of  the  ordinary  funds  of  the  said  society,  not^ubject^to 

and  to  be  applied  accordingly  at  the  discretion  of  the  a^u^ed'to  the 

council  thereof."  fi"t- 

Therefore, 
where  a  legacy 

By  a  second  codicil,  dated  the  17th  of  November,  1854,  ""^^l^^^^ 

the  testator  made  the  following  bequest: — "I  give  and  to  a  charity 

_  ,  .     .  out  of  pure  per- 

bequeath  to  the  Literary  Association  of  the  Friends  of  sonaity,  and  a 
Poland  in  London  the  sum  of  £1000."  l^ri^In by^ 

codicU  simpU- 
citer  to  the 

The  testator  died  on  the  17th  of  November,  1854,  leaving  J^'J?  thafthe 

pure  personalty  suflScient  to  pay  all  the  legacies,  including  second  legacy 

the  £500  and  £1000  to  the  Literary  Association  of  the  tive,  but  liable 

Friends  of  Poland,  and   also  leaving  a  large  amount  of  l^g  to'thrpro^ 

money  on  mortgage,  and  other  mixed  personalty.  portion  of  the 

mixed  per- 
sonalty. 

The  questions  submitted  to  the  Court  were: — 

1.  Whether  the  legacy  of  £1000  given  by  the  second 
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codicil  was  cumulative  or  substitutional  for  the  legacy  of 
£500  bequeathed  by  the  first  codicil. 

2.  If  the  said  legacy  of  £1000  were  cumulative,  whether 
it  was  payable  out  of  the  same  fiind  out  of  which  the  legacy 
of  £500  was  payable ;  or  if  not,  then  out  of  what  funds, 
and  in  what  proportions,  and  to  what  amount  in  the  whole. 


Argument.         Mr.  RoUy  Q.C.,  and  Mr.  Bealea^  for  the  Plainti£& : — 

1.  The  legacy  of  £1000  is  cumulative,  being  given 
simpliciter  by  a  different  instrument,  and  being  of  different 
amount  from  the  first  legacy  (a). 

2.  Where  a  second  legacy  is  given  as  an  addition  to  a 
former  bequest,  all  the  incidents  and  conditions  of  the  first 
are  imported,  and  therefore,  the  £1000,  like  the  £500, 
must  be  taken  to  be  a  gift  out  of  pure  personalty,  and 
payable  in  full,  if  the  pure  personalty  is  sufficient:  Leacroft 
V.  Maynard{b\  Crowder  v.  Clowes(fi)y  Day  v.  Croft  (d)y 
Cookson  V.  Haneock{e)j  Earl  of  Shaftesbury  v.  Duke  of 
MarU)orough{f\  Mann  v.  Fuller  (g). 

Mr.  Danielj  Q.C.,  and  Mr.  Prendergastj  for  the 
Defendants : — 

It  cannot  be  disputed  that  the  second  legacy  is  cu- 
mulative; but  it  is  not  expressed  to  be  given  "in  addi- 
tion to"  the  former  legacy,  but  simpliciter ;  and  there  is 
nothing  from  which  to  infer  an  intention  to  import  the 


(a)  2  Wms.  Exors.  1107,  and 
cases  there  cited. 

(6)  1  Ves.  jun.  279;  S,  C,  3 
B.  C.  C.  233. 

(c)  2  Ves.  jua.  449. 


(rf)  4  Beav.  661. 
(e)  1  Keen,  817  ;  S,  C,  2  My. 
&  Cr.  606. 

(/)  7  Sim.  237. 
Oj)  Kay,  G24. 
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oondidons  annexed  to  the  first  legacy.  The  second  bet|no$t 
coxiseqaently  takes  effect  only  in  the  proportion  of  the 
pore  personalty  to  the  rest  of  the  testator  s  personal  estate* 

Mr.  Be^ilts  replied. 


^^MMHC^I^ 


Vice-Chakcellor  Sir  W.  Page  Wood  : — 

Two  points  are  raised  by  this  special  case.  The  first  Jw^man. 
question  is,  whether  the  legacy  given  by  the  second 
codicil  is  cumnlative  or  substitutionary;  but  it  is  clearly 
cumnlatiye,  and  the  contrary  was  not  argued,  it  being 
settled  by  authority  that  such  is  the  true  construction 
where  the  second  legacy  is  given  simpliciterj  and  the 
amount  is  difierent,  and,  indeed,  even  if  the  amounts  be 
the  same. 

The  next  question  is,  whether  the  second  legacy,  being 
cumulative,  is  payable  out  of  the  same  fund  whicli 
was  designated  for  the  first.  It  was  argued,  upon  the 
general  rule,  that  where  a  legacy  is  given  expressly  in 
addition  to,  or  in  substitution  for,  one  previously  given,  it 
is  subject  to  the  same  conditions  and  incidents  as  attach  to 
the  original  legacy.  The  ground  of  this  is,  that  it  is 
assumed,  that,  where  such  words  as  "in  lieu  of"  or  "  in 
addition  to"  are  used,  the  will  is  intended  to  stand  tniUatia 
mutandis,  merely  adding  or  substituting  another  amount. 
Thus,  in  Leacroft  v.  Maynardj  there  was  a  devise  to  three 
trustees  upon  trust  to  sell,  and  out  of  the  proceeds  to  pay 
£50  to  each  of  the  trustees,  and  certain  charitable  and  other 
legacies.  Then,  by  codicil,  the  testator  revoked  the  legacy 
to  one  of  the  trustees,  and  substituted  another  trustee  with 
a  similar  legacy.  He  also  revoked  the  charity  legacies, 
and  gave  a  smaller  legacy  to  one  of  the  charities  before 
mentioned,  and  other  new  charity  legacies,  without  8j)ecify- 


Lord  Har- 

ROWBY. 

Judgment 
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ing  any  fund  out  of  which  they  were  to  come.  Lord 
Thurlow  held,  that  there  was  a  clear  intention  to  introduce 
into  all  those  gifts  the  condition  of  payment  out  of  the 
fiind  which  was  designated  by  the  will,  and  that, 
as  this  was  real  estate,  the  charity  legacies  therefore 
failed. 


Another  authority,  Crowder  v.  Clowes^  throws  con- 
siderable light  on  the  present  case.  There  £1000  was 
bequeathed,  subject  to  certain  contingencies.  By  a  codicil, 
the  testator  gave  to  the  same  person  ^^  the  further  sum  of 
£200  in  addition  to  what  I  have  given  her  by  my  within- 
written  will.''  The  whole*  question  turned  on  the  words 
^Mn  addition,"  which  were  held  to  raise  an  unavoidable 
implication,  that  the  gift  by  the  codicil  was  to  be  subject  to 
the  same  contingencies  as  the  gift  by  the  will. 

Day  V.  Croft  is  much  to  the  same  effect :  There,  there 
were  two  annuities  to  the  same  person,  that  by  the  will 
being  given  for  her  separate  use,  and  that  by  the  codicil 
being  given  "in  addition  to  the  legacies  bequeathed  by 
the  will."  Lord  Langdale  held,  that  the  second  legacy 
was  subject  to  the  same  restriction  as  the  first,  and  said, 
that  "  the  will  having  given  anannuity  of  £300  a  year 
for  the  petitioner's  separate  use,  the  codicil  gave  an  ad- 
ditional £100,  and  the  result  was  a  gift  of  £400  a  year 
for  her  separate  use." 


In  Coohon  v.  Hancock  the  question  did  not  turn  on  the 
words  "in  addition,"  but  on  the  intention  otherwise  indi- 
cated. There,  there  was  a  gift  by  will  of  £6000  to  testa- 
tor's sister  Caihariney  for  life,  with  limitations  over  to  her  hus- 
band and  children,  and  another  legacy  totestator's  brother 
and  his  family,  and  a  residuary  gift  to  another  sister,  Janej 
absolutely.    By  a  codicil,  tlio  testator  left  his  brother  an  equal 
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share  with  his  sisters,  to  have  the  interest  for  life,  and  the 
principal  to  go  to  his  children,  and  added  the  words  '^  my 
sister  Catharine  to  have  an  equal  share  with  my  sbter 
Jane;^^  and  Lord  LangdaU  held,  that  Catharine  took 
a  third  of  the  residue,  but  subject  to  the  same  limitations 
which  the  testator  had  imposed  on  the  gift  of  £6000. 
The  express  intention  of  the  codicil  was  to  equalise 
the  unequal  division  by  the  will ;  and  in  order  to  give 
effect  to  this  it  was  necessary  to  treat  the  additional 
gift  by  the  codicil  as  subject  to  the  same  limitations  as 
the  original  gift  by  the  will.  But  it  is  necessary  to 
have  some  words  evidencing  the  intention  to  throw  the  two 
funds  together.  It  is  not  requisite  to  have  the  express 
words  ^^in  addition  ;"  but  there  have  been  in  all  of  the  cases 
which  were  relied  on  in  the  argument  circumstances  to 
show  an  intention  of  blending  the  funds  together. 


429 


Lord  Hab- 

BOWBT. 


Here  there  is  a  gift  out  of  a  specified  fund,  and  a  second 
gift  by  a  subsequent  codicil,  which  specifies  no  fund ;  and 
one  reason  for  holding  the  second  gift  to  be  cumulative  is, 
that  it  is  given  distinctly  from  and  without  reference  to  the 
first.  K  the  limitations  of  the  first  codicil  had  been  re- 
peated in  the  second,  that  circumstance  would  have  deprived 
the  Court  of  a  ground  for  holding  that  the  second  (being 
given  eimpliciier)  miist  be  treated  as  a  cumulative  legacy. 

Now,  to  hold,  first,  that,  because  the  second  legacy  is 
given  simplicitery  they  are  two  dLstinct  gifls,  and  then  to 
say,  that,  because  they  are  held  to  be  cumulative,  you  are 
therefore  to  import  into  the  second  the  conditions  annexed 
to  the  first,  would  be  reasoning  of  a  very  unsatisfactory  kind. 


The  result  may  be  unfortunate  to  the  legatees  in  this  parti- 
cular case,  but  the  effect  of  the  same  principle  might  in  other 
cases  be  just  the  reverse ;  and  though  I  regret  the  conse- 

VOL.   I.  F  F 
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1859.        quence^  I  must  hold  the  second  legacy  to  he  given  generally, 
and  not  out  of  the  fiind  designated  for  the  first. 


The  answer  to  the  case  will,  therefore,  be — ^that  the 
JudffmMt  £1000  legacy  is  camolative,  and  is  not  payable  oat  of 
the  same  fund  as  the  £500,  but  out  of  the  general  per- 
sonalty, and  must  therefore  abate  according  to  the  propor- 
tion which  the  pure  personalty  bears  to  the  mixed  per- 
sonalty. 


1868.  JONES  V.  PEPPERCOKNE. 

NovA2th,lBih,    j\ 

Dtc  8rd  r  REVIOUSL  Y  to  the  month  of  May,  1854,  the  Pkintiffs, 
^^X!^,^!!^"  teing  the  owners  of  588  Dutch  Bonds  for  1000  guilders 
^^So^aoM^f  ^^^^  **  ^i  P®^  cent.,  payable  to  bearer,  deposited  them 

Chauels,      with  their  bankers,  Stmhan^  Pauly  ^  Batesy  for  safe  custody. 
Stockbrokers 
adyandng  to 

specific  loan  in  want  of  money  for  their  own  purposes,  fraudulently,  and 

securities,  have  without  the  knowledge  of  the  Plaintiffs,  deposited  108  of 

SiTTs^iai  ^®  588  IhUeh  Bonds  with  the  Defendants,  the  Messrs. 

lien  in  respect  Peppercomey  of  the  Stock  Exchange,  whom  they  employed 

bat  also  a  ge-  as  their  brokers,  as  a  security  for  £5000  advanced  to  them 

respectofwhat-  by  the  latter  upon  such  108  Bonds. 

ever  else  may 
be  due  to  them 

SSS^OT  on  ac-       ^^  *®  ^*^  ^^  March,  1855,  Strahariy  Pauly  ^  Boies 

count  of  their    made  a  like  firaudulent  deposit,  with  the  same  Defendants, 

flfeneral  bnsi"  

ness  transao-  of  the  remaining  480  Bonds ;  and  upon  this  occasion  they 
in sncAcaMs  ^  wrote  and  sent  the  Defendants  a  letter,  dated  the  preceding 
J^°ft*^^^«  day,  in    these  words :—« Raise  £25,000   on  500    Dutch 

not  excluded       Bonds,  2^." 

by  a  special 

contract,  unless 

the  special  contract  be  inconsistent  with  it 

And  the  circumstance  that  the  securities,  though  treated  by  the  bankers  as  their  own, 
belonged,  in  fact,  to  third  parties,  if  not  known  to  the  brokers  when  making  the  advance,  does 
not  affect  their  right  to  a  general  lien. 
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Upon  these  480  Bonds  the  Defendants,  the  Messrs.        1868- 
Peppercomey  advanced  £23,000  only. 

The  sums  of  £5000  and  £23,000  were  advanced  by 
Messrs.  Peppercome  to  Strahan,  Paulj  &  Bates  upon  the 
security  of  the  Bonds  so  deposited  with  them,  without  notice 
of  the  Plaintiffs'  rights  thereto. 

On  the  15th  of  March,  1855,  and  subsequently,  the 
Defendants,  the  Messrs.  Peppercome^  haidng  reason  to 
doubt  the  solvency  of  the  bank,  proceeded  to  sell  certain  of 
the  Bonds,  and  eventually  the  whole  were  sold  by  them. 

StraJiany  Pauly  ^  Batesy  having  been  adjudicated  bank- 
rupts, the  Plaintiffs  filed  their  bill  against  the  Messrs. 
Peppercome  and  the  assignees  of  StrcJiariy  Paul,  8f  Bates. 
The  Plaintiffs,  by  their  bill,  admitted  the  right  of  the 
Peppercomes  to  be  allowed  any  sums  actually  and  bond 
fide  advanced  by  them  to  Strahauj  Pauly  ^  Bates  on  the 
security  of  the  Bonds  without  notice  of  the  Plaintiffs' 
rights  thereto,  but  prayed  an  accoimt  of  the  proceeds  of  the 
sales  of  the  Bonds,  and  that  the  Defendants,  the  Pepper* 
eomesy  might  be  ordered  to  pay  the  surplus  proceeds  of  the 
sales,  after  such  allowance  as  aforesaid,  into  the  Bank  in 
trust  in  the  cause. 

The  Defendants,  by  their  answer,  admitted  that  they  had 
in  their  hands  upwards  of  £3000,  representing  the  surplus 
proceeds  of  the  sales  of  the  Bonds,  but  insisted  that  they 
were  entitled  to  retain  that  surplus  in  reduction  of  a  balance 
which  they  alleged  to  be  due  to  them  from  the  firm  of 
Strahatiy  Pauly  8f  Batesy  upon  account  of  their  general 
dealings  and  transactions  with  that  firm. 

F  F  2 
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1858.  It  was  in  evidence,  that,  for  some  time  previons  to  the 

month  of  May,  1854,  Strahan  ^  Co.  had  been  in  the  habit 
of  borrowing  money  of  the  Defendants,  the  Messrs.  Pepper- 
cortUy  npon  India  Bonds,  Exchequer  Bills,  and  other  similar 
property,  which  they  deposited  with  the  latter  a»  securities 
for  the  sums  advanced  by  them ;  and  that,  by  the  custom  of 
the  Stock  Exchange,  sums  so  advanced  are  supposed  to  be 
advanced  until  the  next  settling  day  in  the  Stock  Exchange ; 
and  if  the  amount  due  in  respect  of  such  advances  be  not 
paid  by  the  borrower  on  that  day,  or  if  ftirther  time  be  not 
granted,  the  broker  is  then  at  liberty  to  sell  the  securities  so 
deposited,  in  order  to  realise  that  amount. 

It  was  in  evidence  on  the  part  of  the  Plaintifis,  that,  upon 
certain  occasions,  when  the  Messrs.  Pqtpereame  conceived 
they  had  in  hand  more  securities  deposited  by  Sirahany 
Pauly  4r  Co.  than  were  necessary  to  realise  the  amount  due 
thereon,  they  had  returned  the  surplus  securities. 

Affidavits  of  various  stock-brokers  were  put  in  evidence 
on  the  part  of  the  Defendants,  as  to  the  practice  of  the 
Stock  Exchange,  where  several  advances  have  been  made  by 
the  same  brokers  to  the  same  borrowers  upon  several  secu- 
rities. All  of  these  were  to  the  same  effect  as  the  affidavit 
of  Mr.  MortimeTy  the  broker  of  the  Court  of  Chancery, 
which  was  as  follows: — "Where  brokers  hold  securities, 
deposited  by  the  same  borrowers  at  several  times  and  on 
distinct  occasions,  and  choose  to  close  their  account,  or  their 
account  is  closed  by  circumstances,  such  as  the  borrower 
stopping  payment,  the  lenders  have  a  lien  upon  all  the 
borrowers  securities  in  their  possession  until  the  balance 
due  to  them  fix)m  the  borrowers  on  every  account  is  paid ; 
and  they  have  a  right  to  sell  a  sufficient  portion  of  the 
secunties  to  cover  such  balance.  In  fact,  all  securities  in 
the  hands  ot  lenders  at  the  time  of  closing  an  account  are 
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applicable,  not  only  to  the  particular  sum  advanced  at  the         1858. 
time  of  the  deposit  of  particular  securities,  but  to  whatever        jonks 

balance  may  be  due  from  the  borrower  to  the  lenders  at  the  ^^^^J^'   ^ 
time  the  account  is  closed." 


The  assignees  in  bankruptcy  of  Straharij  Paul,  ^  Bates 
did  not  appear  by  counsel,  being  satisfied  that  the  Bonds 
were  the  property  of  the  Plaintifis  when  disposed  of  by  the 
bank. 


iS^aUmmL 


The  Solicitor-General  and  Mr.  Martineauj  for  the  Plain-      ArffitmmL 
tifis;  and  Mr.   Wellington  Cooper  for  a  Defendant  in  the 
same  interest : — 


The  Defendants  having  admitted  that  they  have  in  their 
hands  upwards  of  £3000,  representing  the  surplus  proceeds 
of  the  sales  of  the  Bonds  after  satisfying  the  sums  actually 
and  bon&  fide  advanced  by  them  to  Strahan  ^  Co,  on  the 
security  of  the  Bonds,  the  Plaintiffs  are  entitled  to  a  decree 
for  payment  of  that  surplus. 

The  claim  of  the  Defendants  to  retain  the  surplus  in 
reduction  of  the  balance  (if  any)  due  to  them  upon  account 
of  their  general  dealings  and  transactions  with  the  bank — 
in  other  words,  their  claim  to  a  general  lien  on  the  sur- 
plus proceeds  of  the  Bonds — ^is  one  which  cannot  be  enter- 
tained. These  Bonds  were  deposited  with  the  brokers  for 
a  specific  purpose  —  viz.  for  the  purpose  of  securing  a 
specific  loan ;  and  even  in  the  case  of  bankers,  the  general 
lien  does  not  attach  upon  securities  deposited  for  a  specific 
purpose:  Brandao  v.  Bamet{a).  In  all  the  cases  which  will 
be  cited  in  support  of  the  Defendants'  contention,  the  rule 
is  expressly  recognised,  that  where,  as  here,  there  is  evidence 

^a)  12  CI.  &  F.  787. 
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1858.  to  show  that  a  particnlar  secoritj  was  received  under  special 
circumstances,  the  doctrine  of  general  lien  can  have  no 
application.  Where  there  is  an  agreement,  express  or  im- 
plied, incon^tent  with  a  right  to  a  general  lien,  such  lien 
cannot  be  claimed  :  Brandao  v.  Bametifl). 

Here  the  right  to  a  general  hen  is  negatived  bj  the 
course  of  business  between  the  brokers  and  the  bank. 
For  it  is  in  evidence,  that,  when  the  brokers  conceived  that 
they  had  in  hand  more  securities  deposited  by  the  bank 
than  were  necessary  to  realise  the  amount  due  thereon,  they 
were  in  the  habit  of  returning  the  surplus  securities. 

A  decision  in  fitvour  of  the  Defendants'  contention 
would  lead  to  endless  difficulty  and  inconvenience.  It  is 
the  constant  practice  for  customers  of  a  bank  to  employ 
their  bankers  to  sell  stock  or  shares  for  them.  In  all  such 
cases  the  bankers  employ  their  brokers  to  effect  the  sale ; 
and  if  the  Defendants'  contention  is  to  prevail,  the  conse- 
quence will  be,  that  in  all  cases  where  a  broker  is  so 
employed  he  will  be  at  liberty  to  hold  the  proceeds  of 
shares,  which  are  the  property  of  tlie  customer,  as  a  security 
for  all  moneys  which  may  be  due  to  him  from  the  bank. 

Mr.  RoUy  Q.C.,  and  Mr.  Speed,  for  the  Defendants,  the 
Messrs.  Peppercome : — 

The  Defendants  are  entitled  to  a  general  lien,  as  claimed 
by  their  answer. 

In  that  claim  there  is  nothing  inconsistent  with  the 
decision  of  the  House  of  Lords  in  Brandao  v.  Bametj 
where  the  circumstances  were  very  special,  the  Exchequer 

(a)  12  CI.  &  F.  806,  807. 
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bills  being  kept  locked  up  in  a  box,  and  banded  to  the 
bank  for  the  special  purpose  of  being  exchanged  for  new 
ones,  which  were  immediately  to  be  locked  up  in  the  place 
of  the  former.  The  general  rule  in  all  cases  of  this  descrip- 
tion is  that  laid  down  in  BoUand  y.  Bygrave{d)y  and  Dams 
y.  Bow8her{b)y  namely,  that  the  general  lien  of  a  banker  or 
broker  attaches  on  any  securities  of  the  customer  which 
may,  for  any  purpose,  be  placed  in  his  hands; — a  rule 
expressly  recognised  by  Lord  CampbeU  in  Brandao  y. 
Bamet(e)y  where,  after  referring  to  those  authoriUes,  he 
adds :  ^^  Bankers  most  undoubtedly  haye  a  general  lien  on 
all  securities  deposited  with  them,  as  bankers,  by  a  custodier, 
unless  there  be  an  express  contract,  or  circumstances  that 
show  an  implied  contract,  inconsistent  with  lien ;"  and  this 
case  does  not  fall  within  the  exception. 
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18M. 


^afywRMIIk 


Mr.  Martineau  replied. 
Judgment  reserved. 


Vice-Chancellob  Sir  W.  Page  Wood  : — 

The  bill  in  this  case  was  filed  by  seyeral  persons,  for- 
merly the  proprietors  of  certain  Dutch  Bonds,  which  were 
deposited  in  the  banking  house  of  Messrs.  JStrahan  ^  Co. 
for  safe  custody ;  and  the  question  to  be  decided  is,  whether, 
a  large  number  of  those  Bonds  having  been  sent  by  Strahan 
^  Co,  to  their  brokers,  the  Messrs.  Peppercome^  the  Defend- 
ants in  the  cause,  with  a  direction  to  raise  money  to  the 
extent  of  £28,000,  and  the  Bonds  themselves  having 
realised  a  greater  amount  than  £28,000,  the  PlaintifiPs  are 


JuigmmL 


(a)  1  Ry.  &  Moo.  273.     (6)  6  T.  R.  488.     (c)  12  CI.  k  F.  806- 
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1858.        entitled  to  have  the  surplus  paid  over  to  them ;  or  whether 
^ToiTO^      the  Defendants  are  at  liberty  to  retain  that  surplus  in  satis- 
faction of  the  balance  which  they  allege  to  be  due  to  them 
in  respect  of  their  general  business  transactions  with  the 
bankers. 


V. 

Pkppsbcorre. 
Judgment 


It  appears,  that,  when  Strahan  4r  Co.  were  desirous  of 
raising  money  through  the  instrumentality  of  their  brokers, 
they  were  in  the  habit  of  depositing  with  the  latter  various 
securiti^  sometimes  India  Bonds,  and  sometimes  Exche- 
quer Bills;  and  upon  those  securities  the  money  was  to  be 

As  regards  the  custom  of  the  Stock  Exchange  in  trans- 
actions of  this  nature,  it  appears  upon  the  whole  of  the 
evidence,  and,  indeed,  it  is  not  disputed  on  either  side,  that 
by  that  custom  the  advance  is  supposed  to  be  made  upon 
the  particular  securities  till  the  next  settling  day  in  the 
Stock  Exchange ;  and  if  the  money  due  upon  such  ad- 
vance be  not  paid  on  that  day,  or  if  further  time  be  not 
granted,  it  is  then  competent  to  the  broker  to  sell  the  secu- 
rities so  deposited,  in  order  to  realise  the  advance  which  he 
has  made. 

It  is  also  undisputed,  that,  as  between  the  Messrs.  Pepper- 
come  and  Strahan  4r  Co,y  although  Messrs.  Peppercomej 
from  time  to  time,  procured  advances  from  other  quarters 
upon  the  securities  deposited  with  them  by  Strahan  4r  Co.j 
yet,  as  between  themselves  and  Strahan  4r  Co,^  the  Messrs. 
Peppercome  stood  always  in  the  position  of  principals.  In 
every  case  the  advance  was  made  as  an  advance  from  them 
to  Stralian  8f  Co.^  and  was  received  by  Strahan  ^  Co.  as 
such. 

It  was  also  in  evidence,  that,  on  certain  occasions,  when 


JudgmenL 
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Viessrs.  Peppercome  conceived  they  had  a  gi'eater  amount        1858. 
of  securities  in  hand  than  was  necessary,  they  returned  the        j^^^ 
surplus  securities,  whatever  they  might  be,  and  were  content  p^pu^coRNt 
with  retaining  those  securities  which  would  exactly  realise 
the  particular  amount  to  be  raised. 

It  further  appears,  that  the  particular  Bonds  now  in 
question,  which,  I  should  observe,  were  payable  to  bearer, 
were  pledged  by  Strahan  4r  Co.  exactly  as  if  tliey  were  their 
own  property,  although,  in  feet,  they  belonged  to  their 
customers.  It  is  quite  true,  that,  in  so  dealing,  they  were 
guilty  of  gross  fraud ;  but  it  is  not  even  suggested  that  the 
Messrs.  Peppercome  were  aware  of  the  Bonds  being  other 
than  the  property  of  the  bankers  themselves,  or  that  they 
were  in  any  way  bound  to  defl  with  them  as  if  they 
belonged  to  other  persons  than  the  bankers.' 

The  remaining  particulars  of  tl  e  transactioa  are  shortly 
these : — On  the  2nd  of  May,  1854,  Strahan  ^  Co.  deposited 
with  the  Messrs.  Peppercome  108  Bonds  for  108,000 
guilders,  part  of  the  588  Bonds  in  the  bill  mentioned,  as  a 
security  for  £5000  advanced  by  them.  On  the  6th  of 
March,  1855,  Strahan  ^  Co.  deposited  the  remaining  480 
Bonds  for  480,000  guilders,  making  in  all  588,000  guilders. 
And  it  appears  from  a  document  which  is  in  evidence,  that, 
on  the  occasion  of  this  second  deposit,  by  a  letter  from 
Strahan  Sf  Co,  of  the  5th  of  March,  1855,  the  brokers  were 
directed  to  "  raise  £25,000  upon  500  Dutch  Bonds  2^." 

The  transaction,  then,  is  simply  reduced  to  this : — The 
bankers  sent  securities  to  their  brokers  for  the  purpose  of 
having  money  raised  upon  them,  and,  as  the  evidence 
shows,  with  a  fiJl  power  in  the  brokers  to  sell  those  secu- 
rities at  the  time  when  the  money  was  to  become  payable, 
namely,  either  at  the  settling  day,  or  at  such  other  time  as 
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1858.  ^^6  parties  by  agreement  might  have  arranged.  Ebiving  sold 
those  securities,  the  brokers,  it  is  admitted,  were  to  reimburse 
themselves  the  amount  in  respect  of  which  they  had  a 
specific  lien ;    and  the  only  question  is,  whether,  if  the 

"*^^'"*^'  securities  produced  more  than  enough  for  that  purpose, 
they  are  entitled  to  retain  the  surplus  proceeds  of  the  sale 
in  reduction  of  the  balance  they  allege  to  be  due  to  them 
upon  account  of  their  general  dealings  and  transactions 
with  the  bankers. 

T  ought,  perhaps,  to  have  stated,  as  part  of  the  transaction, 
that  there  were  two  modes  of  dealing  between  the  bankers 
and  the  brokers.  There  was,  in  addition  to  the  loan 
account,  a  daily  arrangement  and  settling,  apparently  on 
accoimt  of  shares  bought  and  sold,  and  the  commissions 
upon  those  shares  so  bought  and  sold  by  the  brokers  for 
Strahan  8f  Co. — ^the  brokers  understanding  with  reference 
to  all  these  transactions  that  they  were  solely  for  the 
advantage  of  the  bank.  They  went  daily  to  Messrs. 
Strahan  ^  Co.j  (who  would  naturally  have  large  dealings, 
while  they  were  in  credit,  in  respect  of  purchases  and 
investments  desired  to  be  made  by  their  several  customers), 
to  take  their  instructions;  and  their  accounts  were  settled 
and  balanced  day  by  day,  so  far  as  that  part  of  the  trans- 
action went.  This,  however,  does  not  touch  the  question 
of  the  general  lien,  claimed  with  regard  to  the  surplus 
which  remains  after  the  special  purpose  is  answered 
for  which  the  security  was  deposited.  I  obtain  a  specific 
loan  upon  a  specific  security,  and,  therefore,  on  such  terms 
as  I  choose  to  make.  The  lender  ha^niig  realised  upon 
that  security  more  than  is  sufficient  to  satisfy  the  amount 
lent  upon  it,  is  he  entitled  to  retain  the  surplus  in  reduction 
of  the  balance  due  fix)m  me  upon  a  general  account  t  Has 
he  or  not  a  general  Hen  upon  the  surplus  proceeds  of  the 
specific  seciuity  in  respect  of  transactions  other  than  that 
on  account  of  which  the  secimty  was  deposited? 
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The  case  which  may  be  said  to  comprise  the  whole  of  the 
law  upon  this  question — ^for  every  authority  of  importance      "j^J^ 
upon   the   subject  is  there   cited — ^is  that  of  Brandao  v. 
Iiamet{a), 


Pepfercornb. 
JudffmmL 


There  the  facts  were  these: — ^A  person  who  acted  as 
agent  for  another  (although  that  circumstance  proved  to  be 
immaterial,  and  it  was  assumed  for  the  purpose  of  the 
decision  that  he  was  acting  on  his  own  behalf),  deposited 
with  his  own  bankers  certain  Exchequer  Bills  belonging  to 
his  principal  in  a  box  of  which  he,  the  agent,  kept  the  key ; 
and  being  obliged  firom  time  to  time  to  have  the  Exchequer 
BiUs  exchanged  for  other  like  bills,  he  handed  them  to  the 
bankers  for  the  mere  purpose  of  having  them  exchanged : 
and  the  House  of  Lords  concluded,  from  the  facts  before  it, 
that  the  bankers  understood  such  to  be  his  intention — ^that 
the  Exchequer  Bills  were  so  handed  over  merely  for  the 
purpose  of  being  exchanged,  and  that  the  new  biUs  were  to  be 
placed  in  the  box  as  soon  as  the  former  were  so  exchanged. 

Even  in  a  case  so  circumstanced  there  appears  to  have 
been  considerable  difference  of  opinion  in  the  Courts  below. 
Chief  Justice  Tindal,  and  afterwards  the  Court  of  Common 
Fleas,  having  decided  against,  and  the  Court  of  Exchequer 
Chamber  in  favour  of,  the  lien. 

In  support  of  the  lien  it  was  argued  (putting  the  case 
exceedingly  high),  that,  if  for  any  purpose  of  business 
securities  are  deposited  by  a  customer,  in  the  ordinary  course 
of  business,  with  his  banker,  the  banker  has,  upon  the 
securities  so  deposited,  a  lien  for  the  balance  of  his  general 
account.  The  circumstance  of  the  Exchequer  Bills  being 
delivered  for  the  purpose  of  obtaining  other  Exchequer  Bills 

(a)  12  CI.  &  F.  787. 


V. 

Pkpfebcobke. 
JudffmenL 
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Ib58.  in  place  of  diem^  was,  of  itself,  it  was  argued,  a  dealing  with 
Jones  ^^  ^^^^^  in  the  ordinary  course  of  business  of  bankers  with 
their  customers,  and,  therefore,  the  lien  attached  before  the 
bankers  came  under  any  obligation  to  return  them  to  the 
Plaintiff  for  the  purpose  of  being  locked  up  again  in  the  box. 

The  House  of  Lords,  however,  were  of  a  different 
opinion.  Ha^dng  arrived,  as  I  have  mentioned,  at  the 
conclusion,  that  the  sole  purpose  for  which  the  bills  were 
handed  over  was,  that  they  might  be  exchanged  for 
other  Exchequer  Bills,  and  returned  to  the  box,  the  House 
of  Lords  held,  that  the  bills  were  never  in  the  hands  of  the 
bankers  but  for  that  specific  purpose— a  purpose  which,  if 
accomplished,  would  clearly  have  placed  the  bills  as  much 
out  of  the  control  of  the  bankers,  as  they  were  when 
originally  in  the  box.  It  was  a  mere  substitution  of  the  new 
for  the  old  bills — ^the  necessary  consequence  of  that  par- 
ticular species  of  security  requiring  firom  time  to  time  to  be 
exchanged.  And  it  was  as  if  the  bankers  had  been  the 
messenger  or  any  other  person  chosen  to  attend  and  obtain 
the  new  Exchequer  Bills,  and  return  them  to  the  box.  In 
a  case  of  that  description  the  House  of  Lords  held  it  was 
impossible  the  lien  could  be  sustained. 

The  present  case  does  not  appear  to  me  to  reach  to 
anything  like  the  height  of  Brandao  v.  Bamet.  Here,  the 
brokers  were  in  the  habit  of  making  advances  to  the  bankers 
in  respect  of  securities  deposited  with  them;  and  I  have  the 
evidence  of  many  eminent  stock-brokers  as  to  the  course  of 
dealing  in  such  transactions.  The  affidavit  of  Mr.  Mortimer^ 
the  broker  to  the  Court  of  Chancery,  may  be  taken  as  a 
specimen  of  the  other  affidavits  on  this  part  of  the  case,  all 
of  which,  if  not  in  the  same  words,  are  to  tlie  same  effect. 

[His  Honour  read  the  affidavit]. 


JudffmetU. 
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Similar  evidence  is  ^ven  by  every  one  of  the  eminent        185ft. 
brokers  who  were  called ;  and,  indeed,  it  would  appear  that        jojibs 
this  general  lien   of  brokers,   like  tliat  of  bankers,   is   a  p^pprkcorkk 
doctrine  of  which  the  Court  would  take  judicial  cognisance, 
treating  it  as  an  established  fact  not  requiring  to  be  made 
out  by  evidence. 

I  confess,  I  have  never  felt  any  difficulty  in  the  case 
before  me ;  indeed,  my  sole  reason  for  deferring  judg- 
ment was,  that  I  was  told  there  was  another  case  in 
the  paper  (a),  which  had  some  connexion  with  it  on  the 
subject  of  general  lien. 

Here,  the  transaction  is  simply  this : — The  Bonds  are 
sent  with  a  direction  to  raise  so  much  money  upon  them, 
and  the  money  is  advanced.  That  is  a  common  transaction 
in  which  brokers  are  in  the  habit  of  largely  engaging  as 
a  part  of  their  general  business.  Then,  the  broker  does 
that  which  he  is  directed  to  do,  and  advances  money 
on  the  Bonds.  If  he  had  said,  I  will  not  supply  you  with 
the  money,  of  course  the  Bonds  would  not  have  been 
delivered,  and  the  lien  would  not  have  attached.  But  the 
Bonds  being  delivered,  the  broker  might  hold  them,  as  I 
understand  from  the  evidence,  until  he  acquired  a  right  to 
sell  them ;  which  right  he  does  not  acquire  until  the  settling 
day,  or  such  other  day  as  may  be  fixed  between  the  parties. 
Then,  is  he  bound  to  sell  simply  as  many  Bonds  as  will 
raise  the  particular  sum  in  question;  or,  having  them 
deposited  in  his  hands  in  the  ordinary  course  of  business, 
is  he  not  entitled  to  a  general  lien  for  whatever  balance 
may  be  due  to  him  1 

When  the  Bonds  are  deposited  with  the  broker,  no  one 
(a)  Inman  v.  Clarty  vide  infra. 
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1858.  can  foresee  what  may  be  the  exact  amount  required  to 
Jones  satisfy  the  specific  loan.  The  Bonds  are  perpetually  fluc- 
Pkppercobne.  *^3,ting  in  price ;  and  although  there  is  evidence,  that  in 
■— -  the  natural  course  of  dealing  the  broker,  when  he  found 
he  had  more  than  enough  for  the  purpose,  would  from  time  to 
time  send  back  the  surplus  securities,  I  cannot  infer  firom  that 
circiunstance  that  he  waived,  in  respect  of  other  transactions, 
his  right  to  insist  on  the  general  lien.  The  whole  of  the 
Bonds  being  deposited,  no  one  knowing,  by  reason  of  the 
fluctuating  value  of  the  property,  the  exact  number 
which  would  be  required  for  the  purpose  of  answering 
the  specific  purpose,  I  apprehend  there  is  nothing  to  pre- 
vent the  general  lien  frem  attaching;  the  doctrine  as 
laid  down  by  Lord  Campbell  in  the  case  of  Brandao  v. 
Bamet  being  clearly  this:  That  the  general  lien  is  not 
excluded  by  a  special  contract,  unless  the  special  contract 
be  inconsistent  with  it.  If  there  be  any  special  contract 
in  respect  of  a  chattel,  which  is  inconsistent  with  the 
general  lien  on  the  chattel,  then,  of  course,  the  doctrine  of 
general  lien  is  excluded* 

If,  before  the  right  to  sell  had  accrued,  the  bankers  had 
come  with  the  money,  and  tendered  all  that  was  due,  a 
question  might  have  arisen  (which,  however,  it  is  not 
necessary  now  to  determine),  whether  there  would  not  have 
been,  in  that  case,  a  special  contract,  implying  that  the 
shares  were  to  be  returned  in  the  event  of  the  money  being 
replaced — ^but  even  then  it  would  be  open  to  argument, 
whether  there  would  not  be  a  right  on  the  part  of  the 
lender  to  say,  that  something  more  must  be  done  by  the 
borrewer  besides  repaying  the  particular  loan  before  he 
could  be  entitled  to  take  back  his  securities.  But,  however 
that  may  be,  where,  as  in  this  case,  the  time  has 
arrived  at  which  the  special  loan  was  to  be  repaid  and 
the  right  to  sell  the  shares  was  to  accrue,  no  such  question 
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can  arise.  In  such  a  case  there  is  no  special  contract  in-  1858. 
consistent  with  the  general  Uen.  The  two  things  are  joveb 
perfectly  consistent.  The  broker  is  to  apply  the  securities 
in  the  first  instance,  according  to  the  special  contract,  in 
raising  the  specific  loan,  and  he  is  to  have  on  the  surplus 
a  lien  in  respect  of  his  general  balance. 


V. 

Fkpfbrcornb. 
Judgmtat, 


One  of  the  many  authorities  to  which  reference  was  made 
in  Brandao  v.  Bametf — the  case  of  Davis  v.  Bow8her{a)y 
before  Lord  Kenyon^ — ^is  of  the  strongest  possible  character ; 
yet,  although  it  was  much  referred  to  in  the  course  of  the 
argument  in  the  House  of  Lords,  no  dissent  was  expressed 
from  the  doctrine  there  laid  down.  Li  the  case  of  Davis  v. 
Bowshevj  the  course  of  dealing  between  the  bankers  and 
their  customer  was  this  : — ^The  customer  was  in  the  habit 
of  depositing  bills  and  acceptances  of  various  persons  with 
his  bankers,  in  order  to  have  money  advanced  on  them. 
The  bankers  examined  the  bills :  if  they  approved  of  them 
as  securities,  they  made  an  advance  upon  them;  if  they 
did  not  approve  of  the  bills,  they  declined  to  make  any 
advance.  Upon  one  occasion,  a  large  parcel  of  bills  having 
been  sent  to  the  bankers  by  the  customer,  the  bankers 
made  an  advance  upon  some,  upon  others  they  declined  to 
make  any  advance.  Yet  the  Court  held,  that  the  bankers 
were  entitled  to  a  lien  on  the  bills  upon  which  they  had 
declined  to  make  any  advance  in  respect  of  any  deficiency 
upon  those  on  which  they  had  made  an  advance.  That  is, 
perhaps,  the  strongest  case  which  can  be  found  in  the 
books  in  favour  of  the  Defendants'  contention. 

Then,  again,  there  is  the  case  of  Bolland  v.  Bygrave(b\ 
where  Lord  Tenterden  laid  down  this  rule  : — "  A  banker, 
who  stands  in  this  relation  to  a  customer,  has  a  lien  on  any 

(a)  6  T.  R.  488.  (6)  1  Ry.  &  Moo.  273. 
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1858.  securities  of  that  customer  which  may,  for  any  purpose,  be 
placed  in  his  hands."  It  is  true,  that  in  Brandao  v.  JBar- 
net{a)y  where  it  was  attempted  by  coimsel  to  apply  the 
rule  so  laid  down  by  Lord  Tenterden  to  the  facts  of  that 
case,  where  the  bills  had  been  locked  up  in  a  box,  and  were 
only  parted  with  for  the  purpose  of  being  exchanged  for 
others,  which  were  to  be  locked  up  in  their  stead,  the  House 
of  Lords  were  of  opinion  that  it  could  not  be  so  applied  ; 
but  in  Brandao  v.  Barnet{b)  the  rule  is  distinctly  recog- 
nised, that  the  general  lien  attaches  upon  any  security  of 
the  customer,  which,  for  any  purpose  of  business  not  incon- 
sistent with  the  general  lien,  may  be  placed  in  the  hands 
of  the  banker  or  broker ;  and  that  being  the  rule,  I  appre- 
hend that  the  general  lien  must  attach  to  securities  placed, 
as  these  Bonds  were  placed,  in  the  hands  of  the  De- 
fendants. 

The  SolicUor-Generalj  in  the  course  of  his  argument, 
placed  considerable  reliance  upon  the  difficulty  which  such 
an  application  of  the  rule  would  introduce,  inasmuch  as  it  is 
a  very  common  transaction  for  the  customers  of  a  bank  to  re- 
quest the  banker  to  sell  stock  or  shares  for  them;  and  in  the 
event  of  their  doing  so,  and  of  the  bankers  placing  such 
stock  or  shares  in  the  hands  of  their  broker  for  sale,  the 
broker  would  be  at  liberty  to  hold  the  proceeds  of  the  shares 
by  virtue  of  his  general  lien  against  the  bankers.  That, 
no  doubt,  is  an  inconvenience  which  might  possibly  arise ; 
and  other  possible  inconveniences  might  be  suggested.  In 
this  very  case,  for  instance,  the  Peppercomes  admit  that  they 
occasionally  raised  the  money  required  by  the  bankers  by 
again  depositing  the  shares  with  other  people.  A  second, 
third,  or  fourth  deposit  of  that  kind  might  occur.  The  Pep- 
percomes might  deposit  shares  as  their  own,  and  there  might 
arise  the  general  Hen  of  the  persons  with  whom  the  Pepper- 

(rt)  12  CI.  &  F.  798.  (6)  Id.  806. 
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eomes  were  dealing.  Inconveniences  of  this  description  are  1858. 
necessarily  incidental  to  relationships  where,  as  here,  great  j^^jj^ 
confidence  is  placed  in  one  of  the  parties  by  the  other.  pkppkrcornb. 


What  might  have  been  the  result  if  Strahan  8f  Co.^  in 
transmitting  the  Bonds  to  their  brokers,  had  said,  "  We 
are  instructed  by  our  customers  to  sell  these  Bonds,  and  we 
request  you  to  sell  them  for  our  customers," — ^whether  in  that 
case  the  same  general  lien  could  have  been  asserted  by  the 
brokers — ^is  another  question.  The  brokers  would  then  have 
taken  with  express  notice  that  the  Bonds  were  the  property 
of  third  persons,  and  not  of  the  parties  against  whom  they 
claimed  the  lien.  But  so  long  as  customers  leave  it  in  the 
power  of  their  bankers  to  deal  with  their  property  as  they 
think  fit,  if  the  bankers  actually  deal  with  it  as  their  own, 
in  the  absence  of  notice  to  the  parties  with  whom  they  so 
deal,  I  can  only  regard  it,  as  between  the  customers  and 
such  parties,  as  the  property  of  the  bankers.  In  the  present 
case,  as  between  the  parties  in  litigation,  I  must  treat  the 
property  now  in  question  as  the  property  of  the  bankers ; 
and  the  bankers  having  deposited  it  with  t|ieir  brokers  as  a 
security  for  this  specific  loan,  the  brokers  have,  in  the  pro- 
perty so  deposited,  every  right  which  they  would  have  in  an 
ordinary  case  of  securities  left  with  them  for  the  purpose  of 
an  advance.     They  must  plainly  have  their  general  lien. 


JudjfmenL 


Declare,  that  the  Defendants,  the  Peppercomes^  are  entitled  to  Minute  o 
retain  the  surplus  proceeds  arising  from  the  sale  of  the  588  Dutch  J^^cree 
Bonds  in  the  pleadings  mentioned,  after  pa3rment  of  the  money 
advanced  by  them  on  the  security  of  such  Bonds,  in  satisfaction  of 
such  moneys  (if  any)  as  may  be  due  to  them  on  the  result  of  the 
account  hereinafter  directed  of  the  general  dealings  and  transactions 
between  the  said  Defendants  and  the  firm  of  Strahan^  Paul^  ^  Bates. 

Direct  an  account  of  the  moneys  received  by  the  same  Defendants 
in  respect  of  the  sales  of  the  said  Dutch  Bonds ;  also  an  account  of 
VOL.  I.  G  G 
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1858.         ^hat  was  due  to  them  for  principal  moneys  and  interest  in  respect  of 

' — V '      money  advanced  by  them  on  the  security  of  the  said  Bonds,  and  let 

^^™         the  same  be  deducted  from  the  amount  of  the  proceeds  of  the  sale ; 
Pkppsroobhb.  Also  an  account  of  what,  if  anything,  was  due  on  the  balance  of 

account  of  the  general  dealings  and  transactions  with  the  firm  of 

^Dw^  ^^^'^^^  ^««^»  S"  ^'^^  »*  ^e  time  of  the  bankruptcy  of  the  last- 
mentioned  firm.  In  taking  such  accounts,  no  settled  accounts  to  be 
disturbed.  Liberty  to  either  side  to  surcharge  and  falsify.  Liberty 
to  apply. 


1859.  DUIGNAN  V.  WALKER. 

Jime  16M.       j 

IN  September,  1857,  the  Defendant,  in  consideration  of 
his  receiving  fiom  the  Plaintiff,  an  attorney  and  solicitor 
carry  on  Buiin  at  WaUaUj  in  the  county  of  Staffordj  a  salary  of  £300  per 
Mode  ofmea-    annum,  and  in  consideration  of  the  prospect  of  a  partner- 
ship with  the  Plaintiff,  entered  into  an  agreement  to  serve 


Comirati — 
CtmstructUm — 
Cooenofi^  not  to 


mrmgDittoftee, 


tnct  not  to  ~     1^  ^  managing  clerk,  and  stipulated  that,  in  the  event  of 


carry  on  bosi- 
Bess  within  a 


his  leavmg  the  Plaintiff's  service,  he  would  not  afterwards 
given  diatanca,  practise  as  an  attorney  or  solicitor  within  seven  miles  of  the 

the  distance  is     ^  "^ 

to  be  measozed  Plaintiff's  offices  at  Wahally  without  his  consent  in  writing. 

in  a  straight 
line  apon  a 

nuT'^i^  not  ^^  ^^  following  year,  the  Defendant  left  the  Plaintiff's 
by  the  nearest  service,  and  shortly  afterwards  proceeded  to  practise  as  an 
mode  of  access,  attorney  and  solicitor  at  Walscdl;  upon  which  the  Plaintiff 
obtained  an  interim  injunction,  restnuning  him  firom  prac- 
tising or  carrying  on  the  business  of  an  attorney  or  solicitor 
within  seven  miles  from  the  Plaintiff's  office  or  place  of 
business  at  Wahallj  without  the  Plaintiff's  consent  in 
writing  first  had  and  obtained. 

The  Defendant  having  subsequently  proceeded  to  prac- 
tise at  Dudley  County  Court,  the  Plaintiff  gave  notice  of 
motion  to  commit  him  for  breach  of  the  injunction. 
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The  Plaintiff's  case  was,  that,  as  a  question  of  fact,  the 
Dudley  County  Court  was  within  seven  miles  of  the  Plain- 
tiff's place  of  business  at  Walsally  measured  in  a  straight 
line  upon  a  horizontal  plane  from  point  to  point. 

The  Defendant  took  issue  upon  the  question  of  tact ;  but 
his  present  contention  was,  that,  assuming  that  question  to 
be  determined  in  favour  of  the  Plaintiff,  still,  according  to 
the  true  construction  of  the  contract,  the  seven  miles  ought 
to  be  measured,  not  in  a  straight  line,  but  according  to 
the  nearest  practicable  way  of  access,  and  that,  so  measuring, 
the  Dudley  County  Court  was  not  within  the  limited  distance. 


Mr.  Giffardy  Q.C.,  and  Mr.  Karalakef  in  support  of  tlie      Argument. 
notice  of  motion,  contended,  that  the  seven  miles  mentioned 
in  the  contract  ought  to  be  measured  by  a  straight  line 
drawn  upon  the  horizontal  plane  from  point  to  point. 

This  mode  of  measuring  distances  had  been  sanctioned 
by  the  Legislature  in  several  Acts  of  Parliament — e,  g.j  the 
Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  s.  2  ;  the  Act 
6  &  7  Vict.  c.  18,  s.  76,  as  to  borough  voters  residing 
within  seven  miles;  the  Act  16  &  17  Vict.  c.  127,  s.  13, 
imposing  an  extra  fare  if  the  driver  of  a  hackney  carriage  is 
required  to  drive  beyond  the  circumference  of  a  circle,  the 
radius  of  which  is  four  miles  from  Charing  Cross ;  and  the 
Act  17  &  18  Vict.  c.  83,  s.  7,  as  to  bankers'  drafts  payable 
more  than  fifteen  miles  fit)m  the  place  where  they  are 
drawn. 

In  construing  Acts  of  Parliament,  where  mention  is  made 
of  a  given  distance^  without  specifying  the  mode  of  mea- 
surement, it  has  been  held,  that  distances  are  to  be  thus 
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measured.  Thas,  the  ten  mQes  within  which  a  person  must 
continue  to  reside  in  order  to  gain  a  settlement  by  estate,  is 
to  be  measured  from  point  to  point:  Regina  v.  Saffron 
Wald€n(a) ;  and  under  the  128th  section  of  the  County 
Court  Act,  9  &  10  Vict.  c.  95,  which  gives  a  county  court 
concurrent  jurisdiction  with  the  superior  courts  "where 
the  Plaintiff  dwells  more  than  twenty  miles  from  the  Defen- 
dant," the  Court  of  Queen's  Bench  determined  that  the 
twenty  miles  were  to  be  measured  in  a  straight  line  upon  a 
horizontal  plane,  and  not  by  the  nearest  practicable  mode 
of  access :  L<ike  v.  Btitler{b). 


And  the  same  rule  should  be  adopted  in  construing  con- 
tracts where  a  given  distance  is  specified.  In  Leigh  v. 
Hind{c\  Mhere  the  question  arose  upon  a  covenant  not 
to  keep  a  public  house  within  half  a  mile  of  the  covenantee. 
Lord  Wensleydale^  then  Parke^  B.,  suggested,  that  the  most 
proper  method  would  be,  in  common  parlance, "  as  the  crow 
flies,"  without  reference  to  the  modes  of  communication. 

Mr.  T.  A.  Roberts^  for  the  Defendant : — 

The  distance  mentioned  in  the  contract  should  be  mea- 
sured, not  in  a  straight  line  upon  a  horizontal  plane,  but  by 
the  nearest  practicable  mode  of  access. 

In  all  the  cases  cited  contrk,  with  the  exception  of  Leigh 
V.  Hindj  the  mention  of  distance  occurred  in  an  Act  of 
ParKament,  and  not  in  a  contract.  And  in  Leigh  v.  Hindy 
the  measurement  was  not  in  fact  made  according  to  the 
suggestion  of  Lord  WensleydaUy  who  indeed,  to  judge  from 
the  subsequent  case  of  Atkyns  v.  Kinnier{d\  does  not 
appear  to  have  himself  adhered  to  his  own  suggestion. 


(a)  9  Q.B.  76. 

{J})  24  L.  J.,  Q.B.,  273. 


(c)  9  B.  &  C.  774. 

(d)  4  Exch.  776. 
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Even  in  construing  Acts  of  Parliament,  the  construction 
for  which  the  Plaintiff  contends  has  not  been  uniformly- 
adopted.  In  Hawkins^  "  Pleas  of  the  Crown/'  in  reference 
to  the  Act  3  Jac.  1,  c.  5,  s.  6,  it  is  said,  "  It  seems,  that 
the  miles  shall  be  reckoned,  not  by  straight  lines,  as  a  bird 
or  arrow  may  fly,  but  according  to  the  nearest  and  most 
usual  way :"  Hawk.  PI.  C,  Book  1,  s.  15 ;  Minge  v. 
Earle(a). 
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Li  construing  a  covenant,  the  Court  will  consider  its 
objects :  and  here  the  object  of  the  covenant  was  to  protect 
the  Plaintiff's  business; — to  prevent  the  Defendant  from 
withdrawing  persons  living  within  a  certain  distance  of  the 
Plaintiff's  place  of  business  from  resorting  to  the  Plaintiff 
as  clients ;  and  such  persons,  if  they  resorted  to  the  Plain- 
tiff at  all,  would  do  so  by  the  nearest  mode  of  access  prac- 
ticable for  clients,  and  not  as  the  crow  flies.  In  fact,  dis- 
tance, according  to  the  mode  of  measurement  contended  for 
by  the  Plaintiff,  could  never  be  ascertained,  neither  party 
being  able  to  enter  upon  the  intervening  lands  for  that  pur- 
pose without  exposing  themselves  to  a  penalty  for  trespass. 

[He  cited  also  Woods  v.  Dennett  {h\  and  relied  upon  the 
observations  of  Mr.  Justice  Coleridge  in  Lake  v.  Butler^ 

A  reply  was  not  heard. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  apprehend  that  no  substantial  distinction  can  be  taken 
between  the  construction  to  be  put  upon  words  like  the 
present,  when  found  in  a  contract,  and  that  which,  in  Lake 


JudgmmL 


(a)  Cro.  Eliz.  pi.  500. 


(h)  2  Stark.  89. 
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V.  Butler(a)j  was  put  upon  similar  words  in  an  Act  of  Par- 
liament. The  only  authority  which  was  cited  for  adopting 
a  different  construction  in  the  case  of  a  contract,  that  of 
Ath/ns  V.  Kinnier{b\  is  met  by  the  observation  made 
by  Lord  Campbell  in  the  course  of  the  argument  in  Lake 
V.  Butler^  that  the  covenant  in  Atkyne  v.  Kinnier  excluded 
a  measurement  by  the  straight  line,  since  it  speaks  of  ^^  the 
usual  streets  or  ways  of  approach  thereto."  The  safe  rule 
to  be  adopted  in  construing  words  like  the  present  in  a 
contract,  as  in  an  Act  of  Parliament,  is,  that  unless  the 
distance  in  question  is  expressly,  or  by  necessary  impli- 
cation, directed  to  be  measured  by  the  nearest  practicable 
mode  of  access,  it  must  be  measured  in  a  straight  line  upon 
a  horizontal  plane.  If  the  parties  mean  it  to  be  measured 
by  roads  and  streets,  they  shoidd  say  so. 

llie  inconvenience  and  uncertainty  incidental  to  the 
contrary  construction  are  manifest.  In  the  case  of  a  walled 
to>vn,  Chester  for  instance,  it  might  make  a  difference  of 
half  a  mile  or  more  in  measuring  the  distance  of  a  point 
within  the  walls  from  a  point  outside  the  walls,  if  the  mea- 
surement were  made  circuitously  through  the  nearest  gate 
of  the  town,  and  in  that  case  the  opening  of  a  new  gate  in 
the  direct  line  from  point  to  point  would  vary  the  distance  to 
that  extent.  Until  the  opening  of  a  new  gate,  the  Defend-^ 
ant,  under  a  covenant  like  the  present,  might  be  at  liberty 
to  practise,  while,  immediately  upon  the  opening  of  the  new 
gate,  he  would  fall  within  the  prohibition  of  the  covenant ; 
or  to  take  more  familiar  instances,  if  a  bridge  were  to  break 
down,  or  a  street  to  be  stopped  up — an  event  often  occur- 
ring in  London, — the  contract  might  be  varied  until  the 
bridge  were  repaired,  or  the  street  re-opened  for  tra£Sc. 

In  Lake  v.  Butler,  Mr.  Justice  Coleridge  mentions  some 
(a)  24  L.  J.,  Q.  B.,  273.  (6)  4  Exch.  776. 
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doubts  which  he  felt  during  the  argutnent,  and  which,  he 
says,  were  not  entirely  removed ;  and  they  are  deserving  of 
consideration.  But  I  still  think  that  the  reasons  preponde- 
rate in  favour  of  the  construction  which  was  there  adopted 
by  the  Court  of  Queen's  Bench ;  and  as  that  view  was  adopt- 
ed by  the  Court  unanimously  (for  I  observe  that  Mr.  Justice 
Coleridge  also  concurs),  I  entirely  acquiesce  in  it,  and 
will  not  run  the  risk  of  occasioning  the  inconvenience  and 
uncertainty  to  which  I  have  referred,  by  introducing  in  the 
case  of  contracts  a  different  construction. 

As  regards  the  question  of  fact,  there  must  be  an  inquiry 
in  chambers,  whether  the  Dudley  County  Court  is  within 
seven  miles  of  the  Plaintiff's  place  of  business  at  WaUally 
measured  in  a  straight  line  upon  the  horizontal  plane. 

Order  accordingly. 


In   the  Matter  op  THE  JOINT   STOCK  COM- 
PANIES WINDING  UP  ACTS,  1848  &  1849, 


AND  OF 


THE  ATHEN^UM  LIFE  ASSURANCE  SOCIETY; 

SHEFFIELD'S   Case. 

1  HIS  was  an  application  on  behalf  of  a  Mr.  Shejieldy 
whose  name  had  been  phiced  by  the  Chief  Clerk  upon  the 
list  of  contributories  to  the  above-mentioned  Society  (a  Joint 
Stock  Company  registered    under  the  Act  7  &  8  Vict. 


Jim.  Iti,  28M. 

JouU-Stock 
Compame9 

AcU—Contrir 

hutoriu — 
Fraud— Tom- 

pering  with 
Deed— Receipt 
qf  Uividende — 
DutyofShar^ 
holders  to  ex- 

ammere- 
gitUrtdDeed — 

7  #  8  Fie*, 
e.  110— XocAm 
^—Murepresetir- 
tation  6y  Com- 
pamfi  ( 


the  directors)  purporting  to  limit  the  liability  of  shareholders  to  the  amount  of  their  shares* 
upon  the  ground  that  it  is  the  duty  of  every  shareholder  in  such  a  company  to  acauaint  himMlf 
with  the  provisions  of  the  deed  as  registered.  ^ 

The  representation  by  an  officer  of  a  registered  joint-stock  company  as  to  the  effect  of  a  deed 
which  it  forms  no  part  of  his  duty  to  expound,  wiU  not  release  the  party  signing  the  deed  from 
his  liability  to  contribute— (?6«Vcr.  *      ^     o      b     »  uwu  irom 
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c.  110),  to  have  his  name  removed  from  the  list  of  contribu- 
tories  of  the  Company  (a). 

The  circumstances  under  which  these  shares  were  taken 
were  thus  stated  in  the  evidence  of  Mr.  Sheffield^  which  was 
assumed  by  the  Vice-Chancellor  to  be  a  correct  representa- 
tion of  the  facts  : — "  In  October,  1851, 1  determined  to 
take  shares  in  the  Society ;  and  I  went  to  Mr.  Whitehead, 
the  chief  clerk  of  the  Society,  and  told  him  I  was  willing  to 
take  five  shares.  The  board  was  sitting;  and  he  went 
into  the  board  room,  and  brought  out  with '  him  the  deed 
of  settlement,  which  I  then  signed.  On  the  28th  of 
February,  1852,  I  agreed  to  take  fifteen  more  shares,  on 
the  assurance  of  Mr.  Whitehead  that  I  should  not  run 
any  risk  beyond  the  paid  up  capital.  Mr.  Whitehead  then 
fetched  the  deed  of  settlement,  and  I  again  executed  it 
for  fifteen  shares." 

On  cross-examination,  Mr.  Sheffield  made  this  further 
statement: — "On  the  17th  October,  1851,1  was  at  the 
office,  and  took  five  shares.  After  signing  the  deed,  I  said, 
is  there  any  risk  or  liability  beyond  the  paid  up  capital  of 
£1  per  share?  and  Mr.  Whitehead  assured  me  that  there 
was  not;  and  I  remarked,  that,  if  there  were  any  other  risk 
or  liability,  it  would  be  like  signing  my  death  warrant,  as  I 
was  not  in  a  position  to  meet  any  further  calls.  He  again 
assured  me  it  was  a  good  investment,  and  that  I  had  no 
occasion  to  fear  any  further  liabihty,  the  deed  providing 
against  the  liability  to  any  additional  calls  beyond  the 
amount  of  £1  per  share.  I  did  not  read  the  deed :  Mr. 
Whitehead  told  nae  it  was  very  voluminous,  and  tliat  I 
should  never  read  it  through." 

Upon  another  occasion,  Mr.  Sheffield  deposed  that  he 


(a)  See  further,  in  reference  to  this  Company,  4  E.  &  J.  305,  517,  549. 
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never  looked  at  the  deed  in  any  way.  It  was  handed  to 
him  and  he  executed  it.  He  paid  for  the  shares  in  fiill 
when  he  executed  the  deed  in  respect  of  them. 

It  was  admitted,  that,  at  the  time  when  Sheffield  executed 
the  deed  for  the  five  shares,  and  also  at  the  time  when  he 
executed  it  for  the  fifteen  shares,  it  contained  a  false  skin, 
which  had  been  fi'audulently  inserted  by  some  one  or  more 
of  the  directors,  and  to  all  appearance  formed  an  integral 
part  of  the  instrument,  purporting  to  limit  the  liability  of 
shareholders  to  the  amount  of  their  shares.  This  skin 
formed  no  part  of  the  original  deed  as  "registered  in  con- 
formity with  the  provisions  of  the  Act  7  &  8  Vict.  c.  110. 

It  appeared,  that,  after  executing  the  deed,  Mr.  Shejffield 
attended  four  general  meetings  of  the  Society  in  1852, 1853, 
1854,  and  1856  respectively;  and  that,  in  June  1852, 
December  1852,  December  1853,  June  1854,  December 
1854,  and  June  1855,  he  received  firom  the  Company  sums 
varying  fix)m  seven  sliillings  and  sixpence  to  twelve  shillings, 
purporting  to  be  dividends  on  the  twenty  shares  held  by  him. 

The  28th  section  of  the  Company's  deed  provided,  that, 
in  every  policy  or  other  instrument  required  in  any  of  the 
Company's  transactions,  there  should  be  contained  a  proviso 
limiting  the  scope  and  effect  of  the  contract  thereby  created, 
so  that  the  same  should  take  eflect  and  be  satisfied  only  out 
of  such  fimds  and  property  of  the  Society  as,  under  the 
provisions  in  the  deed  contained,  should,  at  the  time  at 
which  such  Uability  should  accnie,  be  at  the  disposal  of  the 
directors  in  that  behalf,  and  negativing  an  unconditional 
liability. 


1859. 
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Sheffibld's 
Case. 

J^aicmenL 


Mr.  Daniel^  Q.C.,  and  Mr.  Roxburgh^  for  Sheffield^  now 
moved  to  have  him  removed  from  the  Kst  of  contributories. 
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It  was  true  Sheffield  had  never  read  the  deed,  and  there- 
fore could  not  urge  that  he  had  been  misled  by  actually 
seeing  the  clause  purporting  to  limit  the  liability  of  share- 
holders to  the  amount  of  their  shares  ;  but  the  deed  having 
in  fact,  contained  that  clause  at  the  time  when  he  executed 
it,  and  the  Company's  secretary  having  expressly  assured 
him  that  "there  was  no  risk  or  liability  beyond  the  paid  up 
capital  of  £1  per  share ;  and  that  he  had  no  occasion  to  fear 
any  further  liability,  the  deed  providing  against  the  liability 
to  any  additional  calls," — ^a  representation  which  must  have 
referred  to  the  fictitious  clause — ^the  position  of  the  applicant 
was,  in  effect,  the  same  as  it  would  have  been  if  he  had  read 
the  clause,  and  executed  the  deed  upon  the  faith  of  its 
forming  an  integral  part  of  that  instrument ;  and  in  three 
cases  of  that  description  the  Court  had  already  decided,  in 
the  matter  of  this  very  Company,  that  the  parties  so  mis- 
led were  not  contributories :  see  Coo's  casey  and  others 
mentioned  in  RichmoncTs  and  Painter^ a  cases  {a).  Where 
false  representations  have  been  made  by  the  directors  of  a 
Company,  persons  taking  shares  upon  the  fidth  of  such 
representations,  although  they  may  sign  the  Company's 
deed,  and  receive  dividends,  are  not  liable  to  be  placed  on 
the  list  of  contributories :  In  re  The  Royal  British  Bank^ 
BrockweWs  case  (b). 

With  regard  to  Sheffield  having  attended  meetings  and 
received  dividends,  those  circumstances  could  not  amount  to 
a  confirmation  of  the  deed,  unless,  in  the  interval,  Sheffield 
had  become  aware  of  the  fraud,  which  he  had  not.  Those 
acts  could  only  be  attributed  to  his  previous  execution  of 
the  deed ;  and  if  that  execution  was  invalid,  so  also  was  the 
alleged  confirmation. 

The  company  now  being  wound  up  was  not  the  com- 
pany in  which  Sheffield  agreed  to  take  shares,  but  a  com- 


(«)  4  K.  &  J.  3U. 


(h)  5  \V.  R.  858. 
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pany  consisting  of  persons  associated  togetlier  for  a  dif- 
ferent purpose,  rejgulated  by  a  totally  different  deed,  which 
he  never  signed,  and  to  which  he  is  a  total  stranger.  To 
such  a  company  he  could  not  be  held  a  contributory  within 
the  meaning  of  the  Act. 

Mr.  Rohy  Q.C.,  and  Mr.  W.  D.  Lewisy  for  the  official 
managers,  resisted  the  application  : — 

Sheffield  does  not  pretend  that  he  ever  saw  the  fraudulent 
skin,  or  had  the  clause  it  contained  read  over  to  him.  The 
case,  therefore,  is  distinguished  from  those  of  Cox  and 
others  cited  contr&,  all  of  whom  had  seen  the  clause,  or  had 
had  it  read  over  to  them,  and  signed  expressly  on  the  faith  of 
its  forming  an  integral  part  of  the  deed. 

Then,  as  to  the  alleged  misrepresentation  by  tlie  Com- 
pany's secretaiy  of  the  contents  of  die  deed  :  in  one  sense 
the  representation  made  by  the  secretary  was  true,  the 
28th  section  of  the  Company's  deed  providing  against  imcon" 
ditional  liability ;  and  the  only  sense  in  which  that  repre- 
sentation was  not  true  was  one  in  which  Sfieffield  had  no 
right  to  suppose  it  to  be  made,  since  a  deed  providing  ab- 
solutely for  limited  liability,  as  against  creditors  of  the 
Company,  was  one  which,  except  in  the  case  of  a  limited 
company,  which  this  was  not,  would  have  been  illegal: 
Greenwood^ 8  case  {a) y  Blackburn^ a  case(b). 

Besides,  even  assuming  the  secretaiy  to  have  misrepre- 
sented the  effect  of  the  deed  in  this  respect,  he  was  not  the 
agent  of  the  Company  for  the  purpose  of  making  such  a 
misrepresentation,  and  the  Company  is  not  bound  by  the 
statement.  This  is  not  a  representation  made  by  the  direc- 
tors of  the  Company  or  by  their  authority,  and  that  circum- 
stance distinguishes  it  from  BrockweWs  case(c)y  cited  contnl. 
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Irrespective  of  the  deed  he  has  signed,  Sheffield  agreed 
to  become  a  shareholder  in  the  Company  whose  deed  was 
registered  in  conformity  with  the  provisions  of  the  Act. 
In  that  Company  he  took  and  paid  for  shares.  In  respect 
of  those  shares  he  has  attended  general  meetings  of  the 
Company,  and  for  four  years  received  dividends.  By  so 
doing  he  held  himself  out  to  the  public  as  a  shareholder, 
and  would  have  rendered  himself  liable  as  a  contributory, 
even  if  no  deed  had  ever  been  executed  by  him :  In  re  The 
Electric  Telegraph  Company  of  Ireland^  Coohneifs  case(a). 
To  whatever  relief  he  may  be  entitled  as  against  those  per- 
sons (if  any)  by  whom  he  was  misled,  as  against  third  par- 
ties he  is  liable. 


It  was  laches  in  him  not  to  examine  the  registered  deed, 
which  was  open  to  him  in  common  with  the  rest  of  the 
public  for  that  purpose. 

The  Vice-Chancellor  (to  Mr.  Daniel): — ^A  contribu- 
tory includes  parties  who  are  liable  to  the  creditors  of  a 
company. 

Mr.  Daniely  in  reply — But  in  Lord  Mansfield^ s  €ase{b)^ 
it  was  held,  that,  liability  to  creditors  is  not  a  test  of 
liability  to  be  on  the  list  of  contributories ;  and  Sutton's 
case{c)  shows,  that,  though  liable  to  contribute  to  the  debts 
of  the  Company,  still  if  he  would  be  entitled  to  be  recouped 
by  the  Company,  a  person  ought  not  to  be  on  the  list  of 
contributories. 

The  Vice-Chancellor. — ^As  this  may  be  considered  as 
a  representative  case,  affecting  the  position  of  many  other 

(a)  28  L.  J.,  N.S.,  Ch.  12.  (b)  2  M»N.  &  Gor.  67. 

(c)  3  De  G.  &  Sm.  262. 
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shareholders  in  the  Company,  I  shall  take  time  to  con- 
sider it. 

Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  question  in  this  case — one  of  the  many  that  have 
arisen  in  consequence  of  the  gross  frauds  committed  by 
some  of  the  directors  of  the  Aihenceum  Insurance  Society — 
is,  whether  Mr.  Sheffield  is,  under  the  circumstances,  a 
contributory,  he  having  signed  the  Company's  deed  at  the 
time  when  it  contained  a  clause  which  had  been  surrepti- 
tiously inserted  in  it  by  some  one  or  more  of  the  directors, 
purporting  to  limit  the  liability  of  the  shareholders  to  the 
amount  of  their  shares,  but  which  formed  no  part  of  the 
Compan/s  original  deed,  as  registered  in  confonnity  with 
the  provisions  of  the  Act  ? 

The  circumstances  of  the  case  are  these — [His  Honour 
stated  them  as  above,  and  proceeded :]  And  the  question 
now  is,  whether,  under  these  circumstances,  Mr.  Sheffield 
should  be  held  a  contributory. 

That  he  has  executed  a  deed  binding  him  in  any  other 
sense  than  that  in  which  the  deed  which  he  actually 
executed  may  be  considered  to  have  bound  him,  is  a  pro- 
position which  clearly  cannot  be  contended  for.  The  only 
deed  he  has  executed  is  that  which  contained  the  false  skin, 
with  the  clause  purporting  to  limit  liability ;  and  the  point 
to  be  determined  is,  what  is  the  effect  of  that  execution  in 
reference  to  the  question  of  his  liability  as  a  contributory 
within  the  meaning  of  the  Act  of  Parliament,  he  having 
not  only  taken  the  shares,  but  having  also  received  dividends 
upon  them  for  four  or  five  years  afterwards. 
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The  argument,  that  he  is  entitled  to  be  released  upon  the 
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ground  of  any  misrepresentation  made  to  him  by  the 
secretary  of  the  Company  as  to  the  effect  of  the  deed,  is 
one  of  which  notliing  can  be  made.  He  is  entitled  to  the 
full  benefit  of  the  consideration,  that  the  deed,  when  he 
executed  it,  contained  the  false  clause  in  reference  to  the 
limitation  of  liability,  but  his  case  must  stand  upon  that 
deed.  It  cannot  be  placed  higher  on  the  ground  of  any 
representation  made  to  him  as  to  the  effect  of  the  deed  in 
that  respect.  No  representation  by  the  Company's  secre- 
tary as  to  the  purport  of  the  deed  could  have  any  effect,  if 
the  deed  were  different  from  what  he  represented  it  to  be. 
Companies  have  been  held  bound,  in  some  cases,  by  the 
acts  of  their  directors,  acting  in  the  due  execution  of  their 
powers ;  but  it  has  never  yet  been  held,  that  an  officer  of  a 
company  misrepresenting  the  effect  of  a  deed,  which  it  was 
no  part  of  his  duty  to  expound,  could  release  the  party 
signing  from  his  liability  to  contribute.  In  fact,  strictly 
analysed,  the  evidence  of  Mr.  Sheffield  does  not  make  ont  a 
case  of  misrepresentation ;  the  representation,  as  he  states 
it,  being  merely  that  the  deed  provided  against  liability  to 
any  additional  calls  beyond  the  amount  of  £1  per  share, 
which  was  true.  He  might  be  liable  to  contribute  in 
respect  of  the  debts  of  the  Company,  but  he  would  not  be 
Uable  to  any  calls  to  be  made  by  the  directors,  whose  power 
of  making  calls  was  limited  to  the  amount  of  the  shares. 


But  he  puts  his  case  higher,  his  argument  being,  that 
he  cannot  be  fixed  with  Uability  as  a  contributory  to  this 
Company,  the  only  Company  to  which  he  has  bound  himself 
as  a  contributoiy  being  one  consisting  of  persons  associated 
together  for  a  different  purpose,  and  under  a  different  deed; 
the  deed  he  executed  being,  not  the  deed  of  the  Company 
now  in  course  of  winding-up,  but  a  totally  different  in- 
strument. 


It  would  be  singular  if  a  shareholder  could  escape  lia- 
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bility  as  a  contributory  upon  this  ground,  when  he  has 
gone  on  receiving  dividends  for  four  or  five  years  after 
executing  the  deed.  I  do  not  say,  that  the  receipt  of  those 
dividends  could  operate  as  a  ratification  of  the  deed;  but 
the  Courts  have  always  held,  and  in  the  House  of  Lords  it 
has  been  very  strongly  so  laid  down  (a),  that  third  persons 
dealing  with  companies  registered  under  this  Act  of  Par- 
liament (&),  must  be  taken  to  know  the  contents  of  the 
Company's  deed.  The  deed  is  registered  for  public  inspec- 
tion. The  public  dealing  with  the  directors  of  a  company 
whose  deed  is  so  registered,  must  be  taken  to  know  the 
powers  of  the  directors ;  and  if  their  powers  are  reduced  by 
the  deed  to  a  limited  agency,  and  they  exceed  those  powers, 
those  who  deal  with  them  must  take  the  consequences.  If 
that  be  so,  it  would  be  singular  if  a  shareholder  could  be 
allowed,  four  or  five  years  after  taking  shares  in  a  company, 
to  say  that  he  does  not  know  the  contents  of  the  company's 
deed.  Even  if  the  clause  purporting  to  limit  the  liability 
of  shareholders  had  been  called  to  his  attention,  and  he  had 
executed  the  deed  upon  the  faith  of  its  forming  an  integral 
part  of  that  instrument,  as  in  Coafa  c<zse  and  the  others 
that  were  referred  to(c),  it  would  be  difficult  to  hold,  that, 
aher  thus  continuing  in  the  receipt  of  dividends  from  the 
Company,  he  could  be  exempted  from  contributing  to  the 
Company's  debts.  But,  in  the  case  before  me,  I  find,  upon 
the  evidence,  that  the  shareholder  has  not  signed  the  deed 
upon  the  faith  of  the  clause  forming  part  of  it,  or  upon  the 
faith  of  any  representation  respecting  it,  beyond  this,  which 
in  a  sense  was  true,  that  the  deed  provided  against  the 
liability  to  any  additional  calls  beyond  the  amount  of  £1 
per  share.     Although  he  must  be  taken  to  have  known 


(a)  Ernest  v.  Nicholls,  6  H.  L. 
C.  401 ;  and  see  4  K.  &  J.  559. 
(6)7&8  Vict.  Clio, 
(c)  Cox's  case  and  others,  men- 


tioned in  the  Report  of  Rich- 
mancTs  and  Painter's  cases,  4 
R.  &  J.  314. 


1859. 

Ik  rb  Thb 
Athexmvu 

&a  SOCUETT ; 

Cask. 
Judgment, 
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1859. 

In  re  The 

Athcnaum 

&c.  Society; 

Sheffield's 
Case. 

Jtu^ment. 


that  the  deed  was  registered,  he  was  content  to  rest  satisfied 
without  ever  looking  into  it  to  see  its  effect.  He  has 
continued  to  receive  moneys  of  the  Company  representing 
dividends,  which  here,  as  I  fear  in  the  case  of  some  other 
companies,  must  have  heen  paid  out  of  the  capital  subscribed 
by  shareholders,  and  not  out  of  the  profits — ^in  other  words, 
he  has  been  receiving  the  moneys  of  his  co-contribntories 
under  the  name  of  dividends — ^and  now,  when  the  Company 
has  sustained  a  loss,  he  claims  to  be  exempt  from  con- 
tribution. 


Under  the  special  circumstances  of  this  case — and  I 
fear  that  there  will  be  special  circumstances  in  almost  every 
case  arising  in  reference  to  the  Atkenceum  Society — ^the 
clause  in  question  not  having  been  shown  to  the  shareholder, 
there  having  been  nothing  more  than  an  exposition  of  the 
contents  of  the  deed,  and  the  shareholder  having  made  no 
inquiry  at  the  office  where  the  deed  was  registered  to 
ascertain  the  truth  of  that  exposition,  when  I  find 
him  receiving  dividends  out  of  the  alleged  profits  of  the 
concern,  I  must  hold  him  to  be  a  contributory. 

That  a  man  can  be  liable  as  a  Contributory  without 
executing  the  Company^s  deed,  was  decided  in  the  recent 
case  of  In  re  The  Electric  Telegraph  Company  of  Ireland, 
Ex  parte  Coohney{a). 

I  hold,  therefore,  that,  having  received  these  dividends 
for  this  period  of  time,  Mr.  Sheffield  must  be  retained  on  the 
list  as  a  contributory  of  the  Company  within  the  meaning 
of  the  Act. 


Mmuttof 
Decree. 


Application  refused. 


(«)28L.  J.,  X.S.,  Ch.  12. 
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1859. 

Re  LONDON  AND  EASTERN  BANKING  COR-  July  nth, 
PORATION ;  Ex  Pabte  LONG  WORTH'S  EX-  PmcHce^ 
ECUTORS  (No.  1).  L1^7Zi 

1  HE  London  and  Eastern  Banking  Corporation  was  in  Semhk,  an  or- 
course  of  winding-up  in  chambers.     On  the  28th  of  May,  made*in*cham- 
1859,  a  call  of  £50  a  share  was  made  by  an  order  in  bera  under  the 

'  ^  •  Winding-u]) 

chambers,  on  the  executors  of  Major  Longworthy  a  former  Acta  is,  for  the 

1         111  purpose  of  ap- 

shareholder.  peaf,  to  be  re- 

garded, not  as 
an  order  of  the 
On  the  27th  of  June,  a  summons  was  taken  out  to  Vice-Chancel- 
lor, but  as 
discharge  the  order  of  the  28th  of  May.     This  came  on  to  analogous  to 

be  heard  on  the  29th  of  June,  before  the  Chief  Clerk,  wlio  br^lw?' 

reftised  to  grant  the  application,  and  adjourned  the  summons  J"*^.  *'  "ubject 

into  Court.  "»om  of  the 

99  th  section  of 
the  Winding- 

On  the  2nd  of  July  a  notice  of  motion  was  served  on  "ndnot'to  those 

behalf  of  LongworiKs  executors,  that  the  order  of  the  28th  of  theSSrdscc- 
g,  ,  .  tionoftheAcI 

of  May  might  be  reversed  or  waived.  of  1849. 

Therefore,  oo 
a  case  for  in- 

On  the  8th  of  July  another  notice  of  motion  was  served  duigenoe  in 
for  leave,  under  11  &  12  Vict.  c.  45,  s.  99,  to  appeal  beingmadeout, 
against  the  order  of  the  28th  of  May,  adding  that,  if  such  ISTrluft 
leave  were  given,  the  Court  would  be  forthwith  moved  to  mow  than  three 
3-1  1  1         o-^r       A  weeks,  to  appeal 

discharge  the  order  of  May  28.  to  the  Court 

fh>m  the  order 
in  chambers. 

The  object  of  the  appeal  was  to  raise  the  question, 
whether  calls  could  be  made  for  the  purpose  of  paying  debts 
incurred  by  the  company  while  trading,  contrary  to  the  pro- 
visions of  the  Joint  Stock  Banking  Act,  7  &  8  Vict.  c.  113, 
befoi'e  half  their  capital  had  been  paid  up.  The  reason  as- 
signed for  the  delay  which  had  taken  place  in  appealing  from 
the  order  was,  that  the  executors  of  Major  Longworth  were 
unable  to  act  without  the  sanction  of  the  Court  of  Chan- 

VOL.   I.  JI   H 
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1859.  the  order  is  treated  as  an  order  by  the  judge,  the  three 
Re  London    weeks  allowed  liave  expired,  and  there  is  no  discretion  to 

Bakkujo™^-  ®°'^g®  ^h®  ^^™®"  If  i^  is  analogous  to  a  Master^s  order, 
poration;     it  can  only  be  appealed  from  by  leave,  and  there  are  no 

Wwor™'.  grounds  for  the  indulgence. 

£XECUTO&B. 

Jvdgmeni,       ViCE-ChANCELLOR   SiR  W.   PaGE   WoOD  : — 

I  think  It  is  the  safer  course,  though  I  am  not  entirely 
satisfied  on  the  point,  to  hold  the  order  by  the  judge  in 
chambers  to  be  analogous  to  the  Master^s  order  under  the 
Winding-up  Acts.  The  Masters  in  Chancery  Abolition 
Act  does  not  seem  to  be  intended  to  alter  the  rights 
of  parties  under  the  Winding-up  Acts,  by  prevent- 
ing the  decision  in  chambers  (though  it  is  deemed  the 
order  of  the  V ice-Chancellor)  from  being  the  subject  of 
appeal.  Therefore,  by  analogy  to  the  course  prescribed  in 
the  Winding-up  Acts  for  an  appeal  from  the  Master^s  order, 
I  think  it  is  competent  to  come  to  the  Court,  and  move  to 
discharge  the  order  of  the  judge  in  chambers.  This  must 
be  within  the  time  prescribed  by  the  Winding-np  Acts, 
that  is,  fourteen  days,  unless  the  Court  enlarge  the  time 
under  the  power  given  by  the  99th  section. 


I  think  there  is  in  this  case  sufficient  reason  to  induce 
me  to  give  leave  to  move  after  the  expiration  of  the  four- 
teen days,  because  the  point  intended  to  be  raised  has 
only  been  cursorily  discussed  before  me  in  chambers, 
without  the  assistance  of  counsel.  Though  I  am  not  alto- 
gether without  doubt  as  to  my  power  to  make  the  order 
at  all,  I  will  give  leave  to  appeal  from  the  order,  the  motion 
to  be  heard  before  me  on  the  next  seal. 


CASES  IN  CHANCERY.  455 

1869. 

Re  LONDON  AND  EASTERN  BANKING  COR-     Juif,  ntk, 
PORATION ;  Ex  Parte  LONGWORTH'S  EXE-  ^'^'v  ^^ 
CUTORS  (No.  2).  ^"IZ^up 

AcU— Illegal 

1  HE  London  and  Eastern  Banking  Corporation  being  in  LiabUUy  of 
course  of  winding  up,  an  order  was  made  at  chambers  on  ^^*^^^'^^^^' 
the  28th  of  May,  1859,  for  a  call  of  £50  per  share  on  the  Com'pMyf  con- 
executors  of  Major  Longworthy  who  had  been  placed  on  7Tsv{'^'^7 
the  list  of  contributories.     The  case  now  came  on  upon  a  ii  3,  contracted 

,,,«,„.-  ^  Uabilitips  by 

motion  that  the  order  for  the  call  might  be  discharged.        trading,  con- 
trary to  the  di- 
rection of  the 

The  order  of  May  28th  was  made  upon  an  affidavit  statmg  J^^inTj  ^'^^'L 
the  liabilities  of  the  Company,  wholly  or  principally  in-  ^«*  P**^  "P- 
curred  in  their  banking  business,  at  £193,000,  and  the  having  been 
estimated  assets  at  £102,000.  ^^Z^up!! 

Held,  that  a 
call  might  be 

The  following  facts  were  in  evidence : — The  Company  lawfully  made 
was  projected  in  1853  as  a  bank,  to  be  estabhshed,  from  the  the  liabilities  w 
1st  of  January,  1854,  under  the  provisions  of  7  &  8  Vict.  ^'»^"'"'«^- 
c.  113,  mainly  by  the  shareholders  of  the  Simla  Bank, 
which  was  intended  to  be  merged  in  the  new  Company. 
At  a  meeting  of  the  Simla  shareholders,  on  the  12th  of  No- 
vember, 1853,  a  draft  deed  of  copartnership  was  settled, 
whereby  the  capital  of  the  new  bank  was  fixed  at  £200,000, 
of  which  £100,000  was  to  be  paid  up,  witli  power  to  in- 
crease the  capital  to  £2,000,000.  The  bank  was  incorpo- 
rated by  letters  patent,  dated  the  20th  of  January,  1855. 
It  had  previously  commenced  business  on  the  1st  of  Janu- 
ary, 1854;  and  in  the  prospectus  issued  on  the  2nd  of 
January,  1854,  it  was  stated  that  capital  to  the  amount 
of  £100,000  had  been  paid  up.  It  appeared  by  the  evi- 
dence, that  at  that  time  only  £84,000  had  been  paid  up, 
and  that  the  capital  paid  up  on  the  24th  of  March,  1854, 
only  amounted  to  £94,000.     The  paid  up  capital  was,  how- 
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1859.         ever,  represented    at   the  time  to  be  £102,900 ;  and  the 
Rb  London     directors  allowed  the  apparent  excess  of  £2900  above  the 
▲xDEAflr^N    requiiied  amount  to  be  withdrawn  by  the  secretary  and 
poratiok;      some  members  of  the  board,  on  relinqmshing  a  portion  of 
lI^owomL'B  ^®^  shares  in  the  Company ;  and  the  deed  was  altered  so 
SxBcuTOBs.     as  to  cany  out  this  arrangement.      It  was  subsequently 
arranged  that  the  capital  should  be  increased  to  £500,000 ; 
and  a  second  alteration  was  accordingly  introduced  into  the 
deed  of  settlement.   In  this  shape  the  deed,  bearing  date  the 
1  St  of  September,  1854,  was  subscribed  by  a  number  of  share- 
holders, who  purported  to  have  paid  up  one-half  of  the  capital 
of  £500,000 ;  but  that  amount  never  was  paid  up  at  any  time 
during  the  existence  of  the  bank,  the  amounts  appearing  by 
the  evidence  to  have  been  paid  up  never  having  exceeded 
£169,900.     An  application  to  discharge   the  winding-up 
order,  on  the  ground  of  the  illegality  of  the  trading  had 
been  previously  refiised. 


ArffvntenL  Mr.  Datiiely  Q.C.,  Mr.  Ctiffard^  Q-C,  and  Mr.  De  Gea?, 

for  Major  LongworiKs  executors : — 

The  statute  7  &  8  Vict.  c.  1 13,  under  which  the  bank 
was  founded,  prohibits  the  commencement  of  business  until 
half  the  capital  has  been  paid  up.  This  was  never  done ; 
and  the  trading  of  the  Company  was  therefore  illegal. 
No  contract  entered  into  in  the  course  of  that  illegal 
trade  can  be  enforced;  or  if  such  contracts  are  en- 
forcible  by  depositors  against  the  bank,  there  is,  at  any 
rate,  no  right  of  contribution  in  the  shareholders  inter 
se  in  respect  of  the  payments  or  liabilities  of  any  of 
them  incurred  in  the  course  of  the  iUegal  trading.  The 
principle  ex  turpi  causa  uon  oritur  actio  applies  equally  to 
shareholders  in  a  company  carrying  on  an  illegal  trade  as  to 
ordinaxy  partners  in  an  illegal  business;  and  in  the  latter 


CASES  IN  CHANCEUY.  467 

case  it  is  settled  that  there  can  be  no  contribution :  Mitchell        1859. 
V.  Cockbum{a)^  De  Begnis  v.  Armi8tead(b\  Ex  parte  Ban-     r^  London 

dleson(c\  Hall  v.  FVanklin{d)y  Merry  weather  y.  Nixan{e),  ^^^^^^ 
and  the  note  thereto.  poratiok  ; 

Eje  parts 

LoNGWORTH*B 

That  proceedings  under  the  Winding-up  Acts  are  for  the  iixKccroBa. 
purpose  of  working  out  contribution  among  the  members,  ArgummL 
and  not  for  the  relief  of  creditors,  is  apparent  on  the  face  of 
the  statutes,  and  settled  by  authority.  Nor  can  the  share- 
holders set  up  ignorance  of  the  illegality  which  appeared  on 
the  books,  and  of  which  they  must  be  taken  to  have  had 
notice :  NicoWa  ease(f). 

Neither  does  the  principle  of  Sharp  v.  Taylor{g)  apply. 
That  was  a  claim  in  respect  of  the  fruits  of  an  illegal  trans- 
action actually  received  by  one  partner  for  the  use  of  him- 
self and  his  co-partner.  This  call  is  made  to  enforce  con- 
tribution by  the  shareholders  to  defray  joint  liabilities  ille- 
gally incurred.  It  is  not  necessary  to  inquire  whether  all 
the  debts  for  which  the  call  is  made  were  incurred  in  the 
illegal  trading.  If  any  were  so,  the  call  is  bad.  It 
is  possible  that  some  liabilities  may  have  been  lawfully  in- 
curred before  the  trading  commenced ;  and  tlie  winding-up 
order  would  be  good  in  respect  of  them,  though  a  call 
wholly  or  partly  for  the  trading  debts  cannot  be  supported. 
The  present  contest  is,  therefore,  not  concluded  by  the 
failure  of  a  previous  application  to  discharge  the  winding-up 
order. 

Mr.  Rohy  Q.C.,  Mr.  Roxburgh^  and  Mr.  Bovilly  for  the 
official  manager,  were  not  called  upon. 

(a)  2  H.  Bl.  379.  (c)  2  Smith's  Lead.  Cases,  419. 

(6)  10  Bing.  107.  (/)  5  Jur.  N  S.  205. 

(c)  Mont.  &  M*A.  86  (g)  2  Ph.  801. 
{(l)  3  M.  &  VV.  269. 
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,^_if^^        ViCE-CnANCELLOR   SiR  W.   PaGE   WoOD  :— 
Re  Ix^ndox 

AND  Eastebn  The  statute  under  which  this  Company  was  established 
Banking  Cor-  .               i       i  .                        i  •       #»              i          • 
i'oration;  enacts^  that  no  banking  partnership  ot  more  than  six  mem- 
Ex  parts  bers  shall  carry  on  business,  unless  by  virtue  of  letters 

LOMOWORTH*8  i../»i  iiiiri  •  i 

EucuTORs.    patent ;  and  it  is  further  enacted,  by  the  5th  section,  that 
judgmefU,      ^^  ^^^^  ^^^  ^  lawful  for  any  such  Company  to  commence 
business  until  all  the  shares  shall  have  been  subscribed  for, 
and  one  half  at  least  of  the  amount  of  each  share  paid  up. 

Therefore,  you  find  the  Company  lawfully  constituted 
when  the  letters  patent  are  granted.  But  it  is  not  lawful 
for  them  to  commence  business  until  certain  conditions  are 
fulfilled,  one  of  which  is,  that  half  the  capital  shall  have 
been  paid  up.  Mr.  Daniel  put  the  argument  as  high  as 
this : — ^That,  if  the  Company  commence  trading  before  the 
preliminary  acts  required  by  the  statute  are  done,  every 
single  contract  entered  into  is  void,  and  no  customer  can 
recover  the  money  he  has  deposited.  This  would  be  to 
give  the  Company  a  general  license  to  commit  fraud.  They 
might  receive  all  the  deposits  they  could  get,  and  pocket 
the  whole,  and  the  depositors  would  be  without  remedy. 
If  the  Legislature  had  said  this  so  plainly  that  I  could  not 
help  putting  that  construction  on  the  Act,  I  should  be 
obliged  to  do  so.  But  I  do  not  find  any  such  plain  enact- 
ment;  and  I  observe,  that*  when  the  Legislature  does 
intend  to  avoid  contracts,  it  uses  very  different  language, 
of  which  an  example  is  furnished  in  the  case  of  Hall  v. 
Frankland.  Is  the  public  to  be  required  to  take  notice 
whether  every  shareholder  has  paid  up  the  requisite  pro- 
portion of  his  shares,  when  there  is  no  way  of  getting  at  the 
fact  but  by  taking  the  word  of  the  directors,  whose  object 
might  be  to  defraud  the  public  by  concealing  the  truth  t 
Nothing  less  than  a  positive  enactment  would  lead  me  to 
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adopt  so  monstrous  a   construction.     I  do  not  find  any  1859. 

distinct  statement,  that  all  contracts  are  to  be  void,    as  rbLondoit 

regards  persons  bonft  fide  contracting  with  the  Company.  ^^^^^, 

I  am,  therefore,  of  opinion,  that  debts  could  be  contracted,  poratiok  ; 

notwithstanding  that  half  the  capital  was  not  paid  up.     I  l^^^r™  ^g 

find  in  the  certificate  a  number  of  such  debts,  all  of  which  Execdtobs. 

must  be  paid  to  the  depositors.  Jvdgment 

The  next  question  relates  to  the  rights  of  shareholders 
inter  se.  It  was  argued,  on  the  authority  of  certain  cases 
upon  illegal  insurance  partnerships,  that,  if  two  persons 
engage  in  an  illegal  business,  and  contract  debts  which 
are  paid  by  one  of  them,  one  cannot  have  contribution 
against  his  partner,  because,  in  order  to  make  out  his  claim, 
he  must  rely  on  the  partnership  contract,  which  is  tainted 
with  illegality.  It  is  further  said — and  in  my  opinion 
correctly  said — that  the  Winding  up  Acts  were  intended 
for  the  relief,  not  of  creditors,  but  of  shareholders.  The 
5th  section  sufficiently  proves  this,  and  the  intention  of  the 
Legislature  has  been  held  to  be,  and  I  happen  to  know 
that  the  intention  of  the  framers  certainly  was,  to  assist  the 
contributories,  and  not  the  creditors.  The  only  way  in 
which  creditors  are  affected  by  any  of  these  Acts  is  by  their 
not  being  aUowed  to  take  proceedings  afler  a  winding-up 
order,  without  the  leave  of  the  Court.  Even  if  I  were  to 
accede  to  the  argument,  that  all  the  shareholders  in  a 
Company,  which  has  failed  to  perform  the  preliminary 
conditions  imposed  by  the  Legislature,  are  in  pari  delictu, 
and  disentitled  to  relief  against  each  other,  there  would 
still  be  this  state  of  things  to  be  provided  for.  Large 
debts  might  be  due  from  the  company,  and  the  assets 
would  be  clearly  applicable  for  their  payment.  If  any 
partner  filed  a  bill  to  wind  up  the  concern,  there  must 
first  be  an  inquiry  as  to  debts;  and  the  assets  could  not 
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1859.        be  distributed  until  the  debts  were  provided  for.    There 
RiTLoiiDOK    ™ght  be  various  expenses  other  than  debts  arising  out  of 
AMD  Eastkrn   illegal  trading  to  be  met ;  and  for  this  purpose  there  would 
poration;     be  a  right  to  contribution.    This  new  point  would  then 
Ex  PARTB     jy^gg — whether,  by  a  kind  of  marshallini?,  the  assets  might 
ExscuTOBs.    not  be  applied  first  to  the  illegal  debts,  leaving  the  legal 
JudffmaiL     expenses  to  be  defi^yed  out  of  the  contributions  t    Another 
singular    question    might  also   arise:  Suppose   the  assets 
were  to  leave  a  surplus  after  paying  the  debts  t    That  must 
go  back ;  and  the  same  sort  of  question  as  to  marshalling 
would  arise.      Until    it  became  perfectly  manifest,  that 
contributions  could  not  be  got  at  by  a  process  of  marshal- 
ling without  making  calls  directly  in  respect  of  the  trading 
debts,  the  Court  would  not  be  forced  to  decide  the  question 
which  is  now  raised.     But  without  putting  the  parties  to 
the  expense  of  an  inquiry  of  this  kind,  I  will  assume,  that, 
having  regard  to  the  large  amount  of  trading  debts  men- 
tioned in  the  certificate,  the  call  is  in  fact  wanted  for  the 
purpose  of  providing  for  those  debts. 

Now,  on  referring  to  the  conditions  imposed  on  com- 
panies by  the  statute  before  they  are  allowed  to  commence 
business,  the  gist  of  the  clause  appears  to  be,  not  to  create 
an  illegality  as  regards  the  public,  but  merely  to  make  the  mar 
naging  partners  liable.  As  was  observed  in  Ernest  v.  Nicholhj 
you  must  take  into  consideration  what  a  joint-stock  company 
is,  and  cannot  treat  it  altogether  as  a  common  partnership. 
These  clauses  may  well  have  been  inserted  to  give  to  the 
shareholders,  and  perhaps  to  the  Attomey-Generalj  a  hold 
upon  the  directors  by  which  to  stop  irregtdar  proceedings. 
But  to  hold  that  shareholders — ^who  have  no  possible  means 
of  learning  whether  or  not  the  requisite  capital  has  really 
been  paid  up,  who,  if  they  look  at  the  books,  may  be  mis- 
led by  false  entries,  who  may  have  no  intention  to  embark 
in  any  iUegal  business,  and  no  knowledge  of  the  illegality  of 
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the  business  carried  on  by  their  directors — to  hold  that  such         1859. 
shareholders  are  in  a  position  parallel  to  that  of  the  partners     rb  London 
in  the  insurance  cases  which  have  been  cited — that  they  RiowiifoOM^- 
are  so  completely  in  pari  delictu,  that  the  Court,  after  the     ^oration  ; 
assets  are  exhausted  in  payment  of  debts,  must  say,  that,  let   lonowWh'b 
creditors  select  whom  they  will  to  sue,  it  will  do  nothing     Exkcutobs. 
to  adjust  the  equities  of  the  shareholders — ^would  be  an      Jud^mmL 
entire  misapplication  of  the  authorities.     There  is  this  just 
distinction : — In  the  cases  referred  to  the  engagement  itself, 
on  which  the  claim  for  contribution  rested,  was  an  agree- 
ment to  carry  on  an  illegal  trade.     Here  the  partners  were 
united  for  a  legal  object.     By  the  letters  patent  the  Com- 
pany was  legally  constituted,  and  the  liability  to  contribu- 
tion was  one  which  all  the   shareholders   undertook.     A 
clause    is    now    pointed    out    showing,    that,    when    the 
directors    began   business    there   were   certain    conditions 
neglected   which   ought  to    have    been    first    performed. 
But  it  would  be  monstrous  and  impossible  to  hold,  that, 
because  those  words  are  in  the  statute,  they  are  to  make 
eveiy  dealing  unlawful  as  regards  the  depositors  and  cus- 
tomers of  the  bank.     Even  to  hold,  as  against  partners 
liable  on  those  dealings,  that  such  a  clause  can  deprive  them 
of  the  right  to  contribution,  would  be  to  go  beyond  any 
authority  which  has  been  cited  to  me.      There  is  a  great 
distinction  between  cases  where  contribution  is  asked  in 
respect  of  debts  which  are  themselves  illegal,  and  incapable 
of  being  recovered  against  the  partnersliip,  and  a  case  like 
this,  where  the  debts  are  bonft  fide,  and  capable  of  being 
recovered  by  the  depositors.      The  clause  of  the   statute 
seems  to  have  been  introduced  as  a  direction  as  to  the 
course  of  proceeding  to  be  taken  after  the  grant  of  the 
letters  patent,  and  not  to  preclude  contribution  after  debts 
have  been  bon&  fide  established  against  the  partnership. 
The  motion  must,  therefore,  be  refused,  with  costs. 
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1869. 
J^^^^^  Re  SEYMOUR'S  TRUSTS. 

WUl— Con- 
Executors  or     A  HIS  was  a  petition  for  the  payment  out  of  Court  of  a 
^^^l^'  fond  paid  ^  ^der  the  Trustee  Relief  Act. 

Bankruptcy, 

qwesLt^t,  W^<«(m  Seymour,  by  his  will,  gave  his  real  and  personal 

life  interest  to  residuaiy  estate  to  trustees,  upon  trust,  inter  alia,  to  stand 

class  as  should  possessed  of  the  sum  of  £9000, 3Z.  per  Cents.,  upon  the  trusts 

^.*«*Sath*and  following :  that  is  to  say,  as  to  £4000,  part  thereof,   upon 

orU^nbtrL  *^^*^   during    the    natural    life    of    his    (the    testator's) 

tors  of  such  of  daughter  Elizabeth  Fowler,  to  pay  the  interest  and  divi- 

the  said  class        ,,,/.i/.i  ii  i. 

as  should  be  dends  thereof  to  her  tor  her  sole  and  separate  use,  and  mi- 
ing"an^chnd'  mediately  after  her  decease,  upon  trust  to  pay  and  divide 
or  chUdren        ^\^q  ^^^  g^m  of  £4000,  3/.  per  Cent.  Reduced  Bank  An- 

livrng  at  ^  *«  . 

death  :—/re/<i,  nuities,  equally,  between  such  of  his  grandchildren  (the 
and  adminis-  children  of  his  Said  daughter)  as  should  be  then  hving,  and 
to^be'rerd*''^*  the  executors  or  administrators  of  such  of  them  as  should  be 

next-of-kin,  then  dead,  leaving  a  child  or  children  surviving  his  said 
but  that  the  i  i  i     .    .  n 

gift  in  that        daughter ;  so  that  the  executors  or  administrators  of  any 

the  estate  re-     such  grandchild  w^ho   should  have   so   died   as  aforesaid, 

prerontedby      leaving   a  child  or  children  surviving  his  said  daughter, 

or  adniinistra-    should  take  the  same  share  as  such  grandchild  would  have 

Held^  also,     taken  under  the  last-mentioned  bequest,  had  he  or  she  sur- 

Juwt^was^^ui-  vived  his  said  daughter.     And  as  to  the  sum  of  £4000 

vaient  to  all-    3^^  p^y  (Jent.  Bank  Annuities,  other  part  of  the  said  sum 

mitation  to  '  '  *  ^  ^ 

each  member  of  £9000  3/.  per  Cent.  Reduced  Bank  Annuities,  upon 
either  of  two  trust  to  pay  and  apply  the  interest  and  dividends  thereof 
surd^SmT!?.  or  ^^^  *^®  Support,  clothing,  maintenance,  and  benefit  of  his  (the 
dying  in  i4.*«     testator's)  SOU,   Wotson  Seymour,  duringr  his  natural    life; 

lifetimeleav-  ^  \  ^        n        \       1  .  1  • 

ing  children  and  from  and  immediately  after  the  decease  of  his  said  son, 
survive^hira,  VLipoji  trust,  as  to  £2000  3Z.  per  Cent.  Reduced  Bank  An- 
*uenU°'that     ^^^^^^h  pa^t  of  the  said  lasl^mentioned  sum  of  £4000  dl. 

the  interest  ot 

a  member  of  the  class,  who  became  bankrupt,  and  died  in  A.'s  lifetime  leaving  children  who 

snnrived  A.j  passed  to  his  assignees. 


CASES  IN  CHANCERY.  473 

per  Cent.  Reduced  Bank  Annuities,  to  pay  and  divide  1869. 
the  same  siun  of  £2000  3/.  per  Cent.  Reduced  Bank  rk  Sktmour*s 
Annuities  between  his  (the  testator^ s)  said  daughter  and  ^h^^ts. 
such  of  his  grandchildren  as  should  be  living  at  the  death  staument. 
of  his  said  son,  and  the  executors  or  administrators  of  such 
of  his  said  grandchildren  as  should  be  then  dead  leaving 
any  child  or  children  living  at  the  death  of  his  said  son,  in 
equal  shares,  so  that  such  executors  or  administrators  of  any 
such  grandchildren  so  dying  and  leaving  child  or  children 
as  aforesaid  should  take  the  same  share  as  such  grand- 
child would  have  taken  under  the  lastr-mentioned  bequest, 
if  he  or  she  had  been  living  at  the  time  of  the  decease 
of  his  said  son.  And  as  to  the  sum  of  £2000  SL  per 
Cent.  Reduced  Bank  Annuities,  residue  of  the  said  last- 
mentioned  sum  of  £4000  3/.  per  Cent.  Reduced  Bank 
Annuities,  upon  trust,  from  and  after  the  death  of  his  said 
son,  if  his  said  daughter  should  be  then  living,  during  the 
natural  life  of  his  said  daughter,  to  pay  the  interest  and 
dividends  thereof  to  her  for  her  sole  and  separate  use  ;  and 
immediately  after  the  decease  of  his  said  daughter,  if  she 
should  survive  his  said  son,  or  if  his  said  daughter  should 
die  in  the  lifetime  of  his  said  son,  then  immediately  aft;er 
the  death  of  his  said  son,  upon  trust  to  pay  and  divide  the 
said  last-mentioned  sum  of  £2000  3Z.  per  Cent  Reduced 
Bank  Annuities,  tesidue  of  the  said  sum  of  £4000  SL  per 
Cent.  Reduced  Bank  Annuities,  equally,  between  such  of 
his  said  grandchildren  as  should  be  then  living,  and  the 
executors  and  administrators  of  such  of  them  as  should  be 
then  dead,  leaving  a  child  or  children  sur\dving  his  said 
son  and  daughter ;  so  that  the  executors  or  administrators 
of  any  such  grandchild  who  should  have  so  died  as  afore- 
said, leaving  a  child  or  children  surviving  his  said  son  and 
daughter,  should  take  the  same  share  as  such  grandchild 
would  have  taken  under  the  last  preceding  bequest  had 
he  or  she  survived  his  said  son  and  daughter.     And  as  to 
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1859.  the  sum  of  £1000  3Z.  per  Cent.  Reduced  Bank  Annuities, 
Kb  SMTiODR'8  residue  of  the  said  sum  of  £9000  3t  per  Cent.  Reduced 
'^""^  Bank  Annuities,  upon  trust,  during  the  natural  life  of  his 
Statement  (the  Said  testator^s)  niece,  Catherine  ParkeSy  to  pay  the  in- 
terest and  dividends  thereof  to  her  for  her  sole  and  separate 
use ;  and  from  and  immediately  after  the  death  of  his  said 
niece,  upon  trust,  as  to  one  moiety  of  the  same  interest  and 
dividends  of  the  said  sum  of  £1000  3/.  per  Cent.  Bank 
Annuities,  if  his  said  son  and  daughter  shotdd  be  then 
living,  and  as  to  the  whole  of  the  said  interest  and  divi- 
dends, if  his  said  son  only  be  then  living,  to  pay  and  apply 
such  moiety,  or  the  whole  of  the  said  interest  and  dividends 
(as  the  case  might  be)  for  the  benefit  of  his  said  son  during 
his  natural  life ;  and  as  to  the  remaining  moiety  of  the 
said  interest  and  dividends  of  the  said  sum  of  £1000  SL 
per  Cent.  Reduced  Bank  Annuities,  if  his  said  son  and 
daughter  shotdd  be  both  living  at  the  time  of  the  death  of 
his  said  niece  Catherine  Parkesy  and  as  to  the  whole  of  the 
said  interest  and  dividends,  if  only  his  said  daughter  should 
be  then  living,  upon  trust,  during  the  natural  life  of  his  said 
daughter,  to  pay  such  moiety,  or  the  whole  of  the  said 
interest  and  dividends  (as  the  case  might  be),  to  her  for  her 
sole  and  separate  use ;  and  immediately  after  the  decease 
of  the  survivor  of  his  said  son  and  daughter,  if  they  or 
either  of  them  shotdd  survive  his  said  niece,  or  if  his  said  son 
and  daughter  should  both  die  in  the  lifetime  of  his  said 
niece,  then  immediately  after  the  death  of  his  said  niece, 
upon  trust  to  pay  and  divide  the  said  sum  of  £1000  3/.  per 
Cent.  Reduced  Bank  Annuities  equally  between  such  of 
his  said  grandchildren  as  should  be  then  living,  and  the 
executors  or  administrators  of  such  of  them  as  should  be 
then  dead  leaving  a  child  or  children  surviving  his  said 
son  and  daughter  and  his  said  niece  Catherine  Partes. 

The  testator  died  in  April,  1846,  leaving  him  sturviving 
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Trusts. 
StatemmL 


his  said  daughter  Elisabeth  Fotolevy  his  said  son  Watson  1859. 
Seymour^  and  his  said  niece  Catherine  Parkesj  and  also  |^  SKmoun's 
six  grandchildren  (the  children  of  his  said  daughter) — 
viz.  John  Seymour  Fowler^  WaUon  Fowler^  Jamee  Fowler^ 
Henry  Fowler j  Elizabeth  the  wife  of  William  Henry  Buddy 
formerly  Elizabeth  Fowler ^  and  Mary  the  wife  o{  J.  A, 
Chomesy  formerly  Mary  Fowler;  of  whom  James  died, 
without  leaving  a  child,  in  1858 ;  and  Tf^^5ondied  in  1854, 
also  without  issue. 


On  the  16th  March,  1855,  Henry  Fowler  was  adjudi- 
cated bankrupt,  and  his  reversionary  interest  in  the  sums 
of  £4000,  £2000,  £2000,  and  £1000  stock  was  sold  by 
his  assignees,  and  ultimately  purchased  by  the  petitioner, 
and  assigned  to  him  on  the  4th  September,  1855. 

Henry  Foxoler  died  on  the  16th  day  of  January,  1856, 
leaving  Roseannea  Fowlery  his  widow,  and  Henry  Seymour 
Fowlery  an  infant  under  the  age  of  twenty-one  years,  his 
only  child,  and  having  by  his  last  will  given  to  his  wife, 
the  said  Roseannea  Fowlery  the  whole  of  his  estate  and 
effects  absolutely,  and  appointed  her  sole  executrix  of  his 
said  wiU. 

Watson  Seymoury  the  testator's  son,  died  on  the  Ist  day 
of  July,  1858. 

The  trustees  of  the  will  paid  four-fifths  of  the  first-men- 
tioned sum  of  £2000  to  the  daughter  and  the  three  sur- 
viving grandchildren  of  the  testator.  The  remaining  fifth, 
being  claimed  by  the  widow  and  child  of  Henry  Fowler  as 
well  as  by  the  Petitioner,  was  paid  into  Court  under  the 
Trustee  Relief  Act. 


Mr.  Melvill  for  the  petitioner : 

VOL.    I.  II 


Argument. 
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1859.  The  gift  to  executors  or  administrators  of  the  grandchild 

Sb  Skt>ioub*s  ^  *  ff^  *^  ^®  grandchild's  estate — u  «.,  to  the  grandchild 

Tbuots.  himself:  Attorney-General  v,  Malkin(a). 


jLfytmtni* 


Henry  Fowler j  therefore,  took  an  interest  in  the  £2000 
in  either  of  these  two  events :  surviving  W.  Seymour,  or 
predeceasing  him,  leaving  children  who  survived  him.  The 
latter  event  has  happened ;  and  the  interest  which  thus 
vested  passed  to  Fotoler^e  assignees  under  the  141st  section 
of  the  Bankruptcy  Consolidation  Act,  12  &  13  Vict.  c.  106. 
The  Petitioner,  who  purchased  firom  the  assignees,  is  there- 
fore entitled  to  the  bankrupt's  share  in  the  fiind. 

Mr.  C.  Hally  for  the  infant  child  of  the  bankrupt : — 

The  terms  of  the  bequest  show  a  clear  intention  to  bene- 
fit the  ciiildren  of  grandchildren.  Executors  or  administr*' 
tors  must,  therefore,  be  read  next  of  kin :  Palin  v.  JBiiU{b)j 
King  v.  Cleaveland(c). 

Mr.  Southgate,  for  the  widow  and  executrix  of  Henry 
Fowler : — 

The  gift  to  executors  or  administrators  enures  for  the 
benefit  of  the  residuary  estate  otH.  Fowler;  but  it  was  not, 
during  the  life  of  W.  Seymour,  an  interest  in  Fowler 
himself,  or,  at  least,  not  mch  an  interest  as  would  pass  to 
assignees. 

Mr.  E.  R.  W.  Forster  for  the  trustees. 


ju^mtnt.     Vicb-Chancellob  Sib  W.  Page  Wood  : — 

The  question  in  this  petition  is,  whether   the  interest 
(a)  2  Ph.  64.    (6)  1  My.  k  K.  470.     (c)  28  Law  Joum.,  Ch.,  74, 
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of  Henry  Fowler  in  a  sum  of  £2000,  settled  by  the  wUl  of        1859. 
WaUon  Sejfffwur,  passed  to  his  assignees  in  bankruptcy,  ru  skymour's 
under  whom  the  Petitioner  claims  as  a  purchaser,  or  whe-       ^^^^ 
ther  this  interest  went  to  Fowler^ a  next  of  kin,  or  formed  part      JudifmtnL 
of  the  residue  of  his  estate.     The  question  arises  thus: — 
The  testator  gave  certain  interests  to  his  two  only  children, 
a  son  and  a  daughter,  for  their  lives,  and,  after  the  son's 
death,  directed  his  trustees  to  stand  possessed  of  the  fund 
of  £2000  now  in  question,  upon  trust  to  divide  it  between 
his  daughter  and  such  of  his  grandcliildren  (tlie  children 
of  his  daughter)  as  should  be  living  at  the  son's  death,  and 
the  executors  or  administrators  of  such  of  his  said  grand- 
children as  should    be  then  dead,  leaving  any  child  or 
children  living  at  the  death  of  his  said  son,  in  equal  shares ; 
80  that  such  executors  or  administrators  of  any  such  grand- 
child so  dying  and  leaving  a  child  or  children  as  aforesaid, 
should  take  the  same  share  as  such  grandchild  would  have 
taken  under  the  last-mentioned  bequest  if  he  or  she  had 
been  living  at  the  time  of  the  death  of  his  said  son^ 

Henry  Fowler  was  a  grandchild  of  the  testator— one  of 
the  daughter's  children — ^who  did  not  survive  the  son,  but 
died  in  his  lifetime,  leaving  a  child  who  survived  the  son 
and  the  bequest  therefore  took  effect.  Henry  Fowler  became 
bankrupt  in  1855,  and  the  Petitioner  claims  by  purchase 
from  his  assignees.  One  point  that  was  argued  was,  that,  by 
the  words  ^executors  or  administrators'  the  testator  intended 
next  of  kin ;  but  on  that  question  I  entertain  a  clear  opinion, 
that  it  is  impossible,  having  regard  to  the  authorities,  to  de« 
termine  that  the  phrase,  ^executors  or  administrators,' 
means  anything  but  what  the  words  themselves  express. 
In  some  of  the  decisions  prior  to  Ripley  v.  Waterworth 
it  had  been  doubted,  whether,  under  such  a  limitation, 
the  property  would  go  to  the  executors  or  administra- 
tors beneficially,  or  should  be  administered  in  the  same 

Ii2 
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1859.        way  aa  the  other  estate  coming  to  their  hands ;   and  it 
Bb  Sbtmoub*s  ^Afl  been  argned  here,   that  an  intention  may  be   disco- 
Tbuots.       vered  to  benefit  the  children  of  grandchildren,  and  that  the 
Judffmeru,      words  must  therefore  be  taken  to  mean  next  of  kin.    The 
inference,    however,  seems  to  be  rather  the  other  way; 
because  the  testator  could  easily  hare  said  next  of  kin  if 
that  had  been  his  intention.      The  authorities,  however, 
conclude  the  question.     One  of  the  latest  is  Lang  v.  Wat- 
iin8on{a).     That  was  a  case  less  favourable  to  the  con- 
struction adopted  than  the  present,  because  there  the  gift 
was  ^'  to  the  executors  or  executrixes  whom  my  sister  may 
appoint,''  the  word  '  administrators'  not  being  added ;  but 
it  was  held,  that  this  was  equivalent  to  a  direction  that  the 
property  should  be  administered  in  the  same  manner  as  if 
it  formed  part  of  the  sister's  estate. 

The  only  remaining  question  is,  whether  the  limitation 
to  such  grandchildren  as  should  survive  the  son,  and  the 
executors  or  administrators  of  such  as  should  be  then  dead, 
leaving  any  child  or  children  living  at  the  son's  death, 
created  in  the  latter  event  such  an  interest  in  the  grand- 
children as  would  pass  to  their  assignees  in  bankruptcy. 
It  must  be  observed,  that  there  is  a  limitation  to  every 
grandchild  for  his  own  benefit  if  living;  but  if  he  pre- 
deceased the  son,  leaving  children  who  survived  him,  then 
for  the  benefit  of  his  estate.  I  can  make  no  distinction 
between  the  two  portions  of  the  gift.  It  is  a  bequest  to 
grandchildren  in  either  of  two  events— one  that  they  should 
survive  the  son,  the  other  that  they  should  die  in  his  life- 
time, leaving  children  who  should  survive  him.  If  the 
words  are  fi)llowed  precisely,  the  effect  is  the  same,  because 
the  fimitation  to  executors  or  administrators  makes  the  gift 
part  of  Ae  personal  estate  of  the  deceased  grandchild.  On 
surviving  the  testator,  each  grandchild  acquired  an  interest 

(a)  17  Beav.  471. 
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in  the  contingent  gift,  even  though  his  might  not  be  the  hands  *- 1859. 
to  receive  it.  As  to  the  second  point^thereforei  I  think  it  dear  r,  Setmour'« 
that  this  is  such  an  interest  as  would  pass  under  the  141st  Trusts. 
section  of  the  Bankruptcy  Act  Although  I  have  no  doubt  Judgmetu, 
on  the  point,  there  are  some  observations  in  HoUoway  v. 
Clarki(>n{a)y  which  are  so  pertinent,  that  I  think  it  de» 
sirable  to  refer  to  them.  In  that  case,  it  is  true  there  was 
a  preceding  life  interest  given  to  the  persons  whose  exe- 
cutors or  administrators  were  the  object  of  the  gift  in  ques- 
tion ;  but  the  Vice-Chancellor,  in  commenting  on  this  part 
of  the  case,  said,  ^^In  deciding  this  question,  the  Court 
must  lay  whoUy  out  of  consideration  the  circumstance  that 
a  life  estate  is  given,  in  the  first  instance,  to  the  party  to 
whose  representatives  the  corpus  is  afterwards  given."  He 
puts  that  fact  aside,  therefore,  and  then  he  goes  on  to  say, 
^^  There  is  no  analogy  between  real  and  personal  estate  in 
this  particular:  but  still,  assuming  that  the  executor  or 
administrator  is  to  take,  and  that  he  takes  as  executor  or 
administrator,  and  as  trustee  only,  it  would  seem  to  follow, 
that  the  party  whose  estate  is  represented  must  have  a 
disposing  power  over  this  as  over  other  parts  of  his  estate, 
notwithstanding  the  peculiar  manner  in  which  it  becomes 
part  of  his  estate."  This  is  exactly  what  I  hold  in  the 
present  case.  The  interest  in  question,  therefore,  passed 
to  the  assignees,  through  whom  it  has  come  to  the  Peti- 
tioner; and  he  is  therefore  entitled  to  an  order  according  to 
the  prayer  of  his  petition. 

(a)  2  Hare,  521. 
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1859. 
Jyly  20/A. 

Joint  Stock 

Company — 

Contract  with 

JHrtctor. 

A  contract  be- 
tween a  com- 
pany and  a  per- 
■on  who  acta  aa 
a  director, 
whether  legally 
appointed  or 
not,  is  within 
the  prohibition 
of  7  &  8  Vict 
c.  110,  s.  29. 
The  exception, 
in  that  sec- 
tion, of  con- 
tracts for  ar- 
ticles or  ser- 
vices, the  sub- 
ject of  the  pro- 
per business  of 
the  Company, 
refers  to  articles 
and  services 
supplied  or 
rendered  by 
the  Company 
to  a  director, 
and  not  to 
those  supplied 
by  a  director 
to  the  Com- 
pany. 


Re   south  ESSEX  GAS   LIGHT  AND  COKE 
COMPANY;  Ex  Pakte  STEAES. 

1  HIS  was  a  summons  adjourned  from  chambers,  to  deter- 
mine the  validity  of  a  contract,  under  which  Mr.  Stears 
claimed  to  be  a  creditor  for  £2^090  of  the  Company,  which 
was  in  course  of  winding  up. 

It  appeared,  that,  on  the  12th  of  July,  1853,  a  specification 
for  the  erection  of  gas  works  was  submitted  by  SUars  to  the 
Board  of  Directors  of  the  Company,  and  approved ;  and  the 
solicitors  of  the  Company  were  directed  to  prepare  an  agree- 
ment to  carry  it  into  effect. 

At  a  board  meeting  held  on  the  13th  of  July,  it  was 
resolved — '^  That  Mr.  Stears  be  elected  an  honoraiy  Di- 
rector of  this  Board  until  his  contract  for  the  Company's 
works  shall  be  completed,  when  it  is  understood  he  will  be 
elected  an  ordinary  member  of  the  same ;  that  Mr.  Steari 
offer  to  contract  for  the  erection  of  the  Company's  works 
for  the  sum  of  £9,500,  as  specified  on  paper  marked  A.,  be 
accepted;  and  that  the  solicitors  be  requested  to  prepare  the 
requisite  agreement  for  the  same." 


At  a  board  meeting  held  on  the  19th  of  July,  at  which 
Stears  and  five  of  the  former  directors  were  present,  the 
draft  agreement  was  approved. 

At  a  board  meeting  held  on  the  21st  of  July,  at  which 
Stears  and  three  other  directors  were  present,  £100  was 
ordered  to  be  paid  to  Stears  on  account  of  the  contract. 


At  a  board  meeting  held  on  the  28th  of  July,  at  which 
Slcars  and  four  other  directors  were  present,  the  contract 
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with  Stears  was  sealed^  and   it  was   agreed  to  pay  him        1859. 
£2000  on  the  10th  of  August,  or  as  soon  fts  possible  after. 

At  two  board  meetings,  one  on  the  26th  of  August  and 
the  other  on  the  10th  of  September,  Stears  was  present 
together  with  two  other  directors,  three  being  the  quorum 
fixed  by  the  Compan/s  deed.  On  the  latter  of  the  two 
meetings  a  loan  of  £1000  from  the  ^gis  Company  was 
sanctioned. 

On  the  21st  of  September,  1853,  a  general  meeting  of 
the  shareholders  was  held,  at  which  the  following  resolutions 
were  passed : — 

Proposed  by  Mr.  Pocockj  and  seconded  by  Mr.  Stears — 
"  That  the  resolution  of  the  Board  of  Directors  of  the  10th 
of  September,  referring  to  the  loan  of  £1000  made  by  the 
JEgis  Company  to  the  South  Essex  Gas  Light  and  Coke 
Company,  be  allowed  and  confirmed."  Carried  unanimously. 

Proposed  by  Mr.  Doumesj  and  seconded  by  Mr.  Edward 
Stears — ^^  That  the  acts  and  deeds  of  the  Board  of  Directors 
be  confirmed."     Carried  unanimously. 

It  did  not  appear  that  at  this  meeting  any  specific  refer- 
ence was  made  to  Stears^  contract. 

By  the  31st  clause  of  the  Compan/s  deed,  the  directors 
were  to  be  elected  at  the  general  meetings ;  and  by  the  56th 
clause  no  business  was  to  be  transacted  at  any  board  unless 
three  directors  should  be  present.  There  was  no  mention 
in  the  deed  of  honorary  directors. 

Stears  was  not  a  shareholder  in  the  Company.  Stears* 
claim   under  his   contract  was   resisted,   on   the   ground 
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1859. 

Be  South 
Essex  Gas 
Light  akd 
Coke  Com- 
pany; 

£x  PARTS 

Stjearb. 


that  he  was  a  director^  and  that  the  contract  had 
not  been  cx>nfirmed  as  required  by  the  Joint  Stock  Com- 
panies Act  (a)  under  which  the  Company  was  formed. 

The  28th  section  enacts,  that  every  director  shall  hold, 
at  leasty  one  share.  The  29th  section  enacts,  ^^  that  if  any 
contract  or  dealing  (except  a  policy  of  assurance,  grant  of 
annuity,  or  contract  for  the  purchase  of  an  article,  or  of 
sendee,  which  is  respectively  the  subject  of  the  proper  busi- 
ness of  the  Company,  such  contract  being  made  upon  the 
same  or  the  like  terms  as  any  like  contract  with  other  cus- 
tomers or  purchasers,)  shall  be  entered  into,  in  which  any 
director  shall  be  interested,  then  the  terms  of  such  contract 
or  dealing  shall  be  submitted  to  the  next  general  or  special 
meeting  of  the  shareholders  to  be  summoned  for  that  pur- 
pose; and  that  no  such  contract  shall  have  force  untU 
approved  and  confirmed  by  the  majority  of  votes  of  the 
shareholders  present  at  such  meeting.'' 

The  30th  section  validates  acts  done  by  a  director,  not- 
withstanding any  defect  of  appointment  or  disqualification. 


Aryumeni.         Mr.  Daniel^  Q.C.,  and  Mr.  Roxburghj  for  Stears: — 

1.  Stears  never  was  legally  a  director,  and  is,  therefore, 
not  within  the  29th  clause  of  the  statute.  The  3rd  section 
of  the  statute  defines  the  word  "director,"  which  clearly 
does  not  apply  to  Stearsy  who,  though  called  an  honorary 
director,  was  not  a  director  at  all.  He  was  not  appointed 
by  a  general  meeting  as  prescribed  by  the  deed;  and  he  had 
not  a  single  share,  which  is  contrary  to  the  provision  of 
the  28th  section  of  the  Act. 


(o)  7  &  8  Vict.  c.  110. 
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2.  K  Stears  had  been  a  director^  the  contract  to  constmct 
the  Company's  works  was  within  the  exception  of  the  29th 
section.  Constructing  the  works  was  a  service  which  was 
the  subject  of  the  proper  business  of  the  Company. 

[They  cited  Ernest  v.  NicholU(a)y  Murraifs  Executors^ 
€ase{b)^ 

Sir  Hugh  Cairns  J  Q.C.,  and  Mr.  Sliebbeare,  for  the 
oiBcial  manager,  were  not  called  upon. 
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1859. 

Rb  South 
EasBx  Gas 
Light  and 
Coke  Cox- 
pant; 

£X  PARTS 

Stkars. 
Argumeni» 


Yice-Chancellob  Sib  W.  Page  Wood  : — 

I  must  hold  that  this  contract  is  within  the  prohibition  of 
the  29th  section  of  the  Act.  The  object  of  the  clause  is  to 
prevent  a  person,  who  is  a  tmsteoy  from  entering  into  con- 
tracts on  behalf  of  his  cestuis  que  trustent  in  which  he  is 
himself  personally  interested.  The  exception  to  the  pro- 
hibition introduced  by  the  words  ^  no  such  contract  shall 
have  force  until  approved  and  confirmed/'  is  intended  to 
afibrd  an  opportunity  to  the  cestui  que  trust  to  consider 
whether  he  tdll  ratify  any  such  contract. 

But,  then,  the  prohibition  is  subject  to  this  further  excep- 
tion— "  except  a  contract  for  the  purchase  of  an  article,  or 
of  service,  which  is  respectively  the  subject  of  the  proper 
business  of  the  Company."  It  was  argued,  that  any  contract 
by  which  a  director  engages  to  supply  articles,  or  to  do  any 
service  for  his  Company  within  the  scope  of  their  business, 
is  exempt  from  the  prohibition.  If  this  were  the  meaning, 
it  is  hard  to  say  what  operation  the  section  could  have, 
because  the  Legislature  cannot  be  supposed  to  have  con- 
templated any  dealings  by  a  Company  other  than  those 


Judgmeni, 


(a)  6  H.  L.  C.  401. 


(6)  5  De  G.,  M.,  &  G.  746. 
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1869.  within  the  scope  of  its  proper  business,  which  alone  would 
be  lawfuL  But  the  real  meaning  of  the  exception  is 
supplied  by  the  following  words,  "  such  contract  being  made 
in  the  same  terms  as  any  like  contract  with  other  customers 
or  purchasers."  That  is,  any  director  is  to  be  at  liberty  to 
deal  as  a  customer  of  his  Company,  to  buy  coals  from  it,  if 
Judffment.  it  is  a  coal  company,  and  to  be  served  with  gas  or  water,  if 
these  are  the  articles  which  the  company  supplies.  The 
exception  applies  to  sales  and  services  by  the  Company  to 
the  directors,  not  by  the  directors  to  the  Company. 


The  other  question  is,  whether  Mn  Stears  is  to  be  con- 
sidered as  having  been  a  director  when  this  contract  was 
entered  into.  The  intention  of  the  statute  clearly  is,  that 
no  person  who  undertakes  to  manage  the  business  of  a  com- 
pany shall  have  any  interest  in  the  contracts  entered  into  by 
it.  What  occurred  was  this :  On  the  12th  of  July  the  works 
to  be  done  were  arranged,  but  no  agreement  was  setded. 
On  the  19th  a  draft  agreement  was  approved ;  and  on  the 
28th  the  contract  was  sealed  by  the  direction  of  the  Board. 
On  the  13th  of  July  it  was  resolved  by  the  Board  that 
Mr.  Stears  be  elected  an  honorary  director,  whatever  that 
may  mean,  until  the  completion  of  his  contract,  with  the 
imderstanding  that  he  was  then  to  become  an  ordinary 
member  of  the  Board.  This  seems  to  have  been  done  for 
the  purpose  of  escaping  the  letter  of  the  statute.  But  what 
actually  took  place  was,  that  Steara  sat  as  a  director  at 
every  meeting  subsequent  to  the  13th  of  July,  including 
the  meetings  of  the  19th,  21st,  and  28th,  when  his  contract 
was  approved  and  executed,  and  when  money  was  ordered 
to  be  paid  to  him  on  account  of  it.  He  was  himself  a  party 
to  the  approval  of  his  own  contract,  and,  therefore,  within 
the  mischief  of  the  Act.  His  own  view  of  his  position  is 
sufficiently  clear,  from  the  fact,  that  on  two  occasions,  the 
26th  August  and  the  10th  September,  he  attended,  and 
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made  up  the  quorum.  The  last  occasion  is  espedallj 
noticeable,  because  it  was  then  that  the  contract  for  the 
£1000  loan,  afterwards  confirmed  by  the  resolution  of  the 
general  meeting  of  the  21st  of  September,  and  described  in 
that  resolution  as  a  contract  "  by  the  Board,"  was  entered 
into ;  the  fact  being,  that,  unless  by  treating  Mr.  Stears  as 
an  acting  director,  there  would  have  been  no  quorum,  and 
therefore  no  contract  by  the  Board.  Stearif  conduct, 
therefore,  shows  what  he  understood  by  an  ^^  honorary 
director."  The  30th  section  of  the  Act  throws  much  light 
on  the  question.  It  confirms  acts  done  by  persons  acting 
as  directors,  notwithstanding  the  incapacity  or  disqualifica- 
tion of  any  of  them.  Mr.  Stears  did  take  an  active  part  as 
a  director.  On  the  10th  September  he  is  mentioned  as 
taking  objections  to  the  course  proposed ;  and  it  is  clear, 
that  whatever  character  he  then  filled  was  the  same  as  that 
which  he  had  filled  continuously  from  his  election,  and,  there- 
fore, at  the  time  when  his  contract  was  entered  into.  It  is 
said,  that  the  deed  does  not  authorise  the  appointment  of  hono- 
raiy  directors,  and  that  it  requires  directors  to  be  appointed 
not  by  the  Board  but  by  a  general  meeting.  The  Act 
moreover  requires  directors  to  be  shareholders.  Mr.  Steara 
was,  therefore,  not  legally  appointed  a  director.  But  the 
30th  section  cures  all  defects  of  that  kind,  and  having 
acted  as  a  director  he  must  be  deemed  to  be  a  director 
within  the  prohibition  of  the  29th  section.  His  con- 
tract, therefore,  could  not  be  valid  unless  confirmed  by  a 
general  meeting;  and  for  this  purpose  the  Act  requires 
that  the  terms  be  submitted  to  the  meeting.  This  was 
not  done,  and  the  contract  is,  therefore,  void.  In  the 
case  before  the  Lords  Justices  it  was  quite  different. 
There  there  was  a  report  on  the  contract  submitted  to  the 
meeting,  but  nothing  of  the  sort  was  done  here.  The  claim 
of  Mr.  Stearsy  so  far  as  it  rests  on  the  contract,  is,  there- 


1859. 


Jwl^fmenL 
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1859.  fore,  bad.  There  will  be  no  order  on  the  summonsi  but 
Steam  is  to  be  at  liberty  to  bring  any  action  he  majr  be 
advifled  against  the  official  managers  on  paying  the  costs 
of  this  application. 


jvbr.  uih.  HAMER  v.  TILSLEY, 

Hmbandtmd     OT 

TTi/tf— JifofMf    1  HIS  case  came  on  npon  demurrer.    The  material  state- 
w^JTpiv-    Qioi^ts  of  the  bill  were  as  follows : — 

ptrtj— 'Divorce 

Ah   b   d  ^ — ^*   Certain  house  property  was  devised  to  Mary 

pended  money  Potoell  for  life,  with  remainder,  subject  to  certain  charges, 
npainor ]^    to  the  Defendant,  Mary  Ann  JiUley,  absolutely. 

pwty  of  which 
he  was  tenant 

pur  autre  rie,        A  5.  The  Plaintiff,  John  Earner,  married  the  Defendant 

the  remainder  . 

being  in  hie  in  December,  1845 ;  and  afterwards,  in  November,  1855,  he 

ute^pur  au^  purchased  the  life  interest  of  Mary  Powell  in  the  premises; 

^h*rtf^2L  *^«id  his  principal  motive  for  purchasing  such  life  interest 

wards  expired,  as  aforesaid  was,  that  he  might  obtain  possession   of  the 

haying  been  said  messuages  and  premises,  and  effect  the  repairs  which 

reuiraof  Uie  ^^'^  absolutely  necessary  for  their  preservation,  with  a  view 

wife's  adultery,  ^  hls  interest  therein  in  riffht  of  his  said  wife." 

the  husband  " 

filed  his  biU  to 

aiorat*of  hia        6.  Mary  PoweU  died  in  May,  1858. 

expenditure  de- 
clared a  charge 

upon  the  pro-  7.  "The  Plaintiff,  in  or  about  the  month  of  May,  1856, 
bill  a  demurrer  finding  that  the  said  messuages  and  premises  were  in  such 
equitywai  ^  condition  of  dilapidation  and  decay  as  to  be  wholly  inca- 
aUowed.  pable  of  being  occupied  or  let,  and  would  very  shortly  have 

crumbled  to  ruin,  commenced,  with  the  privity  and  con- 
currence and  at  the  earnest  solicitation  of  the  Defendant, 
putting  the  same  into  a  tenantable  state,  and  has  since, 
from  time  to  time,  and  with  the  like  privity  and  concur- 
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rence  and  request  and  solicitation,  expended,  in  substantial 
and  necessary  repairs  of  the  said  premises,  sums  amounting 
in  the  whole  to  the  sum  of  £230,  or  thereabouts." 

8.  Earlj  in  1859  the  Plaintiff  commenced  a  suit  in  the 
Divorce  Court,  in  which,  by  a  decree  of  the  24th  of  May, 
1859,  the  marriage  between  the  Plaintiff  and  Defendant 
was  dissolved,  on  the  ground  of  the  Defendant's  adultery. 

9 — 12.  The  Plaintiff  was  in  receipt  of  the  rents,  which 
averaged  £35 ;  and  the  Defendant  commenced  an  action 
of  ejectment  to  recover  the  premises ;  to  which  the  Plaintiff 
was  advised  he  had  no  sufficient  defence  at  law. 

13.  ^^The  said  sum  of  £230  was  so  advanced  by  the 
Plaintiff  solely  for  the  purpose  of  making  necessary  and 
substantial  repairs,  without  which  the  said  premises  would 
have  been  wholly  unfit  for  occupation,  and  must  have  con- 
tinued vacant ;  and  the  said  sum  was  so  advanced  on  the 
faith  of  the  Plaintiff  being  entitled  to  receive  the  rents  and 
profits  of  the  said  premises  during  the  joint  lives  of  himself 
and  the  Defendant,  and  was  intended  to  be  charged  in 
equity  thereupon." 

The  bill  prayed  that  the  Plaintiff's  expenditure  might  be 
declared  an  equitable  charge  on  the  premises,  for  an  injunc- 
tion to  restrain  the  action,  and  for  consequential  relief. 

To  this  bill  the  Defendant  demurred  for  want  of  equity. 
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Siatinuni. 


Mr.  E.  F.  Smith  for  the  demurrer. — The  Plaintiff  can-     Argument. 
not  claim  compensation  under  any  contract,  whether  ex- 
press  or  implied,  with  his  wife,  she  being  incapable  of  con- 
tracting with  him.      Neither  can  he  claim  in  his  character 
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1869.        of  tenant  for  life,  for  such  repairs  are  not  s  dMUPgB  on 
^^i^^^i^     the    inheritance:    Caldecott   v.   Brown {a)y    Sharshaw  v. 

Arffumemt,  j^^  j^j^^  fo^  ^^^  bill.— The  gTOoad  on  which  the 
PldntiiTs  clum  rests  is  the  general  equity  that  no  one 
shall  be  allowed  to  take  advantage  of  his  own  wrong. 
Dann  v.  Spunier(c)  is  an  example  of  this  equity,  and  so 
are  the  cases  where  a  man  has  stood  by  while  another  was 
building  on  his  land.  Here  the  Defendant's  adultery  has, 
unless  relief  be  given  in  this  Court,  transferred  from  the 
Plaintiff  the  rents  which  the  Plaintiff's  expenditure 
created,  and  which,  but  for  the  Defendant's  breach  of  the 
marriage  contract,  he  would  have  enjoyed  during  her  life. 
It  is  true  that  after  marriage  the  wife  cannot  contract  with 
her  husband ;  but  here  it  was  part  of  the  marriage  contract 
that  tlie  husband  should  enjoy  these  rents  until  his  wife's 
death,  and  by  breaking  another  part  of  the  same  contract 
the  Defendant  has  at  law  obtained  the  title  to  these  rents 
herself. 


The  Vice-chancellor. — ^Is  there  not  a  clause  in  the 
Divorce  Act  enabling  the  Court  to  direct  a  settlement  on 
decreeing  a  divorce  ? 

Mr.  Eddis. — ^The  clause  enables  the  Court  to  direct  a 
settlement  on  the  innocent  party  or  the  children. 


JtidgmeiU. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

I  am  of  opinion  that  this  bill  cannot  be  sustained.  The 
equity  alleged  rests  simply  upon  the  grounds  stated  in  the 
7th  and  11th  paragraphs  of  the  bill,   namely,   that  the 

(a)  2  Hare,  144.        (6)  Kay,  333.        (r)  7  Ves.  231. 


CASES  IX  CHANCERY.  489 

Plauntiff  incurred  the  siud  expenditure  on  the  faith  of  1859. 
being  entitled  to  receiTe  the  rents  daring  his  wife^s  li&. 
First,  look  at  the  case  as  it  would  stand  if  tbore  had 
been  no  divoree,  and  the  coverture  had  determined  by  the 
death  of  the  husband.  It  is  fiam  that  in  that  event  his 
executors  could  not  h«*»  daimed  compensation  for  this 
outlay.  But  it  M  mid  that  the  husband  claims  on  the 
footing  of  eetttract.  How  can  a  man  contract  with  his 
own  irife  that  in  the  event  of  a  divorce  he  shall  be  recom- 
jMlsed  his  outlay,  by  being  allowed  to  receive  the  rents  of 
his  wife's  estate  during  the  remainder  of  her  life?  No  such 
contract  can  be  made ;  neither  can  the  wife  be  bound  by 
standing  by  and  seeing  her  husband  lay  out  money  on  an 
estate  which  was  not  even  hers  at  the  time,  the  cestui  que 
vie  having  been  alive  at  the  date  of  the  repairs.  This  can- 
not amount  to  a  contract  or  charge,  which  (except  by  means 
of  an  acknowledged  deed)  the  married  woman  was  incompe- 
tent to  make.  There  can  be  no  such  agreement  between  hus- 
band and  wife.  The  Plaintiff  says  that  he  laid  out  the  money 
on  the  faith  and  expectation  that  he  would  continue  in  the 
enjoyment  of  the  rents  during  her  life,  and  that  she  by 
her  misconduct  rendered  a  divorce  necessary,  and  disap- 
pointed his  expectation.  If  I  were  to  hold  this  a  ground 
for  the  interference  of  the  Courts,  every  expectation  of  a 
husband  with  reference  to  the  enjoyment  of  his  wife's  pro- 
perty would,  in  the  event  of  a  divorce,  form  the  subject  of 
a  suit  in  equity,  and  I  should  be  opening  a  door  for  a  mass 
of  litigation  founded  on  such  alleged  expectations.  But  the 
conclusive  answer  to  the  Plaintiff's  case  is,  that  the  Legis- 
lature has  provided  an  express  remedy.  When  divorces  were 
granted  only  by  Act  of  Parliament  the  Legislature  was  in 
the  habit  of  introducing  suitable  clauses,  regulating  the 
property  of  the  husband  and  wife  who  were  divorced.  In 
handing  over  the  jurisdiction  to  the  Divorce  Court,  the 
Legislature  transferred  part  of  this  power  to  the  Court, 
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and  enabled  it  to  make  a  settlement  upon  the  innocent 
party  or  the  children  of  the  marriage.  The  PFaintiff  might, 
therefore,  have  applied  under  this  clause  to  the  Divorce 
Court,  stating  all  the  facts  which  he  has  brought  before  me, 
and  asking  for  a  settlement  on  him  during  the  joint  lives  of 
himself  and  his  wife,  or  for  such  time  as  would  compensate 
him  for  his  outlay.  As  a  ready  mode  of  obtaining  justice 
was  supplied  by  this  provision  of  the  Divorce  Act,  and  as 
the  Plaintiff  has  not  aviuled  himself  of  it,  I  cannot  inter- 
fere to  stay  the  action  of  ejectment.  The  demurrer  must, 
therefore,  be  allowed. 


Nov.  19th, 

Wia—Con" 

ttructian — 

Next  of  Kin. 

A  testator  de- 
Tised  and  be- 
queathed all  his 
real  and  per- 
sonal estate 
npon  trust  to 


MOSS  V.  DUNLOP. 

William  DUNLOP,  by  his  will,  dated  the  2nd  of 
February,  1850,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  trust  to  convert  and  invest 
in  Government  securities,  and  out  of  the  dividends  and 
vwt^^dout of  iJ^^^crest  to  pay  the  annuities  mentioned  in  the  following 

the  income  to      clause  : — 
paj  yarious 
annuities,  and 

residue  which        "  To  my  brother  John  James  Dunlapy  of  New   City 

S^iiffici^r  Chambers^  BUhopegatestreet  Withifiy  in  the  City  ot  London^ 

to  provide  for  the  sum  of  £100,  during  all  the  days  of  his  life  ;  and  after 

and  also  such  his  death,  and  in  the  event  of  his  marrying,  the  like  sum 

become  avaU-  o^  £100  to  and  among  his  children,  if  any  he  have,  per  ca- 

twrniMtion  oV  P^**>  ^°*^^  ^^^  ^^  respectively,  if  males,  attain  the  age  of 

the  said  annul-  twenty-one  years,  and  if  females,  be  married ;  to  my  sister 

ties,  in  such 

manner  as  tes-   Mrs.  Elizaheth  Dunlopy  or  Rankiney  wife  of  Robert  Rankiney 

tator  should 

appoint;  and, 

failing  such  appointment,  "  to  pay  the  same  to  my  own  next  of  kin  for  the  time  being,  equally 

among  them  share  and  share  alike,  declaring  hereby  that  my  said  trustees  shall  be  the  sole 

Judges  as  to  whether  the  whole,  and  what  parts,  of  my  said  means,  estate,  and  effects  is  and 

shall  be  necessary  for  the  purposes  aforesaid,  or  any  of  them  ** : — Held,  that  the  next  of  kin  at 

testator's  death  were  entitled  to  the  residue,  including  both  the  original  surplus  and  the  sums 

set  free  by  the  dropping  of  annuities. 


Statement, 
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the  sum  of  £50  per  annum  during  all  the  days  of  her  1^59 
life,  and  after  her  death  the  like  sum  of  £50  to  and  among 
her  children  by  her  marriage  with  the  said  Robert  Ran- 
kincy  per  capita,  imtil  they  shall  respectively,  if  males,  at- 
tain the  age  of  twenty-one  years,  and  if  females,  be  mar- 
ried; to  my  sister  Mrs.  Margaret  Dunlop  or  Davidson^  widow 
of  Alexander  Davidson^  the  sum  of  £50  per  annum  during 
all  the  days  of  her  life,  and  aft;er  her  death  the  like  sum 
of  £50  to  her  son  by  her  marriage  with  the  said  Alexander 
Davidson^  until  he  shall  attain  the  age  of  twenty-one  years; 
and  to  my  sister  Mrs.  Jane  Dunlop  or  Martinej  wife  of 
the  Key.  John  M.  Martinet  the  sum  of  £50  per  annum 
during  all  the  days  of  her  life,  and  after  her  death  the  like 
sum  of  £50  to  her  said  husband  during  all  the  days  of  his 
life,  and  afi;er  his  death  to  and  among  her  children  by 
her  present  marriage,  per  capita,  if  she  any  have,  until  they 
shall  respectively,  if  males,  attain  the  age  of  twenty-one 
years,  and  if  females,  be  married." 

The  residuary  gift  was  as  follows : — "  And  upon  further 
trust  to  dispose  of  and  apply  the  remainder  of  my  said 
means,  estate,  and  effects,  in  the  event  of  the  said  residue 
being  more  than  sufficient  to  enable  my  said  trustees  to 
pay,  satisfy,  and  provide  for  the  annuities  hereby  granted, 
and  to  carry  into  effect  the  other  purposes  hereof,  and  also 
such  sum  or  sums  of  money  as  may  arise  or  become  avail- 
able from  or  by  reason  of  the  determination  of  any  of  the 
said  annuities,  in  such  manner  as  I  may  appoint  by  any 
writing  under  my  hand,  although  the  said  writing  may  be 
informal  and  deficient  in  the  usual  formalities  required  by 
law,  and  failing  such  appointment  to  pay  the  same  to  my 
own  next  of  kin  for  the  time  being  equally  among  them, 
share  and  share  alike;  declaring  hereby,  that  my  said 
trustees  shall  be  the  sole  judges  as  to  whether  the  whole 
and  what  parts  of  my  said  means,  estate,  and  effects  is  and 
shall  be  necessary  for  the  purposes  hereof  or  any  of  them,' 

VOL.    \.  K  K       ♦ 
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The  will  concluded  with  the  clause : — "  And  I  hereby 
reserve  my  own  life  rent  of  my  said  means,  estate^  and 
eifects,  and  full  power  at  any  time  to  alter  and  revoke  these 
presents,  in  whole  or  in  part,  and  to  dispose  of  my  said 
means,  estate,  and  effects  as  to  me  may  seem  proper." 


The  testator  died  in  November,  1851,  and  the  trustees 
invested  a  sufficient  sum  to  answer  the  annuities,  and  had 
a  surplus  in  their  hands.  The  testator  made  no  appoint- 
ment of  the  residue  under  the  power  reserved.  This  bill 
was  filed  by  the  trustees  for  administration  of  the  estate ; 
and  an  order  for  administration  was  made,  and  also  a  certi- 
ficate of  the  Chief  Clerk,  dated  18th  of  December,  1855, 
finding  that  the  next  of  kin  at  testator^s  death  were  J,  J. 
Dunlop,  Jane  wife  of  M,  Martinej  Elizabeth  wife  of  R. 
Rankiney  and  Margaret  Davidsouy  widow,  since  deceased, 
of  whose  estate  her  son  Alexander  Davidson  was  adminis- 
trator. Alexander  Davidson  attained  his  majority  on  the 
11th  of  September,  1859,  whereby  his  annuity  ceased.  A 
petition  was  presented  for  the  distribution  of  a  fund  of 
£1666  :  13  :  4  Consols,  which  was  set  free  by  the  deter- 
mination of  this  annuity,  the  only  question  being  whether 
it  was  to  go  among  the  next  of  kin  at  testator's  death  and 
their  representatives,  or  the  next  of  kin  at  the  time  of  the 
determination  of  the  annuity. 


Argttmeni,         Mr.   Wtllcockj  Q.C.,  and  Mr.  Langler/y  for  Alexander 
Davidsony  one  of  the  petitioners : — 

The  primft  facie  meaning  of  next  of  kin  is  next  of  kin  at 
the  time  of  the  death  ;  and  though  the  words  "  for  the  time 
being "  are  added,  these  are  controlled  by  the  plain  inten- 
tion that  the  whole  surplus,  whenever  it  fell  in,  should  go 
to  the  same  persons.    And  it  is  observable,  that  the  testator 
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does  not  use  the  words  "from  time  to  time:"   Wharton  v. 
Barker  (a)y  Spink  v.  Lewis  {b)y  Bird  v.  Luckie{c).  Moss 


Mr.  Laxtorij  of  the  Common  Law  biiTy  for  the  trustees, 
also  petitioners. 

Mr.  H.  Palmer,  Q.C.,  and  Mr.  Dymondy  for  some  of  the 
next  of  kin  at  death. 

Mr.  C.  Hall  in  the  same  interest. 


V, 
DU1IL.OF. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  think  it  is  open  to  me  to  say,  that  there  is  no  such  clear,  Jt^gmtn*. 
express,  and  positive  necessity  for  construing  the  words  used 
as  referring  to  a  future  time,  as  to  overcome  the  general 
rule  that  the  words  next  of  kin  mean  next  of  kin  at  the 
death.  The  phrase  employed  is  not  quite  so  strong  as  if  it 
had  been  next  of  kin  according  to  the  statute ;  but  it  does 
not  require  me  to  depart  from  the  prim&  facie  construction. 
I  do  not  overlook  the  argument  which  may  be  founded  on 
the  words  "for  the  time  being,"  that,  to  refer  next  of 
kin  to  the  period  of  death  is,  in  effect,  to  reduce  the 
words  "for  the  time  being"  to  a  nullity.  But  this  is 
never  a  conclusive  argument.  It  is  a  matter  of  constant 
occurrence  to  find  in  an  instrument  more  words  than 
are  necessary ;  and  in  this  will  there  are  many  examples  of 
the  same  kind.  For  instance,  the  testator  says,  that  the 
will  is  not  to  affect  his  own  life  interest,  and  he  is  careful 
to  reserve  to  himself  a  power  of  revocation.  But  for  these 
words  "  for  the  time  being,"  it  would  be  perfectly  clear  that 
the  whole  fund  was  meant  to  go  together,  both  that  which 
consisted  of  residue  divisible  forthwith,  and  that  which  was 

(a)  4  K.  &  J.  483.        (h)  3  B,  C.  C.  366.        (<?)  8  Hare,  301. 
kk2 
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1859.  to  result  firom  the  dropping  of  the  annuities.  The  scheme 
of  the  will  is  this : — ^First,  the  testator  directs  a  fund  to  he 
set  apart  for  the  annuities ;  then  what  may  remain  of  the 
estate,  in  the  event  of  the  residue  being  more  than  sufficient 
to  provide  for  the  annuities,  together  with  the  sums  which 
may  become  available  by  the  determination  of  the  annuities, 
is  to  be  applied  as  the  testator  may  appoint,  and  failing 
such  appointment  the  trustees  are  to  pay  the  same  to  his 
next  of  kin  for  the  time  being.  These  words  ^Hhe  same" 
must  mean  both  the  surplus  and  the  money  which  may  fall 
in  by  the  determination  of  the  annuities.  The  argument 
in  favour  of  the  next  of  kin  at  the  time  of  the  falling  in  of 
the  annuity  is  slightly  advanced  by  the  direction  that  the 
trustees  are  to  be  the  sole  judges  of  what  should  be  deemed 
requisite  to  provide  for  the  annuities.  It  looks  somewhat 
as  if  the  testator  meant  to  say : — ^^  I  will  fix  the  time  of 
distribution,  and  then  the  trustees  may  ascertain  at  once 
what  surplus  there  will  be,  and  may  ascertain,  as  occasion 
shall  arise,  the  amount  set  free  by  the  expiration  of  the 
annuities."  Reading  the  will  in  this  way,  the  words  **  for 
the  time  being  "  would  refer  to  the  times  when  the  trustees 
should  ascertain  the  successive  sums  available  for  distribu- 
tion. But,  on  the  other  hand,  it  is  to  be  observed,  that 
there  are  no  such  words  as  ^from  time  to  time'  in  the  direc- 
tion to  pay;  and  I  think  it  is  not  irrational  to  read  the 
words  ^^for  the  time  being"  as  referring,  in  the  testator's 
mind,  to  the  language  in  which  he  speaks  of  an  appoint- 
ment by  himself,  and  to  the  clause  in  which  he  reserves 
a  power  of  revocation  and  new  appointment.  He  may  be 
taken  to  have  meant  this : — "  When  I  die,  if  you  find 
that  I  have  made  no  appointment,  then  you  are  to  pay 
the  fimd  to  the  next  of  kin."  The  words  will,  in  this 
view,  mean  the  time  when  it  is  ascertained  that  there  is  no 
appointment — L  « .,  the  time  of  death.  There  are  no  words 
here  so  strong  as  the  phrase  '^then  be,"  in  WharUm  v. 
Barker.    Nor  is  there  any  question  here,  as  there  was  in 
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Spink  v.  Letoisj  of  survivorship  among  the  next  of  kin.  It  1859. 
would  be  an  extremely  inconvenient  construction  to  consti- 
tute a  fresh  class  of  next  of  kin,  to  be  ascertained  as  each 
of  these  numerous  annuities  fell  in ;  and  having  regard  to 
the  absence  of  such  words  as  'firom  time  to  time'  in  the  ^'^Hn'**^ 
direction  to  pay,  and  to  the  inference  from  which  the  words 
^'  to  pay  the  same"  treat  .the  whcde  as  a  single  fimd,  to  go 
altogether  in  one  direction,  I  am  of  opinion,  that  the  true 
construction  is,  that  the  next  of  kin  at  the  testator^s  death 
are  entitled  to  the  whole  residuaxy  estate,  including  both 
the  surplus  after  providing  for  the  annuities  and  the  sums 
set  firee  from  time  to  time  by  their  determination. 


JVoi;.19(A,2Ul. 

In  Re  DAVIDS'  TRUSTS.  hw-Co^ 

ttrucUtm — 

Charles  da  VIDS,  by  Ms  wlll,  bequeathed  a  sum  of  ^^STl^ 

£3000  Three  and  a  Halfper  Cent.  Bank  Annuities,  to  his     ^^^ 

daughter,  Baehael  Catharine,  and  two  other  trustees,  upon    «^  gmerai 

trust  for  his  said  daughter  for  life,  and  after  her  death  ^^  to       position, 

and  among  such  of  my  children  as  shall  be  then  living,  in  such  Gift  of  a  sum 

shares  and  proportions  as  my  daughter -RocAoe/  Catharine  Half  pw  Cent 

shall  by  will  appoint;"  and  in  default  of  appointment,  to  the  fj^JTMid^' 

children  equally.  after  the  death 

^        "^  ofil.  "toand 

among  each  of 

After  testator^s  death,  but  many  years  before  the  date  of  tesutor's 
the  will  of  JRachael  Cathariney  the  stock  was  converted  into  gh^uid  be* 
Three  and  a  Quarter  per  Cents.,  and  remained  up  to  the  "^^  ^  ^|j^ 
death  of  the  said  Baehael  Catharine  in  the  names  of  her-  •hares  as  a. 

.„        .     .  ,  should  ap- 

self  and  the  two  other  trustees.  point":— 

ffeldy  to  create  merdj'  a  distribative  power. 

The  stock  having  been  reduced  in  the  inteiral  to  Three  and  a  Quarter  per  Cent,  a  bequest  by  A, 
of  £10  each  to  certain  objects  of  the  power,  followed  by  a  gift  of  "all  the  residue  of  my  property 
to  be  found  in  the  Three  and  a  Half  per  Cent  Reduced  Annuities  (now  reduced  to  Three  and  a 
Quarter  per  Cent),  and  all  other  property,**  to  the  only  remaining  object  of  the  power: — Beld, 
to  be  a  good  execution. 

A  bequest  to  a  feme  sole,  "  to  be  by  her  possessed  and  ei^oyed  absolutely  during  the  term 
of  her  natural  life,  and  to  be  disposed  of  as  she  shall  think  fit  at  her  death." — Ueitiy  to  entitle 
the  legatee,  on  her  petition,  to  payment  of  the  whole  fund. 
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In  BE  Davids' 
Trusts. 

StatemenL- 


Argument. 


In  November,  1847,  Rachael  Catharine  Davids  made  her 
will  as  follows : — "I  do  leave  and  bequeath  to  my  sister  Sophia 
the  sum  of  £10  sterling.  I  do  also  will  and  bequeath  to 
my  brother  Henry  the  sum  of  £10  sterling.  I  do  also  will 
and  bequeath  to  my  sister  Charlotte  Elizabeth  Dixon  aD  the 
residue  of  my  property  to  be  found  in  the  Three  and  a 
Half  per  Cent.  Reduced  Bank  Annuities  (now  reduced  to 
Three  and  a  Quarter  per  Cent.),  and  all  other  property 
whatsoever  and  wheresoever,  to  be  by  the  said  Charlotte 
Elizabeth  Dixon  possessed  and  enjoyed  absolutely  during 
the  term  of  her  natural  life,  and  to  be  disposed  of  as  she 
shall  think  fit  at  her  death."  The  testatrix  died  without 
having  had  any  stock  of  her  own  at  the  date  of  the 
will  or  subsequently.  The  testatrix  had  no  brother  or  sister 
other  than  the  three  named  in  the  will. 

The  fund  having  been  paid  into  Court  under  the  Trustee 
Relief  Act,  Charlotte  Elizabeth  Dixon  (who  was  a  widow) 
presented  a  petition  for  payment  to  her  of  the  whole  fund^ 
except  the  two  legacies  of  £10  each. 


Mr.  Willcocky  Q.C.,andMr.iSAeWear«,for  thePetitioner; — 

1.  The  words  of  the  will  point  to  the  specific  stock,  and 
would  be  insensible  as  applied  to  future  stock.  The  will 
is,  therefore,  a  good  execution  of  the  power.  Even  if  the 
power  did  not  authorise  an  exclusive  appointment,  the  two 
legacies  of  £10  each  are  clearly  to  come  out  of  the  specific 
fund :   Walker  v.  Mackie(a), 

2.  The  gift  to  the  Petitioner  is  equivalent  to  an  absolute 
gift,  and  her  power  is  not  merely  testamentary:  Re  Mort- 
locKa  Trust {b) J  Re  Maxwell{c)y  Archibald  v.  Wright{d)^ 
Holloway  v.  Clark8on(e), 


(a)  4  Russ.  76 ;  1  Sugd.  Few. 
6th  ed.  399. 
(6)  3  K.  &  J.  456. 


(c)  24  Beav.  246. 
((/)  9  Sim.  161. 
(e)  2  Hare,  251. 
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1.  The  original  power  is  distributive  only,  and  the  legacies         

of  £10  are  not  out  of  the  specific  fund.     The  execution  is,      ArgvmenL 
therefore^  bad  on  this  ground. 

2.  The  description  of  the  stock  would  have  been  sufficient 
(independently  of  the  residuary  gift  which  follows  it)  to 
carry  any  future  Three  and  a  Quarter  per  Cent.  Reduced 
which  had  formerly  been  Three  and  a  Half  per  Cents, 
which  the  testatrix  might  have  acquired.  The  words  "to 
be  found"  clearly  include  future  property.  The  gift  not 
being  specific,  and  the  power  not  being  referred  to,  the 
execution  is  bad  on  this  ground  also:  Webb  v.  Honnor{a). 

Mr.  Cole  for  Sophia  Davids. 

Mr.  Willcock  in  reply. — Webb  v.  Honnor  is  distinguish- 
able, the  peculiar  description  of  the  stock  in  this  will  being 
sufficient  to  make  the  bequest  specific. 


Vice-Chancellor  Sib  W.  Page  Wood  :— 

This  case  turns  upon  a  very  short  point.  Under  the 
will  of  Charles  Davids  a  sum  of  £3000,  Three  and  a  Half 
per  Cent.  Reduced  Bank  Annuities,  was  given  upon  trust 
for  testator^s  daughter  Rachael  Catharine^  for  life,  and  after 
her  death  to  and  among  such  of  testatoi^s  children  as  should 
be  then  living,  in  such  shares  and  proportions  as  the  said 
Rachael  Catharine  should  by  will  appoint,  and  in  default  of 
appointment  equally.  One  question  which  was  raised  was, 
whether  this  was  an  exclusive  or  only  a  distributive  power; 

(a)  1  Jac.  &  W.  S52. 


Nov.  2l<i 


Judgment. 
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1869.  and  I  am  of  opinion  that  there  was  clearly  no  power  to 
l2f  RB  Daviim*  exclude  any  of  the  objects,  and  that  the  donee  of  the 
Trusts.  power  was  bound  to  appoint  in  favour  of  all  the  children 
Jmiifrntni.  who  might  be  living  at  her  death.  The  main  question, 
however,  was  this  : — ^The  subject  of  the  power  was  a  sum 
of  £3000  Three  and  a  Half  per  Cent.  Beduced  Bank  An- 
nuities. This  stock  was  converted  to  Three  and  a  Quarter 
per  Cents.  Many  years  after  this  change  Sachael  Cathof 
rine  Davids  made  her  wiU,  upon  which  two  points  arise : 
first,  whether  the  power  is  exercised  at  all,  and,  secondly, 
whether  the  gift  to  Charlotte  Elizabeth  Dixon  is  a  life  interest 
with  a  testamentary  power,  or,  either  an  absolute  interest,  or  a 
life  interest  with  a  power  to  dispose  of  the  capital  either  by 
an  instrument  inter  vivos  or  by  will  ?  On  the  first  of  these 
two  questions  there  is  some  little  difficulty  in  steering 
between  two  classes  of  cases. 

One  of  these  classes  is  where  the  gift  is  so  specific  in 
terms,  that,  if  it  had  been  a  gift  of  the  testator^s  own 
property,  it  would  be  held  to  point  to  particular  stock 
in  his  possession,  as  in  the  case  of  Walker  v.  Maekiej 
where  the  words  used  were  "  all  my  Bank  Stock."  Where 
such  language  is  used,  showing  that  the  testator  pointed 
to  something  which  he  considered  to  be  in  his  possession, 
and  it  appears  that  the  testator  had,  in  fact,  no  such  pro- 
perty, but  had  a  power  over  property  answering  the  de- 
scription, there  it  is  a  matter  of  course  to  infer  that  he 
intended  the  gift  to  operate  by  means  of  his  power. 

The  other  class  of  cases,  of  which  Webb  v.  Honnor  is  an 
example,  is  where  the  testator  uses  such  words  as  would  not 
constitute  a  specific  gifl,  but  would  be  taken  simply  to 
signify  all  the  property  of  the  particular  description  which 
he  might  be  possessed  of  at  his  death ;  and  such  a  gift  will 
not  be  held  to  be  intended  to  operate  as  an  execution  of  a 
power. 
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In  order  to  determine  to  which  of  these  classes  the  1859. 
present  case  belongs,  it  is  material  to  observe  the  veiy  in  bs  Davius* 
form  of  the  description,  independently  of  the  two  gifts  TRusm 
of  £10,  to  which  I  shall  refer  presently.  The  testatrix  JvdgmenL 
describes  the  subject  of  the  gift  as  "  my  property  to  be 
found  in  the  Three  and  a  Half  per  Cent.  Eeduced  Bank 
Annuities  now  reduced  to  Three  and  a  Quarter  per  Cent., 
and  all  other  property  whatsoever  and  wheresoever,"  which 
would,  to  say  the  least,  be  a  very  fanciful  way  of  describing 
the  property  of  which  she  might  die  possessed.  At  the 
date  of  the  will  the  stock  had  for  many  years  ceased  to  bear 
the  old  name,  and  it  would  be  a  strange  thing  for  a  testatrix, 
intending  to  describe  her  possible  ftiture  acquisitions,  to 
designate  them  by  a  name  which  had  long  been  obsolete. 
This  alone  seems  to  show  that  she  was  referring  to  specific 
stock,  which  had  once  been  known  as  a  sum  in  the  Three 
and  a  Half  per  Cents.,  and  was  at  the  date  of  the  will 
converted  into  Three  and  a  Quarter  stock.  This  view  is  con- 
firmed by  an  additional  circumstance.  The  power  did  not 
authorise  an  exclusive  gift;,  and  accordingly  we  find  two 
gift»  of  £10  each  to  the  only  two  other  objects  of  the 
power,  followed  by  the  gift  of  all  the  residue  of  the  stock 
and  all  other  property  to  Charlotte  Elizabeth  Dixon,  The 
question  which  I  have  to  decide  is,  whether,  under  these 
circumstances,  I  must  not  treat  this  as  a  gift  of  two  sums  of 
£10  out  of  specific  stock,  and  a  specific  gift  of  the  residue 
of  such  stock,  together  with  all  other  property  of  the  tes- 
tatrix, to  the  Petitioner.  The  distinction  is  a  very  nice  one ; 
but  I  am  of  opinion  that  I  am  justified  in  holding  the  terms 
to  be  sufficient  to  constitute  a  specific  disposition  of  an 
existing  fund.  The  case,  therefore,  ranges  itself  under  the 
first  of  the  two  classes  which  I  have  mentioned ;  and  the 
testatrix  having  had  no  property  of  her  own  answering  the 
description,  the  bequest  must  be  taken  to  have  been  in- 
tended as  an  execution  of  the  power. 
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TUUSTS. 


1869.  1  have  not  felt  much  doubt  about  the  other  point.     The 

In  RE  Davids'  g^ft  IS  not  of  the  dividends  to  Charlotte  Elizabeth  for  life,  and 
then  to  be  disposed  of  by  will  as  she  may  think  fit ;  but  there 
is  a  gift  to  her  to  be  by  her  possessed  and  enjoyed  absolutely 
during  the  term  of  her  natural  life,  and  to  be  disposed  of  as 
she  shall  think  fit  at  her  death.  Holloway  v,  Clarhson  is  an 
example  of  a  gift  for  life  with  a  power  of  appointment  by 
deed  or  will ;  and  there  the  presentation  of  a  petition  by 
the  legatee  was  held  equivalent  to  an  appointment  vesting 
the  fund  absolutely  in  the  petitioner.  Here  there  being  no 
such  words  as  "  by  will,"  and  no  indication  of  an  intention 
to  tie  up  the  property,  but  rather  the  contrary,  I  should  not 
be  justified  in  construing  the  power  as  testamentary  only. 
The  result  is,  that,  by  presenting  this  petition,  the  Peti- 
tioner has  entitled  herself  absolutely  to  the  whole  fund. 


LAIRD  V.  THE  BIRKENHEAD  RAILWAY 
COMPAKY. 

1  HIS  cause  came  on  upon  demurrer, 
gations  of  the  bill  were  as  follows : — 


The  material  alle- 


Nov.  22iMf, 

Specific  Pm^ 

/ormatice — 
Compamif — /n- 
defimU  Agree- 
ment— Acqvi- 
eecence. 

Whore  an  in- 
corporated 

company  stands  by  and  permits  expensive  works  to  be  executed  at  the  spot  where  its  premises  are 
situated  and  its  operations  carried  on,  the  effect  for  all  purposes  of  knowled^  and  acquiescence 
will  be  the  same  as  in  the  case  of  an  indiridual. 

The  Plaintiff,  in  1S65,  submitted  to  the  directors  of  a  railway  company  a  project  for 
a  private  branch  line,  to  be  constructed  at  the  Plaintiff's  cost,  and  for  bis  accommodation ; 
to  which  the  directors  expressed  their  assent  and  agreement  generally,  but  the  terms  and 
details  were  left  for  future  arrangement.  In  the  year  1856  the  Plaintiff,  at  considerable 
cost,  constructed  the  branch,  and  the  Company  prohibited  the  user  until  a  definile  under- 
standing should  be  come  to : — Semble^  that  at  this  time  the  Company  were  bound  to  assent 
to  reasonable  terms,  and  that  the  Court,  if  possible,  would  have  decreed  specific  performance. 

After  some  discussion,  terms  as  to  tolls  and  other  matters  were  proposed  by  the  Plaintiff, 
and  the  traffic  was  continued  on  the  basis  of  the  Plaintiff's  memorsndum  of  terms,  and 
payments  made  by  the  Plaintiff  for  the  carriage  of  goods  during  two  and  a-half  years, 
but  no  agreement  was  ever  signed  by  two  directors.  The  directors  ultimately  insisted  on 
terms  originally  suggested  by  them  before  the  user  commenced,  and  then  objected  to  by 
the  Plaintiff;  and  on  the  Plaintiff  declining  to  make  an  agreement  at  variance  with  the  terms  on 
which  the  user  had  been  enjoyed,  the  Company  proceeded  to  obstruct  the  traffic : — Held^  on  de- 
murrer to  bill  for  specific  pierformance  and  injunction,  that  there  was  an  indefinite  agreement 
in  1856  for  a  user  on  reasonable  terms — that  the  actual  user  had  removed  all  difficulty  about 
what  terms  were  reasonable;  and  that  the  Plaintiff  was  entitled  to  specific  performance  on 
the  basis  of  the  unsigned  memorandum,  on  the  terms  of  which  the  user  had  been  permitted. 
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The  Defendants  were  a  Company  established  by  Act  of 
Parliament,  with  which  the  Companies  Clauses,  Lands 
Clauses,  and  Railways  Clauses  Consolidation  Acts  were 
incorporated.  Their  railway,  after  passing  through  a  sta- 
tion called  Monies  Ferry ^  went  on  to  a  goods  station  in 
Birkenheady  Monies  Ferry  being  at  the  time  to  which  the 
bill  related  a  passenger  station  only.  The  PlaintiflF  was  the 
lessee  of  a  ship-building  yard  near  the  MonHs  Ferry  station, 
but  separated  &om  it  by  a  public  road,  called  the  Monlia 
Ferry  road,  which  was  on  a  higher  level  than  either  the 
railway  or  the  yard.  Fifteen  years  of  the  lease  were  unex- 
pired when  the  bill  was  filed.  In  1855  the  Plaintifi^,  in 
order  to  obviate  the  delay  and  expense  of  carting  his  goods 
from  the  Birkenhead  station,  became  desirous  of  having  a 
direct  railway  conmiunication  &om  his  yard  to  the  Monica 
Ferry  station  by  means  of  a  tunnel,  to  be  constructed 
under  the  Monies  Ferry  road.  On  the  24th  of  August, 
1855,  the  Plaintiff  sent  to  the  Directors  a  letter,  in  the 
following  terms : — 
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"  I  am  desirous  of  having  a  commimication  by  railway 
under  the  road  leading  to  Manias  Ferry  from  my  new  ship- 
building yard  to  the  railway,  and  have  had  a  sketch  of  the 
property  made  and  proposed  railway  commimication,  and 
shall  be  glad  if  you  will  favour  me  with  an  interview  on 
the  subject,  or  refer  the  matter  to  your  engineer.  I  may 
state,  that  I  receive  a  considerable  quantity  of  iron,  coals, 
and  other  articles  in  the  course  of  the  year,  on  which  you 
would  have  the  toUage  over  your  entire  line.  The  pro- 
posed plan  must  be  considered  as  a  preliminary  sketch, 
the  terms  and  details  to  be  arranged,  of  course,  with  you." 


On  the  same  day  a  reply  was  sent  by  the  secretary,  ap- 
pointing an  interview  between  the  Plaintiff  and  the  di- 
rectors,  which   accordingly   took   place    on   the   25th   of 
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1859.        August.    At  that  interview  the  Plaintiff  ^^  submitted  a 
Laird        sketch  of  his  projected  communication  between  the  yard 
J'-  and  the  station,  and  stated  his  willingness  to  form  the 

BiRKENHBAD  tunucl  dud  lay  the  rails  at  his  own  cost ;  and  he  distinctly 
CoMPAHY.  explained  his  object  to  be  (as  the  fi^^t  was)  to  have  the  iron, 
coal,  and  other  materials  and  goods  which  might  be  for- 
warded to  him  by  the  Defendants'  railway  conveyed  to  the 
last-mentioned  station,  and  thence  through  the  proposed 
tunnel  into  his  yard,  instead  of  having  them  (as  was  then 
and  would  otherwise  be  the  case,  and  which  *was  attended 
with  increased  expense  and  delay  to  the  Plaintiff,)  conveyed 
by  the  said  railway  to  the  ordinary  goods  station  aforesaid, 
and  carted  from  thence  to  his  yard.  The  Directors  there- 
upon expressed  their  assent  and  agreement  generally  to  the 
Plaintiff's  said  project.' 


.  n 


No  further  steps  were  taken  until  August,  1856,  "  when, 
upon  the  faith  of  such  assent  and  agreement  as  last  afore- 
said," the  Plaintiff  submitted  drawings  for  the  work  to 
Mr.  Douglasy  the  engineer  of  the  Company,  who  suggested 
some  alterations  in  the  mode  of  junction,  and  otherwise 
approved  the  drawings,  which  he  told  the  Plaintiff's 
engineer  ^^  need  not  be  submitted  to  the  directors,  as  the 
matter  had  already  been  laid  before  and  approved  by  them. 
He  also  added,  that  the  work  might  be  commenced  at  once, 
and  that  the  Company  would  complete  all  the  necessary 
work  in  frx)nt  of  and  up  to  the  northern  end  of  the  tunnel," 
which  opened  into  the  station.  The  drawings  were  accord- 
ingly forthwith  altered,  ^^  and  the  tunnel  was  commenced, 
and  in  the  early  part  of  the  year  1857  finally  completed 
by  the  Plaintiff,  in  conformity  with  the  drawings  as  altered 
by  Douglas^  and  at  a  cost  of  not  less  than  £1200.  The 
construction  of  the  tunnel  was  effected  with  the  full  ap- 
proval and  co-operation  of  the  Company;"  and  in  the 
course  of  it  Douglas  requested  the  PlaintifiTs  engineer  to  set 
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out  the  position  of  a  turn-table,  to  be  constnicted  by  the 
Company ;  and  before  the  end  of  January,  1857,  "  the 
Company,  at  the  Plaintiff's  instance,  caused  the  requisite 
rails,  to  be  laid  down  throughout  the  tunnel." 

On  the  2nd  of  Februaiy,  1857  (the  tunnel  being  then 
C9mpleted  and  ready  for  use),  the  secretary  of  the  Company 
wrote  to  the  Plaintiff  as  follows : — "I  am  instructed  by  my 
Directors  to  say  that  the  communication  between  your  ship 
yard  and  the  Monlia  Ferry  station  must  not  be  used  until 
a  definite  understanding  is  come  to  respecting  it;  for  which 
purpose  Mr.  Lloyd  (who  was  the  Company's  solicitor)  has 
been  instructed  to  prepare  an  agreement,  which  will  in  a 
few  days  be  submitted  to  you  for  your  signature." 

On  the  18th  of  February,  1857,  Lloyd  sent  to  the  Plain- 
tiff a  draft  agreement,  which  granted  a  licence  to  the  Plain- 
tiff to  use  the  communication,  contained  provisions  for 
the  maintenance  of  the  timnel,  reserved  to  the  Company 
the  exclusive  control  over  a  certain  portion  of  it,  and  stipu- 
lated that  the  Plaintiff  should  not  assign  the  benefit  of  the 
agreement  without  licence,  and  that  the  Company  should 
be  at  liberty,  on  three  months'  notice,  to  remove  a  certain 
portion  of  the  rails,  and  to  block  up  and  destroy  the 
communication. 


1869. 


SUUemewL 


The  said  agreement  of  February,  1^57,  '^  was,  in  various 
important  particulars,  at  variance  with  the  understanding 
which  had  been  effected  between  the  Plaintiff  and  the 
Company;"  and  the  Plaintiff  sent  to  the  chairman  of  the 
Company  a  letter  containing  the  following  passages  :— 
^^  The  draft  agreement  is  made  out  in  terms  I  cannot  agree 
to,  and  I  may  state  that  I  consider  them  quite  at  variance 
with  all  that  has  passed  in  my  communications  personally 
with  your  board  and  with  the  railway  o£5ciaIs,  and  also 
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1869.  through  the  medium  of  my  engineer,  Mr.  Fletcher,    In 

Laird  Order  to  bring  matters  to  a  close,  I  beg  to  state  the  terms 

The  ^  suggest  for  the  use  of  your  station,  and  which  are  not 

BiRKENHBAu  morc  thau  I  have  a  riffht  to  expect  from  all  communications 

Railway 

Company,  before  commencing  and  during  the  progress  of  the  works ;" 
Statement  ^i^d  the  letter  then  set  out  the  Plaintiff's  counter  proposal. 
After  some  further  communications  between  the  Plfdntiff 
and  the  chairman,  and  also  the  general  manager  of  the  Com- 
pany (a  Mr.  Mason),  "  on  the  subject  of  the  said  proposed 
agreement,"  the  Plaintiff  drew  up  a  memorandum,  founded 
on  terms  sketched  out  by  Mason.  These  were  in  substance 
— 1.  That  goods  were  to  be  carried  at  a  charge  of  Is,  per  ton 
above  the  current  rates  to  Monies  Ferry;  2,  That  coals  were 
to  be  free  from  the  extra  charge ;  3.  That  certain  expenses 
were  to  be  borne  by  the  Plaintiff,  unless  otherwise  agreed; 
4.  That  goods  were  to  be  conveyed  at  such  periods  as 
would  not  interfere  with  the  general  traffic,  and  that  the 
arrangements  as  to  times  were  to  be  under  the  control  of 
the  railway  manager;  5.  That  disputes  were  to  be  referred 
to  the  Board  of  Trade ;  and  6.  That  goods  were  to  be  con- 
veyed until  the  Monies  Ferry  station  should  be  ^ven  up 
entirely  and  closed  for  ndlway  purposes,  in  which  case  no 
claim  was  to  be  made  for  compensation. 


On  the  23rd  of  March,  1857,  the  chairman  wrote : — 
"  We  agree  to  everything  but  the  clause  which  would  call 
in  the  Board  of  Trade ; "  and  on  the  25th  of  March  Mason 
wrote,  in  reference  to  the  said  memorandum,  ^^  If  clause  5 
be  omitted  you  may  consider  the  others  agreed  to.  As  I 
explained  to  you  on  Monday,  my  directors  have  an  objec- 
tion to  any  reference."  The  Plaintiff  then  "  assented  to 
the  omission  of  clause  5,  and  informed  Mason  of  such 
assent.  Thereupon,  and  upon  the  footing  of  a  final  agrees 
ment  having  been  thereby  constituted,  arrangements  were 
made  between  the  Plaintiff  and  Mason  for  the  carriage  of 
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the  PlaintiflPs  goods  by  the  Compan/s  wagons  tnm  the         1859. 

station  through  the  tunnel  to  the  PlaintifTs  yard;  and  the        imkd 

said  goods  accordingly  were  carried  fSrom  March,  1857,         ^^ 

nntil  the  26th  of  October,  1859 ;  and  tlie  Plaintiff  made    Bibkkkhrai> 

'  i»        i^        Railway 

considerable  payments  to  the  Company  on  account  of  such     Compamy. 

carriage.*'  ^siaieM^iif. 

After  some  communications  between  the  solicitors  of  the 
Plaintiff  and  the  Company  as  to  the  form  of  the  agree- 
ment to  be  signed,  in  the  course  of  which  the  Company's 
solicitor  insisted  on  restoring  the  terms  of  the  draft  of 
February,  1857,  the  secretary  of  the  Company,  on  the 
25th  of  October,  1859,  wrote  to  the  Defendant,  that  he  was 
instructed  by  his  directors  to  inform  the  Plaintiff  that  any 
agreement,  if  any  ever  existed,  was  thereby  terminated ; 
and  that,  on  the  following  day,  the  engineer  of  the  Com- 
pany would  remove  the  rails  leading  into  the  tunnel.  He 
also  required  payment  of  £37  :  14,  the  cost  of  the  work 
done  by  the  Company  in  laying  down  rails  on  the  Plain- 
tiff's premises.  On  the  following  day  the  rails  were 
accordingly  removed,  and  the  communication  obstructed. 
The  bill  prayed  specific  performance  of  the  memorandum 
of  March,  1857  (omitting  clause  5),  and  an  injunction  to 
restrain  the  Company  from  permitting  the  communication 
to  remain  obstructed,  and  from  obstructing  the  tunnel  in 
future. 

To  this  bill  the  Defendants  demurred. 


Mr.  Roltj  Q.C.,  and  Mr.  Bagshawey  jun.,  for  the  de-     Argumett. 
murrer : — 

This  is  an  agreement  for  a  right  of  way,  and  is,  there- 
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fore,  within  the  Statute  of  Frauds.     To  make  it  valid,  it 
should  be  signed  by  two  directors,  pursuant  to  sect.  97  of 
-,^"  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16. 

BiRKKNHRAD    Thcrc  is  no  part  performance  to  take  the  case  out  of  the 

Raii^way 

statute.  No  agreement  is  alleged  until  March,  1857;  and 
the  whole  of  the  Plaintiflfs  outlay  was  completed  before 
that  date.  The  alleged  "  assent  and  agreement'*  of  the 
directors  to  the  "  project,"  when  first  suggested,  was  only 
a  general  approval,  without  any  terms  being  settled,  or  any 
agreement  come  to;  and  the  bill  throughout  treats  the 
matter  as  a  mere  project  until  the  date  of  the  memorandum 
of  March,  1857. 


Company. 
ArgumenL 


Even  after  that  date  there  was  no  agreement;  for  it  is 
not  alleged  that  the  chairman  or  the  manager  was  author- 
ised to  conclude  one.  Moreover,  there  is  no  mutuality;  for 
the  Company  could  not  have  had  specific  performance  of 
such  an  agreement. 

[They  cited  Corporation  of  Ludlow  v.  C1iarUon{a\ 
Barkworth  v.  Young {b\  Ridgway  v.  Wharton{c\  London 
and  Birmingham  Railway  Company  v.  Winter  {d)^  Ernest 
V.  Nicholl8(e)f  Earl  of  Lindsey  v.  Great  Northern  Rail- 
way Company  (f)^ 

Sir  H.  Caimsy  Q.C.,  and  Mr.  Parhe^  for  the  PlaintiflF:— 

Even  if  there  were  no  binding  agreement,  the  bill 
could  be  sustained  under  the  76th  clause  of  the  Railways 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20),  relating  to 
the  construction  of  branch  railways.  The  bill  alleges  that 
that  Act  is  incorporated  with  the  special  Act,  and  asks 


(a)  6  M.  &  W.  815. 

(6)  4  Drew.  1. 

(c)  6  H.  L.  Cas.  238. 


((/)  Cr.  &  Ph.  57. 
(0  6  H.  L.  Cas.  101. 
(/)  10  Hare,  664. 
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an  injunciiony 
Plaintiff. 


to  which  the  76th  clause  would  entitle  the        1859. 


The  Vicb-Chancbllor. — ^The  bill  does  not  set  up  any 
daim  under  this  clause^  but  avers  your  title  to  be  under  the 
special  agreement. 

Sir  H,  Cairns. — ^But  the  facts  alleged  are  sufficient  to 
found  this' relief.  Then  as  to  the  form  of  the  agreement. 
It  is  not  necessary  for  a  company  to  execute  an  agreement 
of  this  kind  with  the  formalities  prescribed  by  the  Com- 
panies Clauses  Consolidation  Act.  There  is  a  great  dis- 
tinction between  municipal  and  trading  companies.  The 
latter  may  contract  by  parol  in  any  matter  within  the  scope 
of  their  business :  Henderson  v.  Australian  Mail  Comr' 
pant/(a)y   Beverley  v.   Lincoln    Gas  Light    Company  (i)j 

Church  V,  Imperial  Gas  Light  and  Coke  Company  (c)f 
Meuter  v.  Electric  Telegraph  Company  {d)^  King  v.  West- 

wood(e)f   Re  Aihenceum  Assurance  Society  (J),  Prince  of 

Wales  Assurance  Society  v.  IIarding.(g). 

The  Company  are  bound,  at  any  rate,  bj  acquiescence 
and  adoption  of  the  memorandum  for  two  and  a  half  years; 
and  there  is  part  performance  to  take  the  case  out  of  the 
statute:  Sutherland  v,  Briggs{h), 


Laird 

V. 

Thk 

BlRKENHBAD 

Railway 

COMPANT. 


Mr.  RoU  in  reply. — I  admit  that  the  Company  might 
contract  by  parol ;  but  my  argiunent  is,  that  this  is  a  contract 
within  the  Statute  of  Frauds,  which  requires  a  signed  memo- 
randum, the  equivalent  of  which,  in  the  case  of  a  company, 


(«)  1  Jur.  N.  S.,  Q.  B.,  830, 
(h)  6  Ad.  &  El.  846. 
(c)  6  Ad.  &  El.  681. 
Id)  2  Jut.  N.  S.  1245. 
(e)  7  Bing.  1. 
VOL.   I. 


(/)  4  Jur.  N.  S.  1140. 
ig)  4  Jiir.  N.  S.  851. 
(A)  1  Hare,  26 ;  Pry  on  Sp. 
Perf.  174. 
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is  a  memorandam  signed  by  two  directors.    The  money  laid 
out  by  the  Plaintiff  was  not  expended  in  part  performance 
of  any  agreement,  for  none  is  alleged  at  that  time,  but 
BiRKRiniBAD    merely  in  the  hope  and  expectation  (in  which,  possibly,  the 
CoMPANT.      Company  concurred)  that  there  would  ultimately  be  an 


Tbb 


ATffMMiCttim 


agreement. 

Acts  of  part  performance  will  not  make  an  agreement ; 
the  utmost  they  can  do  in  this  way  is  to  remove  vagueness, 
and  clear  up  doubts  as  to  the  nature  and  existence  of  an 
agreement. 

The  Vice-Chancellor. — Powell  v.  Thomas  (a)  is  a 
strong  authority  on  the  effect  of  acquiescence. 

Mr.  RoU. — In  that  case  there  was  an  offer,  in  the  first 
instance,  to  buy  at  a  &ir  valuation,  and  all  that  was  done 
was  to  imply  acceptance  fix)m  conduct*  Here  the  Plaintiff 
never  made  any  offer  before  his  outlay.  The  cases  founded 
upon  the  acts  of  a  person  who  stands  by  and  encourages 
outlay  by  another,  are  based  on  a  different  equity  from 
specific  performance ;  and  this  is  a  mere  bill  for  specific 
performance. 


jy^ent.     Vicb-Chancellob  Sib  W.  Page  Wood  : — 

In  deciding  this  case  I  put  aside  altogether  the  point  as 
to  the  rights  of  the  Plaintiff  under  the  clause  of  the  Rail- 
ways Clauses  Consolidation  Act  relating  to  branch  railways, 
which,  though  ndsed  in  argument,  was  not  put  forward  by 
the  bill.  In  considering  the  effect  of  what  took  place 
between  the  Plaintiff  and  the  Company,  it  will  be  conve- 
nient to  divide  the  period  over  which  the  transactions  ex- 

(a)  6  Hare,  300. 
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tended  into  three  stages.  I  will  consider,  first,  how  the  1869. 
matter  stood  after  the  work  had  been  completed,  but  before  laird 
the  notice  had  been  given  by  the  Company  that  the  branch         ,j,^^ 

was  not  to  be  used  until  a  definite  understandini?  had  been  Birkbhhrad 

.    1  1     *•  Railway 

come  to  respecting  it.     The  second  period  extends  from      Companit. 
the  completion  of  the  work  until  the  commencement  of  the      judgment, 
user  of  the  branch  line.     The  remaining  time  covers  the 
period  of  user,   and  introduces  the   question,  what  effect 
ought  to  be  attributed  to  that  user  on  the  relations  and 
mutual  rights  of  the  Plaintiff  and  the  Company. 

With  respect  to  the  first  of  the  three  periods  which  I  have 
mentioned,  it  is  very  plain  on  the  face  of  the  bill,  that  the 
Plaintiff  commenced  by  announcing  to  the  directors,  in 
August,  1855,  what  he  proposed  to  do ;  and  it  must  be 
borne  in  mind  that  the  nature  of  the  ground  was  such  as 
necessarily  to  involve  considerable  expenditure  in  carrying 
out  the  projected  works.  On  the  same  day  the  Plaintifi^ 
received  a  reply,  appointing  an  interview ;  and  on  the  25th 
of  August  there  was  an  interview  between  the  Plaintiff  and 
the  board,  when  the  Plaintiff  submitted  a  sketch  and 
explained  his  object,  whereupon  the  directors  gave  a 
general  assent  and  agreement  to  the  project.  Upon  this 
part  of  the  case  I  agree  so  far  with  Mr.  Rolfs  argument 
as  to  say,  that  the  case  cannot  be  put  higher  than  this,  that 
the  directors  in  effect  said,  ^^  We  agree  that  there  shall  be 
a  conveyance  of  goods  from  our  road  to  your  premises  by 
means  of  the  branch  line  and  tunnel,  which  you  propose 
to  construct ;  but  the  terms  and  details  of  the  matter  are 
to  be  subject  to  future  arrangement."  No  steps  were 
taken  upon  this  until  August,  1856,  when  the  bill  al- 
leges that  the  Plaintiff,  on  the  faith  of  such  assent  and 
agreement  as  aforesaid,  proceeded  with  the  works,  with 
the  knowledge  and  co-operation  of  the  Company's  engineer, 
who  was  the  proper  officer  to  arrange  the  manner  in  which 
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the  work  should  be  done.  The  Company's  engineer,  in 
fact,  made  some  alterations  in  the  drawings,  and  it  was 
in  accordance  with  this  altered  plan  that  the  work  pro- 
ceeded. Without  stopping  here  to  consider  the  necessity 
of  an  authority  in  writing,  or  the  special  equivalent  which 
is  prescribed  for  the  case  of  companies,  I  must  say  that 
when  works  of  this  character  are  made  on  the  spot  where 
a  company  may  be  said  to  be  present,  where  its  premises 
are  situated  and  its  operations  carried  on,  the  Company, 
though  an  incorporated  body,  must  be  considered  for  all 
purposes  of  knowledge  and  acquiescence  to  be  in  the  same 
position  as  a  private  individual,  and  will  be  bound 
in  the  same  way  by  acquiescence,  so  far  as  that  can  be 
inferred  from  what  was  done  on  the  Company's  own  pre- 
mises. I  must  take  it,  therefore,  that  the  Plaintiff,  in  the 
face  of  the  Company,  proceeded  to  expend  about  £1200 
upon  the  construction  of  the  tunnel.  We  have  also  the 
facts — ^that  Mr.  Douglas  communicated  with  the  PlaintifTs 
engineer  as  to  the  construction  of  a  portion  of  the  work, 
and  that  the  rails  were  laid  down  by  the  Company.  More- 
over, at  a  later  period,  shortly  before  the  commencement 
of  this  litigation,  I  find,  in  confirmation  of  this,  a  letter 
from  the  solicitor  of  the  Company,  dated  26th  of  October, 
1859,  in  which  he  states  that  he  is  instructed  by  his 
Directors  to  require  payment  of  the  cost  of  laying  down 
these  rails. 


In  this  state  of  things,  when  all  the  works  were  com- 
pleted, the  solicitor  of  the  Company  writes  the  letter  of 
the  2nd  of  February,  1857,  stating,  that  he  is  instructed 
by  the  Directors  to  say,  that  the  user  of  the  branch  is  not 
to  commence  until  a  definite  understanding  should  be 
come  to  respecting  it.  Here  I  pause  to  consider  what 
were  the  rights  of  the  Plaintiff  at  this  moment.  It  might 
be  very  proper  for  the  Company  to  send  such  a  letter  as 
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that  of  the  2nd  of  Febraary,  but  I  have  great  doubts 
whether  it  would  have  been  competent  for  them,  after  all 
that  had  taken  place,  to  say,  ^'  unless  we  come  to  terms  the 
rails  must  be  taken  up." 


1859. 


Laird 

V. 

Thb 
Where  one  set  of  persons  have    Birkenhkad 

said  to  another,  "  You  desire  to  construct  expensive  works  Company. 
for  purposes  which  will  require  our  consent.  We  allow  judgmetu. 
you  to  incur  this  outlay  " — ^I  have  grave  doubts,  looking  to 
the  authorities,  whether  these  persons,  after  having  allowed 
the  money  to  be  laid  out  on  the  faith  of  the  plan  being 
carried  out  on  reasonable  terms,  can  be  permitted  to  say, 
^^  The  terms  must  be  such  as  we  dictate ;  we  are  masters 
of  the  situation,  and  all  your  expenditure  must  go  for 
nothing  unless  we  can  agree  about  the  terms."  The  only 
substantial  question  to  be  settled  was  this,  ^^  What  are 
reasonable  terms  as  to  toll,  as  to  the  control  over  the 
traffic,  and  as  to  the  duration  of  the  arrangement?"  And  it 
appears  to  me,  that,  if  the  case  had  rested  there,  the  Court 
would  have  found  the  means  to  enforce  the  completion  of 
some  arrangement.  The  principal  difficulty  would  cer- 
tainly have  been  as  to  the  tolls.  With  respect  to  the 
duration  of  the  arrangement  there  would  be  no  difficulty. 
It  must,  I  think,  be  inferred,  from  the  nature  of  the  trans- 
action, that  the  privilege  of  using  the  line  was  not  to  be 
determinable,  as  the  Company  proposed,  on  a  quarterns 
notice,  but  that  there  was  to  be  a  continued  right  of  user 
as  long  as  the  Plaintiff  might  require  it,  whether  that 
should  be  for  ever  or  for  a  term  of  years.  But  there 
would  have  been  considerable  difficulty  in  the  settlement 
of  the  tolls ;  and  if  the  matter  had  rested  at  this  stage,  it 
is  possible  that  that  might  have  proved  to  be  a  difficulty 
too  great  for  the  Court  to  solve.  It  must  be  conceded  to 
the  Defendants,  that  up  to  this  time  no  definite  settlement 
had  been  come  to  on  the  three  points  I  have  mentioned — ^the 
tolls,  the  control  of  the  traffic,  and  the  duration  of  the  license, 
though,  as  to  the  last,  it  is  clear  that  the  Company's  proposal 
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of  a  right  of  user  determinable  on  three  months  notice  was 
most  unreasonable,  and  that  the  privilege  ought  to  continue, 
at  any  rate,  as  long  as  the  Plaintiff  continued  owner  of 
the  premises  for  the  convenience  of  which  the  branch  line 
was  designed.  It  could  not  be  supposed  that  the  Plaintiff 
would  have  laid  out  so  large  a  sum  of  money  if  he  was  to 
take  the  chance  of  being  deprived  of  all  benefit  by  a  notice 
to  quit  at  the  end  of  three  months.  The  case  mentioned  in 
the  note  to  Powell  v.  Thomas^  at  page  304,  is  much  stronger 
than  this.  There  the  Defendant,  who  had  done  nothing, 
while  another  was  opening  a  colliery,  to  which  a  way-leave 
across  the  Defendant's  land  was  essential,  was  made  sen- 
sible, as  Lord  Loughborough  said,  that  he  was  to  give  the 
road  at  a  fair  value,  and  this,  although  when  the  work  was 
begun  he  had  said  that  he  would  not  give  the  road.  The 
case  was  referred  to  by  Lord  Eldon  on  othSir  occasions,  and 
there  was,  in  fact,  a  decree  giving  the  necessary  way-leave 
to  the  Plaintiff  so  long  as  he  might  require  it  for  the  pur- 
pose of  working  the  mine. 


I  come  now  to  the  negotiations  which  followed  the  letter 
of  the  2nd  of  February,  1857.  The  Company  having 
sent  their  proposed  draft  of  an  agreement,  containing  the 
clause  as  to  three  months  notice,  the  Plaintiff  objected  to 
it,  and  sent  to  the  chairman  of  the  Company  a  coutiter 
proposal.  I  pass  over  the  details,  assuming,  in  favour  of 
the  Defendants,  that  there  were  various  matters  remaining 
to  be  defined.  After  this  the  bill  states  that  there  was  a 
conference  on  the  subject  of  "the  said  proposed  agree- 
ment," an  expression  which  I  cite  as  being,  so  far  as  it 
goes,  favourable  to  the  Defendants.  Ultimately,  a  memo- 
randum was  drawn  up  by  the  Plaintiff,  on  the  basis  of 
terms  sketched  by  Maaon^  fixing  the  tolls,  the  control  of 
the  Company  over  the  traffic,  and  other  matters,  and  to 
this,  with  the  exception  of  one  clause,  the  chairman  and 
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Mason  gave  their  approval.  I  cannot  assume,  in  the  ab- 
sence of  any  allegation  to  that  effect,  that  Mason  and  the 
chairman  had  any  authority  to  bind  the  Company,  or  that 
they  acted  with  the  sanction  of  the  Directors,  but  I  must 
simply  take  the  fact,  for  the  purpose  of  this  demurrer, 
to  be,  that,  without  authority,  Mason  concluded  the  cor- 
respondence by  the  letter  of  March,  1857,  in  which  he 
stated,  that,  if  clause  5  were  omitted,  the  Plaintiff  might 
consider  the  others  agreed  to.  It  is  distinctly  stated,  that 
the  Plaintiff  assented  to  the  omission  of  this  clause,  and 
that  thereupon  arrangements  were  made  between  the 
Plaintiff  and  Mason^  under  which  the  Plaintiff's  goods 
were  carried  on  the  footing  of  that  arrangement  &om 
March,  1857,  to  October,  1859.  There  is  no  averment  of 
the  assent  of  the  directors  to  the  terms  so  arranged  with 
Mason;  but  I  am  of  opinion,  that  there  was  a  previous  agree- 
ment by  the  directors,  indefinitie  in  a  certain  sense,  but  still 
an  agreement,  that  the  Plaintiff  should  be  allowed  to  join 
their  railroad  on  reasonable  terms,  which  were  to  be  after- 
wards settled.  They  were  so  far  satisfied  that  there  would 
ultimately.be  a  definite  agreement,  that  they  permitted  the 
Plaintiff  to  begin  his  works  at  once.  Then  they  interpose, 
and  say — ^*  Before  you  use  the  branch  we  must  come  to  an 
agreement  as  to  the  terms  of  the  user."  After  this  they 
allow  the  Plaintiff,  for  two  years  and  a  half,  to  use  the 
railroad,  and  by  that  user  necessarily  define  the  terms 
which  they  consider  reasonable  as  to  tolls  and  control  over 
traffic,  and  which  had  previously  been  open.  The  questions 
for  this  Court  are  only  these :  Did  the  Company  allow  the 
Plaintiff  to  expend  his  money  on  the  faith  that  he  would 
be  permitted  to  join  their  line  on  reasonable  terms?  Cer- 
tainly they  did.  Then  is  there  any  difficulty  in  saying 
what  are  reasonable  terms?  None  whatever ;  for  the  Rail- 
way Company  has  for  two  years  and  a  half  taken  tolls  and 
exercised  control  on  certain  terms,  which  I  must  therefore- 
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aasume  to  be  reasonable.  This  would  be  so,  even  if  Masoris 
letter  were  struck  out  of  the  case  altogether.  If  the  bill 
^^  had  merely  stated  the  original  indefinite  agreement,  that  the 
BxRKKNiiEAD  teHus  remained  c^en,  that  the  Plaintiff  constructed  his 
CoupxTur.  railway,  and  that,  without  any  ftirther  arrangement  as  to 
Jud^men^.  details,  he  was  allowed  to  use  it  for  two  years  and  a  half, 
during  which  time  the  Plaintiff  and  the  Company  had  no 
differences  as  to  terms — after  all  this  it  would  be  most  un- 
reasonable i<x  the  Company  to  take  up  the  rails,  and  that,  as 
they  threatened  and  proceeded  to  do,  at  a  da/s  notice. 
This  would  be  just  the  case  of  Powell  y.  Thamoiy  where 
the  Defendant  sent  no  answer  for  two  years  to  the  Plain- 
tiff's applications,  and  then  commenced  an  ejectment  against 
him.  It  was  argued,  that,  in  that  case,  there  was  an  original 
offer  by  the  Plaintiff  to  buy  at  a  ikir  valuation.  It  is  the 
same  here.  There  is  what  amounts  to  a  proposal  in  1855, 
by  the  Plaintiff,  to  have  the  user  of  the  junction  on  fair 
and  reasonable  terms.  He  now  says,  and  is  entitled  to 
say,  that  the  terms  which  have  been  in  operation  for  two 
years  and  a  half  are  to  be  taken  to  be  fair  and  reasonable 
terms.    The  demurrer,  therefore,  must  be  overruled. 


Nov.  25(A. 

PracHc^Otu^        KNOWLES  V.  KHYDEDEPED  COLLIEKY 
'^/J^  COMPANY. 

""••^  In  this  cause  the  time  for  closing  evidence  had  been 
to  elILtfge™the  enlarged  to  the  5th  of  November,  1859.  On  the  4th  of 
^^^^^^^"^^l  November  the  Plaintiff  took  out  a  summons  to  further 
tween  the  date   enlarge  the  time  until  the  11th  of  January,  1860.    The 

of  the  notice  of  ^  ,  ,  i      „  ,      «  ^t  ,  ,         - 

motion  and  the  summons  was  heard  on  the  7th  of  November,  when  it  was 

proce^^hi^ta'  opposed  by  the  Defendants,  on  the  ground  that  the  Plain- 
outlawry, 

which  had  been  taken  against  the  Plaintiff;  were  completed: — HtU^  that  the  outlawry  migitt 
be  urged  as  an  answer  to  the  PlaintifiTs  motion  without  having  been  pleaded. 
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tiff  had  become  an  outlaw,  and  evidence  was  adduced  of  the 
proceedings  in  the  outlawry,  but  the  writ  had  not  then  been 
entered  of  record.  It  was  then  arranged  that  the  matter 
should  be  brought  before  the  Court  by  motion,  in  accord- 
ance with  the  summons.  Before  the  motion  was  brought 
on,  viz.  on  the  9th  of  November,  the  writ  was  recorded, 
and  the  regular  evidence  produced. 
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Mr.  Miller y  for  the  Plaintiff: — 

The  objection  of  outlawry  cannot  be  taken  on  an  inter- 
locutory motion.  The  proper  course,  unless  the  objection 
'  18  reserved  to  the  hearing,  is  a  plea,  the  effect  of  which  is 
to  hang  up  the  suit  until  the  outlawry  is  reversed ;  whereas, 
if  the  Defendants  are  allowed  to  use  the  outlawry  as  an 
answer  to  this  application,  the  suit  will  come  on  to  a  hear- 
ing with  incomplete  evidence,  and  the  bill  will  be  liable  to 
be  dismissed  for  want  of  prosecution.  Even  if  outlawry 
were  an  answer  to  this  motion,  there  was  no  complete  out- 
lawry at  the  hearing  of  the  summons,  and  the  Plaintiff 
ought  then  to  have  had  his  order.  He  ought  not  to  be 
in  a  worse  position  because  an  invalid  objection  was  taken 
in  chambers. 

]Vlr.  Willcocky  Q.C.,  and  Mr.  Lindleyj  for  the  Defen- 
dants:— 

We  say  we  cannot  plead  the  outlawry  at  this  stage  of 
the  suit ;  but,  whether  we  can  or  not,  we  are  not  bound  to 
do  so,  and  are  entitled  to  use  it  as  a  defence  to  the  motion. 
Being  an  outlaw,  the  Plaintiff  is  not  entitled  to  be  heard : 
Loukes  V.  HoU?each(a), 


Argument. 


(a)  4  Biiig.  419. 
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1859.        Vice-Chancellob  SiR  W.  Pagb  Wood:— 

^r^**         Common  sense  seems   to  require  that   an    application 
BiiYDEDKFED   which  wiU  have  the  effect  of  causin^r  additional  expense 

Colli  ERT  o  i 

Company,  ought  not  to  be  granted  when  the  cause  cannot  be  brought 
Judgment,  ^o  a  hearing,  and  the  expenses  will  therefore  be  unneces- 
sai'ily  incurred.  The  authorities  at  common  law  establish 
that  an  outlaw  cannot  be  heard  for  anj  purpose  except  that 
of  reversing  his  outlawry.  The  Plaintiff  asks  the  assistance 
of  the  Court  bj  an  extension  of  the  time  for  closing  evi- 
dence, and  it  is  his  own  fault  if  he  has  put  himself  into  a 
position  in  which  he  is  not  entitled  to  ask  such  assistance. 
It  is  said,  that,  when  the  appUcation  was  first  made,  and  up 
to  the  9th  of  November,  the  process  of  outlawry  was  not 
complete,  and  might  have  been  stayed.  But  in  the  inter- 
vening time  the  yrni  has  been  recorded,  and  the  power  which 
the  Plaintiff  had  of  applying  to  the  Court  has  become  ex- 
tinct by  the  effect  of  the  outlawry.  When  a  bankruptcy 
intervenes  between  a  notice  of  motion  and  the  time  when 
the  motion  is  made,  the  Court  holds  that  the  bankrupt  no 
longer  has  any  interest  in  the  suit,  and  no  order  is  made  on 
the  motion.  So  here  the  Court  is  informed,  before  making 
any  order,  that  something  has  occurred  which  renders  the 
applicant  incapable  of  asking  the  assistance  of  the  Court. 
^Vliatever  inconvenience  may  result  is  due  to  the  Plaintiff's 
own  fault.  Even  assuming,  in  favour  of  the  Plaintiff's 
argument,  that  the  result  may  be  to  prevent  the  Plaintiff 
from  ever  going  on  with  the  suit,  this  will  be  entirely  the 
consequence  of  his  not  having  taken  the  proper  steps  to 
reverse  the  process  of  outlawry.  There  will,  therefore,  be  no 
order  on  the  motion  ;  but,  as  the  evidence  of  the  outlawry 
was  not  complete  when  the  objection  was  first  taken  in 
chambers,  I  cannot  give  any  costs. 
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GENT  V.  HARRISON. 


NovAB(h,19th, 

George  GENT^  by  his  wm  dated  the  8th  of  July,  Waste^Tim. 

1808,  devised  certain  real  estate  to  the  use  of  George  Wilr     Tenant  for 

liam  Gent  for  life,  with  remainder  to  trustees  to  preserve,  /^Jji^rm^i! 

with  remainder  to  his  first  and  other  sons  in  tail  male,  with      <"^  ^^' 

remainder  to  John  Gould  Gent  for  life,  with  remainder  to  An  estate  being 
,  . ,  .1  .     ,  1  .     /.         devised  to  A, 

the  said  trustees  to  preserve,  with  remainder  to  his  first  for  life,  with 
and  other  sons  in  tail  male,  with  remainder  to  John  Gent  trostees  to 
for  Ufe,  with  remainder  to  the  said  trustees  to  preserve,  P'^rv**  y**^ 

'      ^  ^  ...        contingent  re- 

with  remainder  to  his  first  and  other  sons  in  tail  male,  with  mainden  in 
remainder  to  the  Plaintiff  George  Gent  for  his  life  without  j.v  male  issue, 
impeachment  of  waste,  with  remainder  to  the  said  trustees  mainUere  in' 
to  preserve,  with  remainder  to  his  first  and  other  sons  in  f*vo«r  of  A 

*  '  ^  ^  ^  ^  and  bis  male 

tail  male,  with  remainder  to  William  Gent  in  fee.  issue,  with  like 

remainders  in 
favour  of  C. 

By  certain  codicils  the  testator  revoked  the  ultimate  de-  J^uJ^'^J^Sf^® 
vise  in  fee,  and  declared  that  the  remainder  of  his  real  re«n«nder  to 

'  2>.  for  life 

without  tm- 
peachment  of 
watte,  with  re- 

The  testator  died  in  1838,  and   George  William  Gent  mainder  to  his 

'  _  *^  male  issue  in 

entered  and  continued  in  possession  of  the  devised  estate  tail  male  :^  A. 
until  the  17th  of  March,  1855,  when  he  died,  without  sion  from  1818 
having   had    any   issue   male.     John  Gould  Gent   then  i866*whenhe 

died  without 
issue  male ;  B. 

was  then  in  possession  till  May,  1856,  when  he  died  without  issue  male;  C,  ^ed  in  A'#  lifetime; 

and  />.  entered  npon  B.'t  death,  never  having  had  any  male  issue  up  to  the  date  of  the  bill. 

In  1820,  A,  cut  timber,  and  the  proceeds  were  invested  in  the  names  of  the  trustees  to 
preserve,  and  the  income  paid  to  A,  and  the  successive  tenants  for  life  for  the  time  being.  In 
1848,  A.  again  cut  timber,  the  proceeds  of  which  were  received  by  him  in  1854,  and  paid  to 
the  said  trustees  by  A.^t  executors  in  1857.  In  1856,  B,  cut  timber  and  received  the  proceeds, 
which  were,  in  1857,  paid  by  his  executors  to  the  trustees.  The  amounts  of  the  proceeds  were 
agreed,  and  D.  thereupon  filed  his  bUl  to  have  aU  the  capital  of  the  timber  money  paid  to  him, 
and  also  to  be  paid  by  the  executors  of  A.  and  B.  the  income  of  the  timber  money  of  1820, 
received  by  them  respectively  from  the  trustees.  The  bUl  alleged,  that  the  heir  of  the  testator 
could  not  be  ascertained : — ITeM,  that,  if  the  timber  was  rightfully  cut,  2>.  had  no  title  to  the 
income  before  the  commencement  of  his  own  tenancy ;  and  that,  if  it  was  wrongfully  cut,  the 
remedy,  if  any,  was  in  the  first  instance  by  trover,  and  afterwards  by  action  for  money  had 
and  received. 

As  to  the  relative  rights  of  the  heir  and  the  remainderman  for  life  without  impeachment  of 
waste,  in  respect  of  timber  wrongfully  cut  by  a  previous  tenant — QwBre, 


estates  should  go  as  the  law  might  direct. 
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£ltatement. 
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entered,  and  continued  in  possession  until  the  26th  of  May, 
1856,  when  he  died,  without  having  had  any  issue  male. 
John  Gent  had  previously  died  without  having  had  any 
issue  male.  The  PlaintiiF  then  entered,  and  had  since  con- 
tinued in  possession,  and  had  never  had  any  issue  male. 
The  bill  alleged  that  the  PlaintiiF  had  been  unable  to  dis- 
cover the  testator^s  heir.  In  the  year  1820  George  William 
Gent  cut  a  quantity  of  timber,  and  invested  the  greater 
part  of  the  proceeds  of  the  sale  of  it  in  the  names  of  the 
trustees  to  preserve;  and  this  fund  consisted,  at  the  date  of 
the  bill,  of  a  debentiu«  for  £5000  of  the  North  Western 
Railway  Company,  The  rest  of  the  proceeds,  amounting 
to  £739  :  14  :  6,  were  retained  by  the  said  George  William 
Gent 


The  trustees  paid  the  income  of  the  fund  so  invested  to 
George  William  Genty  John  Gould  Genty  and  the  Plaintiff, 
during  their  successive  occupations. 

In  1848  George  William  Gent  cut  other  timber,  which 
he  sold;  and  it  was  agreed  that  the  amount  so  received  and 
appropriated  should  be  taken  to  be  £1000,  and  the  date  of 
receipt  Midsummer,  1854. 

In  1856,  John  Gould  Gent  cut  and  sold  other  timber, 
and  received  the  proceeds ;  and  it  was  agreed  that  the 
amount  should  be  taken  to  be  £900,  received  on  the  2nd 
of  January,  1856. 

The  said  sums  of  £1000  and  £900  were  paid  by  the 
executors  of  George  William  Gent  and  John  Gould  Gent 
respectively  to  the  trustee  who  held  the  other  fund. 


The  Plaintiff,  by  his  bill,  claimed  to  have  all  the  capital 
which  had  arisen  from  the  sales  of  timber,  and  to  be  paid 
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by  the  executors  of  George  William  Gent  and  John  Gould 
Gent  the  amounts  received  by  their  respective  testators  as 
income  of  the  fund  in  which  the  proceeds  of  the  timber 
were  invested.  There  was  some  conflict  of  evidence  as  to 
whether  the  timber  was  properly  or  improperly  cut. 


Mr.  iZoft,  Q.C.,  Mr.  Shapter^  Q.C.,  and  Mr.  Bxtsk^  for      Arffwnmt, 
the  Plaintiff:— 

The  income  of  timber  money  does  not  belong  to  a  tenant 
for  life  impeachable,  who  cuts  it  wrongfiilly ;  for  he  cannot  be 
allowed  to  profit  by  his  own  wrongful  act.  The  Plaintiff, 
being  tenant  for  life  without  impeachment,  is  entitled  to 
all  the  timber,  and  the  capital  of  the  proceeds  of  timber ; 
and  the  previous  tenant  for  life,  not  being  entitled  to  any 
income,  the  back  income  must  form  part  of  the  general 
fund  which  comes  to  the  Plaintiff. 

[They  cited  Phillips  v.  Barlow  (a)y  Pigot  v.  Bullock  (b)y 
Pyne  v.  Dor{c)y  Williame  v.  William9{d)j  Doctor  8f  Stu- 
deni{e)y  Skelton  v.  SkeUon(f)f  Aspinwall  v.  Leigh (g) 
Lewis  Bowles^  case{h)j  Tooker  v.  Annesley(i)y  Lushington 
T.  Boldero(k)y  Williains  v.  Duke  of  Bolton  (1)^  Whitfield 
V.  Bewit{rn)y  Lee  v.  Alston(n)y  Herlakendeii s  ca««(o).] 

(a)  14  Sim.  268.  (0  5  Sim.  235. 

(6)lVeB.  479.  (A;)  18   Beay.    418;   S,C,    15 

(c)  1  T.  R.  55.  Beav.  1. 

(d)  12  East,  209 ;  16  Vea.  419.  (0  3  P.  Wms.  267. 
(«)  Page  114.                                     (m)  2  P.  Wms.  240. 

(/)  2  Swanst.  170,  n.  (n)  1  B.  C.  C.  194 ;  3  B.  C.  C. 

ig)  2  Vem.  218.  87. 

(A)  11  Rep.  79.  (o)  4  Rep.  62. 
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The  Vice-Chancellor. — Do  you  claim  income  from 
1820! 


Mr.  RolL — ^Yes.  We  were  not  bound  to  file  a  bill  until 
we  got  into  possession :  Ihike  of  Newcastle  v.  Vane  (a). 

Mr.  Willcock,  Q.C.,  for  the  representatives  of  George 
William  Gent: — 

Either  the  timber  was  rightfully  or  wrongfully  cut.  If 
rightfrilly,  it  is  settled  that  the  income  goes  to  the  tenant  for 
life  for  the  time  being,  though  in  that  event  the  first  tenant 
without  impeachment  might,  on  coming  into  possession,  be 
entitled  to  take  the  whole  fund,  just  as  he  might  have  cut 
the  whole  timber.  Tooker  v.  Anneeley  shows,  that,  when 
the  timber  is  cut  by  order  of  the  Court,  a  tenant  for  life 
impeachable  is  entitled  to  the  income.  Waldo  v.  Waldo  {h) 
is  an  authority  to  the  same  effect ;  and  Lewie  Bowles^  case 
shows  that  tenant  for  life  sans  waste  can  only  cut  during 
his  tenancy.  But  if  the  timber  was  cut  wrongfiilly,  the 
Plaintiff  is  not  the  person  entitled  either  to  capital  or 
income.  In  that  case  the  timber,  when  cut,  and  the  capital 
derived  from  it,  belong  to  the  first  estate  of  inheritance ; 
and  there  is  no  estate  of  inheritance  before  the  Court. 

When  the  timber  was  first  felled,  the  person  to  bring 
trover  for  it  was  not  the  Plaintiff  but  the  person  entitled 
to  the  first  estate  of  inheritance.  Bewit  v.  Whitfield 
proves  this;  and  Williams  y.  Duke  o/ifofton  proceeds  on 
the  same  ground :  Garth  v.  Cbton(c),  Dvke  of  Leeds  v. 
Amherst{d). 

(a)  2  P.  Wins.  241.  (c)  1  Wh.  &  Tud.  608. 

(6)12  Sim.  107.  (rf)  2  Ph.  117. 


Arjftment, 
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The  Plaintiff  has  no  right  to  come  into   equity.    The        1869. 
foundation  of  the  equity^  fls  regards  waste,  is  the  injunction 
to  stay  the  mischief.    Here,  neither  injunction  nor  account 
is  asked :  Jems  College  v.  Bloome(a)y  Pulteney  v.  Warren(h)j 
GriemmY.  Ej/re(c)j  Parrott  v.  Palmer  {d). 

It  is  a  mere  legal  claim,  if  anything,  and  is  barred  by 
time.  Until  1833,  when  the  stat.  3  &  4  Will.  4,  c.  42, 
was  passed,  no  interest  was  recoverable  in  an  action  of 
debt. 

Mr.  Speedy  for  the  representatives  of  John  Gould  Gent, 
supported  the  same  views. 

[He  cited  Co.  Litt.  219.  b. ;  Rolt  v.  Somermlle{e\  MUd- 
may  v.  Mildmay(J).'] 

Mr.  Chapman  for  the  trustee. 

Mr.  Roltj  in  reply : — 

Before  the  statute  of  Marlebridge,  tenant  for  life  was  not 
impeachable  for  waste.  Since  the  statute,  the  tenant  for 
Kfe  sans  waste  is  not  merely  exonerated  from  liability  for 
waste,  but  has  a  property  in  timber  cut,  and  is  in  the  same 
position  as  tenant  in  fee :  Evelinas  case(g). 

It  was  once  a  question,  whether  tenant  in  tail  after 
possibility  was  in  as  good  a  position  as  tenant  for  life,  and 
that  was  the  point  settled  in  Williams  v.  Williams. 

The  Vicb-Chancellob. — ^Then  you  say,  that  tenant 

(a)  8  Atk.  262.  (c)  2  Eq.  Cas.  758. 

(6)  6  Ves.  89.  (/)  4  B.  C.  C.  76. 

(c)  9  Ves.  346.  {g)  2  Freem.  56. 
((/)  3  My.  &  K.  640. 
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ArgwmeiU, 


for  life  sans  waste  in  remainder  could  bring  trover,  not- 
withstanding intennediate  estates,  which  might  prevent  his 
estate  from  ever  coming  into  possession  ? 

Mr.  Rolt — ^Yes ;  because  tenant  in  fee  in  remainder  can 
do  so:  2  Co.  Inst. (a),  AbraJial  v.  Bubb(b\  Fleming  v. 
Bishop  of  Carlisle  {c)y  Garth  v.  Cotton. 


The  Vice-Chancellor. — According  to  your  argu- 
ment you  could  have  brought  trover  immediately  after  the 
timber  was  cut  ? 

Mr.  Rolt ^Yes. 

[The  Vicb-Chancellor. — ^If  your  right  is  legal,  you 
ought  to  have  brought  trover  when  the  timber  was  cut,  or, 
at  any  rate,  when  your  estate  fell  into  possession ;  and  you 
have  no  equity  unless  you  can  put  it  on  the  footing  of  a 

trust.] 

Mr.  Rolt. — There  was  a  trust  of  the  money  when  it 
came  into  the  trustees'  hands.  When  tenant  for  life  has 
rendered  an  account  of  the  timber  cut,  the  statute  is  no 
bar:  Hony  v.  Hony{d). 


Jwlgmeni.       ViCB-ChANCELLOR  SiR  W.  PaGE   WoOD  : — 

The  Plaintiff  would  be  put  in  very  considerable  diffi- 
culty if  this  were  treated  otherwise  than  as  a  proper  cut- 
ting, followed  by  the  investment  of  the  proceeds  for  the 
purposes  of  the  trust.     The   authorities  seem  to  go   to 


(a)  Cap.  24,  144. 
(6)  2  Freem.  63. 


(c)  1  Dick.  209. 
(cO  1  S.  &  S.  568. 


Judgment 
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the  full  extent,  that,  where  timber  is  properly  cut  for  1859. 
the  benefit  of  the  estate  (as  the  Vice-Chancellor  of  Eng^ 
land  says  in  the  case  of  Waldo  y,  Waldo),  either  by  the 
act  of  the  Court,  or  out  of  Court  by  the  act  of  trustees, 
which  the  Court  has  adopted,  there  it  is  treated  as  so 
much  of  the  estate.  Thus,  in  a  much  earlier  case,  Mild- 
fTkay  V.  Mildmayy  before  Lord  Thurlow,  the  Court  pre- 
ferred not  treating  the  proceeds  as  money,  because  that 
would  change  the  character  of  the  fund,  but  directed 
them  to  be  invested  in  land,  the  effect  being,  that  the 
tenant  for  life,  although  impeachable  for  waste,  would 
obtain  the  benefit  of  the  money  when  so  invested.  There- 
fore, where  the  timber  is  properly  cut,  the  purchase  money 
of  the  timber  follows  the  land,  and  the  tenant  for  life,  al- 
though impeachable  for  waste,  receives  the  income  during 
his  life ;  and  when  you  reach  the  first  tenant  for  life  unim- 
peachable for  waste,  as  in  the  case  of  Phillip  v.  Barlow,  he 
takes  the  capital.  There  would  therefore  be  no  difficulty  if 
the  Plaintiff  in  this  case  had  treated  the  timber  as  having 
been  properly  cut,  and  the  fund  as  being  his  from  the  date 
of  his  coming  into  possession  of  the  estate;  but  he  seeks  the 
past  interest  on  this  ground  (and  it  is  only  on  this  ground 
that  he  can  seek  it) — that  when  the  tenant  for  life,  by  his 
own  wrong,  creates  the  fund,  as  in  The  Duke  of  Leeds  v. 
Lord  Amheratj  and  some  other  cases,  the  tenant  for  life 
shall  not  be  allowed  to  avail  himself  of  his  own  wrong,  and 
to  receive  the  interest  firom  a  fund  which  would  never  have 
existed  but  for  his  own  wrongful  act.  But  the  cases  which 
were  cited  have  been  cases  of  equitable  waste,  where,  the 
whole  matter  having  to  be  administered  in  equity,  the  legal 
right  which  might  spring  from  such  a  wrongful  act  could 
never  have  arisen.  In  the  case  of  legal  waste,  you  have  only 
to  consider  the  legal  consequences  of  the  wrongful  act  as  to 
which  trover  may  be  brought.     There  is  no  account  asked 

VOL.    1.  MM 
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1859.  for  in  this  bill,  for  the  whole  amount  is  ascertained  and 
settled,  which  was  one  of  the  points  that  arose  in  the  last- 
cited  case  of  Hony  v.  Hony,  No  account  is  asked  of 
what  timber  has  been  cut,  what  it  has  been  sold  for,  and 
the  like.  No  account  has  been  rendered,  but  the  tenant 
for  life,  who  has  now  come  into  possession  unimpeachable 
for  waste,  comes  into  Court  with  this  simple  case — He 
says:  ^^I  find  the  exact  value  of  the  timber  cut;  I  ask 
for  that  value;  I  ask  to  have  it  paid  to  me;  I  ask  to 
have  the  back  interest  paid  on  that;  I  do  not  ask  for 
anything  else:  and  I,  being  legal  tenant  for  life  unim- 
peachable for  waste,  say,  this  is  my  money,"  In  that 
state  of  things,  if  he  has  any  right  at  all,  it  is  plainly  a 
legal  right,  treating  the  original  act  as  a  wrong.  There 
is  nothing  which  the  Court  of  Chancery  is  called  upon 
to  do;  and,  therefore,  he  should  be  left  to  his  remedy 
at  law.  But  who  may  have  the  legal  right,  is,  I  think,  a 
matter  of  great  doubt.  I  am  by  no  means  satisfied  at 
present,  that,  when  the  timber  was  cut,  assuming  the 
cutting  to  have  been  a  wrongful  act  from  the  first  moment, 
it  did  not  belong  to  the  first  person  having  an  estate  of 
inheritance.  The  limitations  are  to  the  tenants  for  life, 
with  contingent  remainders  to  their  issue,  and  then  a  re- 
mainder to  the  tenant  for  life  unimpeachable  for  waste,  and 
remainders  in  tail  to  his  issue.  All  the  authorities  are  uni- 
form in  this  respect,  that,  where  there  has  been  an  improper 
fall  of  timber  on  the  estate  by  a  person  having  a  limited 
interest,  the  first  owner  of  the  inheritance  is  the  person  who 
has  a  right  to  bring  trover,  passing  over  all  the  intermediate 
estates.  It  certainly  does  not  appear  that  there  was,  in 
any  of  these  cases,  an  intervening  tenant  for  life  unim- 
peachable; but  there  were  contingent  remainders,  that 
might  come  into  esse  and  defeat  the  estate  of  inheritance 
vested  in  the  heir  or  the  person  taking  in  remainder,  as 
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the  case  might  be.  The  reason  of  the  thing  was  this — that  1869. 
there  must  be  the  property  in  somebody  when  the  wrongfiil 
act  is  done.  The  Court  will  not  allow  the  tenant  im- 
peachable for  waste  to  avail  himself  of  his  own  wrong ; 
and  the  law  therefore  vests  the  timber  wrongfully  cut  in 
the  person  having  the  first  legal  estate  of  inheritance. 
The  answer  made  by  Mr.  Molt  is,  ^^that  the  tenant  for 
life,  although  in  remainder,  if  he  is  unimpeachable  for 
waste,  as  in  Lems  BotvUa*  case^  has  not  merely  an  immu- 
nity from  liabilty  for  waste,  but  the  actual  property  in  the 
timber.  But  how  has  he  the  property?  The  doctrine 
laid  down  in  the  7th  resolution  in  Lewis  Bowles*  case  is 
this:  The  clause  without  impeachment  of  waste  gives  a 
power  to  the  lessee  which  will  produce  an  interest  in  him, 
if  he  executes  his  power  during  the  pendency  of  his  estate. 
That  is  to  say,  if  he  ever  comes  into  possession  of  the 
estate,  and  ever  exercises  his  power  of  cutting  the  timber 
thereupon,  the  timber  belongs  to  him;  and  the  reason  of  its 
belonging  to  him,  which  is  fully  argued  out,  is  this  :  It  is 
said,  if  it  had  been  without  impeachment  of  waste  by  any 
writ  of  waste,  then,  by  old  authority,  the  action  only 
would  be  discharged,  and  the  lessor,  after  the  fall  of  the 
timber,  might  nevertheless  seize  it ;  but  when  it  is  without 
impeachment  of  waste  altogether,  then  the  effect  is,  that 
the  tenant  for  life  cannot  be  interfered  with  in  any 
manner  in  respect  of  that  waste;  and  as  soon,  there- 
fore, as  he  has  exercised  his  power  thereupon,  the  timber 
at  once  becomes  his  own  property.  But  how  does  that 
prove,  that,  when  the  trees  are  felled  by  the  wrongful  act 
of  some  one  preceding  him,  before  his  property  has  arisen 
thereupon,  the  property  is  in  him?  To  say  the  least,  that 
is  a  doubtful  proposition;  and  that  point  I  am  asked 
to  decide,  not  having  the  heir  before  me.  The  question  is, 
whether  such  a  point  as  that  ought  to  be  decided  without 

M  M  2 


Judgmmt. 
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1859.        the  presence  of  the  heir,  and  against  the  heir.    I  think  the 
answer  is  plain,  that,  without  hearing  the  heir  npon  it,  I 
can  come  to  no  such  conclusion.    And  further  than  that  I 
see  no  reason  to  go.     There  seems  to  be  considerable 
reason  for  a  contention  bj  the  heir  that  his  position  is  just 
the  same  in  respect  of  a  person  having  a  possible  power, 
which  maj  arise  if  ever  his  estate  arises,  as  it  is  in  respect 
of  the  contingent  interests  of  unborn  issue,  in  favour  of 
whom  the  law  does  not  interfere  to  prevent  the  heir^s  right 
accruing  at  once,  so  as  to  enable  him  to  bring  trover  imme- 
diately after  the  timber  is  cut.    But  there  are  further  difB* 
culties  in  the  Plaintiff's  way,  if  he  chooses  to  treat  this  as 
a  tort.    In  the  first  place,  of  coivse  the  tort  arose  when  the 
act  was  committed;  and,  if  the  Plaintiff  had  a  remedy  by  an 
action  of  trover,  I  apprehend  the  action  should  have  been 
brought  some  twenty  years  ago,  when  the  act  took  place. 
That  is  the  first  difficulty.    But,  secondly,   suppose  the 
Pldntiff  has  any  right  of  action  now  of  any  kind,    his 
remedy  is  clearly  at  law.    He  is  the  legal  owner,  and  if  he 
chooses  to  proceed  at  law  by  an  action  of  trover,  there  is 
his  remedy.    In  what  respect  does  he  want  the  aid  of  this 
Court?     He    asks   for   no   injunction;    he  asks  for  no 
account ;  he  asks  nothing  which  he  has  not  got  at  law. 
Why  should  he  come  here  to  insist  on  his  ri^t  ?     It  is 
put  in  this  way :  It  is  said,  a  person  commits  a  wrong,  and 
hands  over  the  fund  which  has  resulted  as  the  produce  of 
his  wrong  to  another,  and  says  ^^  Take  care  of  that ;  I  have 
injured  somebody  or  other,  and  I  ask  you  to  hold  the  pro- 
ceeds for  anybody  who  may  be  interested  in  them."     I 
apprehend,  even  supposing  the  form  of  action  might  be 
varied,  and  that  it  might  be  an  action  for  money  had  and 
received  to  Plaintiff's  use,  the  remedy  would  still  be  at 
law.    It  is  not  for  me  to  determine  the  question,  whether 
it  should  be  an  action  of  trover,  or  an  action  for  money 
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had  and  received.  Still,  taking  it  either  way,  what  does 
the  Plaintiff  come  here  fori  In  truth,  it  is  only  by  treat- 
ing the  cutting  as  rightful,  as  an  act  which  the  Court 
would  recognise,  that  the  Plaintift  can  have  any  ground 
for  coming  to  this  Court.  On  that  view,  considering  that 
the  trustees  were  applied  to  in  the  first  instance,  there 
might  be  ground  for  directing  an  inquiry  whether  this  cut- 
ting ought  to  be  regarded  as  an  act  of  the  trustees,  which 
the  Court  would  recognise,  as  it  did  in  Waldo  v.  Waldo. 
If  that  were  so,  the  Plaintiff  would  be  entitled  to  the  whole 
of  the  money  produced ;  but  he  would  be  clearly  wrong  in 
asking  for  the  intermediate  interest.  If,  on  the  other 
hand,  he  says:  "You,  the  trustee,  having  received  this 
sum  of  money  as  the  proceeds  of  a  wrongful  act,  ought  to 
have  held  it  for  all  the  persons  interested ;  you  should  not 
have  paid  any  income  to  the  wrongdoer  himself,  but  you 
should  have  held  it  for  me," — ^that  contention  entirely  fails, 
because,  if  the  act  was  wrongful,  the  remedy  is  at  law,  and 
not  here.  If  he  chooses  to  treat  the  timber  as  rightfolly 
cut,  then  the  tenant  for  life  was  entitled  to  interest,  and  all 
the  Plaintiff  can  get  is  the  principal,  his  title  to  which 
does  not  seem  to  be  disputed.  What  seems  right  for  me 
to  do  is  this— either  to  dismiss  the  bill  altogether,  if  the 
Plaintiff  insists  on  treating  the  cuttings  as  wrongful  acts 
from  the  commencement,  in  which  case  I  ought  to  dismiss 
it  with  costs ;  or  else,  if  the  Plaintiff  is  content  to  treat 
the  cuttings  as  rightfiil,  then  to  make  a  decree  for  the  pay- 
ment to  him  of  the  capital  derived  from  the  proceeds  of 
that  timber.  But  I  cannot  do  this  unless  the  Plaintiff 
waives  any  inquiry  as  to  whether  the  cutting  was  rightful 
or  not. 


1859. 
Gkxt 

V. 

Harrison. 
JudgmaU, 


Mr.  BoU  having  consented  to  waive  any  inquiry,  and  to 
treat  the  timber  as  rightfolly  cut,  the  minutes  of  decree 
were  as  follows : — 
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Gent 


1859.  Dismiss  the  bill,  with  costs,  as  against  the  representatives  of 

George  William  Gent  and  John  Gould  Gent;  and,  the  Plaintiff  not 

asking  any  inquiry  whether  any  of  the  timber  was  wrongfully  cut, 

IlAKuxsc^r.      the  funds  in  the  hands  of  the  trustee  to  be  transferred  to  the  Plain- 

tiff;  the  trustee^s  costs  to  come  out  of  the  fund. 

JUinute  u^f 
Dtcrtt. 


^""iMt"**    ^=  COLNE  VALLEY  AND  HALSTEAD 


Invealment-^ 
LordJSLLeo- 


RAILWAY. 


wxlSLLeo-    m 

nard$'  Act,     1  HIS  was  a  petition  by  the  promoters  of  a  railway  for  the 
c.  B&^india    investment  ot  deposit  money  m  the  stock  created  under 
invt^^t^  the  India  Loan  Act,  22  &  23  Vict.  c.  39- 

— India  Stock, 

The  Court  will      ^*  ^^y^^^  ^^^  ^^^  Petitioners : — 

not  order  the 

L^SLTftTnVfa      ^y  ^^^  ^'  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  32, 

the  stock  trustees  may  invest  trust  funds  in  India  Stock.    The  Act 

created  under 

the  India  Loan  Under  which  the  New  India  Loan  is  issued  was  passed  on 

Viicl  c  89.  *^®  same  day  as  Lord  St>  Leanarda*  Act;  hut  even  if  it  had 

The  stock  heen  subsequent  to  it,  the  term  India  Stock  may  be  held 

thelast-^en^  ^  ^  prospective.     If  so,  the  new  loan   is  clearly  India 

not^jRirt /fiSki  ^^^^^y  ^^^  ^  *  proper  investment  for  trust  funds. 

Stock  within 

LoTdm^LM^  The  Vice-Chancel.lob  intimated  his  opinion  that  the 
STSJVicta^  investment  could  not  be  sanctioned;  but  suspended  his 
85, 8. 82.  order  until  the  matter  should  have  been  mentioned  to  the 

Court  of  Appeal. 

Nov.  dth,  Nov.  9. — Mr.  Mayheto  informed  the   Court,   that  the 

matter  had  been  mentioned  to  the  Lord  Chancellor,  and 
that  his  Lordship  was  of  opinion  that  the  32nd  clause  was 
prospective. 

His  Honour  observed,  that  the  point  which  appeared  to 
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have  been  submitted  to  the  Lord  Chancellor  did  not  raise        1859. 
the  whole  question,  and  handed  down  the  following  note. 


Rk  Coltte 


and  desired  that  the  matter  might  be  again  mentioned  to    Vallet  aho 
the  Court  of  Appeal : —  Railway. 

*^The  application  made  to  me  by  petition  was,  that  atatmmt 
money  might  be  invested  in  the  New  5/.  per  Cent.  India 
Loan  of  1859,  on  the  ground  that  such  a  course  would  be 
Authorised  by  Lord  St.  Leonards^  Act  of  last  session, 
authorising  investments  by  trustees  in  Bank  Stock  or 
East  Lidia  Stock.  My  difficulty  was  this :  At  the  date  of 
the  passing  of  Lord  St.  Leonards^  Act  the  two  stocks, 
called  Bank  Stock  and  East  India  Stock,  were  well  known 
to  be  the  capital  stock  of  the  two  great  companies  incor- 
porated by  charters  confirmed  by  Acts  of  Parliament ;  and 
the  dividend  on  the  East  India  Stock  was,  moreover, 
guaranteed  by  Parliament  until  it  should  be  paid  off  by 
Government. 

^^  The  Indian  5L  per  Cent.  Loan  is,  indeed,  in  the  form 
of  a  stock  transaction  in  books  kept  for  that  purpose,  but  is 
a  loan  to  the  Indian  Government,  and  not  the  capital  stock 
of  a  company,  neither  is  it  guaranteed  by  the  British 
Government. 

^^  The  only  way  in  which  the  question  arose  as  to  the 
time  of  passing  the  Acts  creating  the  Loan  Stock  and  the 
Act  of  Lord  St,  Leonards^  was  this :  It  was  suggested,  that, 
had  the  Loan  Act  been  actually  passed,  the  Legislature 
might,  in  passing  Lord  St.  Leonards^  Act,  have  had  refer- 
ence to  the  new  stock  that  would  be  created  by  the  Loan 
Act ;  but  even  this  suggestion  failed  when  it  was  shown 
that  it  was  not  then  passed." 

Nov.  16. — ^Mr.  Mayhew  informed  the  Court,  that,  the     kov.  16<a. 
matter  having  been  mentioned  to  the  full  Court  of  Appeal, 
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1869.  their  Lordships  were  of  opmion  that  the  investment  ought 

Rb  Colhb  '*^*  ^  ^  directed ;  and  he  accordingly  asked  for  an  invest- 

^Ia^^^a^  ment  in  3i.  per  Cents. 

Railway. 

JudgmenL         The  Vice-Chancellor  made  the  order. 


1858. 


Nov.  22nd; 
Dm,  Brd  ^  9th. 

wm^Revoea^  WILLIAMS  V.  TYLEY. 

iioH — Tecaring     ^^y 

«J^^^    IHOMAS  ANDERSON,  by  his  wiU,  in  1836,  devised 

r^^^wf*^"  ^  ^^^  ^^  ^^^  personal  estate  to  trustees^  upon  trust  to 
fi«r  Paget--7  sell,  and,  after  payment  thereout  of  debts  and  legacies,  to 
c  26, 9. 2o!    pay  the  proceeds  of  the  sale  to  the  Defendant  TJ^fcy. 

fut^mT?^  The  will  was  contained  in  five  sheets.  Each  of  the  first 
the  witnessing  four  sheets  was  simied  by  the   testator.    The  fifth   was 

clause  at  the         ^         ,         ,  i    -i   i      i  .      .       ,  t         .11.1 

end  of  his  will,  Signed  and  sealed  by  him  m  the  manner  described  in  the 
his  hand  to  ^e  witnessing  clause  at  the  foot  of  the  fifth  sheet,  which  clause 
preceding         ^j^g  ^  follows : — "  In  witness  whereof  I  have  to  this  my 

pages,  a  testa-  ... 

tor  makes  the  last  will,  contained  in  five  sheets  of  paper,  to  the  first  four 
those  pag^\  sheets  thereof  set  my  hand,  and  to  this  fifth  and  last  sheet 
S^itu^ni'  thereof  my  hand  and  seal,   this  17th  day  of  February, 

so  recited,  he      1836." 

afterwards, 

animo  revo- 

the  signatures  After  the  decease  of  the  testator,  the  will  was  found  in 

o^KpaSfc  ^^®  ^^  ^^  drawers,  with  the  signatures  of  his  name  torn 

it  is  a  good  from  off  the  first  four  sheets,  and  with  the  signature  of  his 

the  whole  wiU  name  upon  the  fifth  and  last  sheet  struck  through  with  a 

under  the  20th  rri  1  1  a.  •    • 

section  of  the     V^^'     V^^  ^^^  ^*s  left  remamuig. 

Act,  7  Will.  4 
&lVictc26.  J 

It  w^s  conceded  that  the  tearing  had  been  done  by  the 
testate^  himself,  and  since  the  recent  Wills  Act,  7  Will.  4 
&  1  Vict.  c.  26,  came  into  operation.  Upon  the  question  of 
intention,  a  letter,  written  subsequently  by  the  testator, 
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was  read,  in  which,  speaking  of  a  deceased  relative,  he 
wrote  thus : — ^^  I  showed  him  a  document  the  last  time  I 
saw  him  here,  which  was  my  last  will,  and  now  cancelled, 
owing  to  five  deaths  named  in  it,  to  whom  I  had  left  £400 
each." 

The  question  raised  upon  the  present  Petition  was, 
whether  the  will,  which  had  been  admitted  to  probate 
quoad  the  personal  estate  and  effects  of  the  testator,  was 
or  was  not  revoked  quoad  his  real  estate  f 


531 


1868. 


Statement. 


Mr.  Rohj  Q.C.,  and  Mr.  Vincenty  for  the  Petitioner, 
lylei/y  as  residuary  devisee,  contended,  that  the  will  still 
remained  in  force,  and  had  not  been  revoked  quoad  the 
real  estate  of  the  deceased. 

The  20th  section  of  the  recent  Wills  Act  (a)  enacts, 
^^  that  no  will  or  codicil,  or  any  part  thereof,  shall  be  revoked 
otherwise  than"  in  certain  specified  modes,  which  are  im- 
material, "  or  by  the  burning,  tearing,  or  otherwise  destroy- 
ing the  same  by  the  testator  .  .  .  with  the  intention  of 
revoking  the  same."  It  must,  therefore,  be  a  tearing 
equivalent  to  destruction  of  the  will.  At  all  events,  the 
mere  tearing  off  from  the  four  first  sheets  of  a  will  of  sig- 
natures which  are  not  requisite  to  its  validity,  the  signature 
at  the  foot  remaining  neither  torn  nor  otherwise  destroyed, 
cannot  opera.te  as  a  tearing  of  the  will  within  the  meaning 
of  the  20th  section. 

Besides,  assuming  that  it  could,  the  tearing  must  have 
been  effected  with  the  intention  of  revoking  the  will.  And 
here  there  is  no  proof  of  intention,  except  the  letter  of 
1855,  which,  even  if  admissible  in  evidence,  shows  merely 

(o)  7  Wm.  4  &  1  Vict.  c.  26. 


ArgumenL 
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1858. 


Aryttmeni* 


an  intention  to  revoke,  pro  tanto,  t.  e.,  to  the  extent  to 
which  the  previous  disposition  had  lapsed  by  the  death  of 
the  five  legatees  therein  named. 

At  any  rate,  the  tearing  was  not  intended  to  operate  as 
a  revocation  of  the  will  for  all  purposes,  but  was  a  provi- 
sional act,  done  with  a  view  to  the  substitution  of  a  new 
will  in  the  place  of  the  former ;  and  no  other  having  been 
so  substituted,  the  act  must  be  looked  upon  as  deliberative 
and  incomplete.  When  a  revocation  is  simply  made  with 
a  view  to  a  new  devise  of  the  property,  and  the  devise  fails, 
the  revocation  fiuls  also:  Onions  v.  7^rer(a). 

[They  cited,  also,  Hobbs  v.  Knight  (by] 

Mr.  Willcockj  Q.C.,  for  the  heir  at  law,  referred  to  Friee 
V.  Price  (c),  to  show  that  the  tearing  of  the  signatures  was, 
under  the  circumstances,  a  tearing  of  the  will  within  the 
meaning  of  the  20th  section,  and  was  proceeding  to  cite 
Bibb  V.  Thomas  {d)y  when  he  was  stopped  by  the  Court. 

Mr.  BoUj  Q^C,  in  reply. — ^In  Price  v.  Price^  a  portion 
of  the  wording  of  the  will  was  torn.  Besides,  that  case 
might  be  appealed. 

The  Vice-Chancellor  reserved  judgment  to  consider 
the  evidence  as  to  intention. 


Judgment, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  question  to  be  determined  in  this  case  is,  whether, 
under  the  circumstances,  the  will  of  the  deceased,  which 


(a)  1  P.  Wms.  345. 
(6)  1  Curt.  Prerog.  Rep.  768, 
779. 


(c)  27  Law  Jonm.  Exch.  409. 
((i)  2  W.  Black.  1043. 
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has  been  admitted  to  probate  so  far  as  it  affects  his  per- 
sonal estate  and  eiFects,  has  or  has  not  been  well  revoked 
so  far  as  regards  his  real  estate. 

The  facts  of  the  case  are  tliese : — The  will  is  written 
upon  several  sheets  of  paper;  each  of  those  sheets  was 
signed  hj  the  deceased;  and  in  the  witnessing  clause  at  the 
end  of  his  will,  the  deceased  has  carefully  noticed  that  cir- 
cumstance, his  words  being,  *'  In  witness  whereof  I  have 
to  this  my  last  will  and  testament,  contained  in  five  sheets 
of  paper,  to  the  first  four  sheets  thereof  set  my  hand,  and 
to  this  fifth  and  last  sheet  thereof  my  hand  and  seal,  this 
17th  of  February,  1836."  Then,  after  his  death,  the  will 
is  found  in  one  of  his  depositories,  with  the  name  of  the 
deceased  torn  off  from  every  sheet  except  the  last,  his 
name  upon  the  last  sheet  being  struck  through  with  a  pen, 
but  the  name  itself  and  the  seal  remaining. 

In  order  effectually  to  revoke  a  will  by  tearing,  the 
statute  requires  the  tearing  to  be  done  with  the  intention 
of  revoking  the  will,  the  words  of  the  20th  section  being, 
^^that  no  will  shall  be  revoked  otherwise  than  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same."  It  is 
conceded  that  the  tearing  apparent  upon  this  instrument 
was  done  by  the  testator  himself;  and  the  questions  to  be 
determined  are,  first,  whether  it  is  a  sufficient  tearing  of 
the  will  within  the  meaning  of  the  20th  section;  and  if  so, 
then,  secondly,  whether  it  was  done  with  the  intention  of 
revoking  the  will  t 

Upon  the  first  question,  whether  the  tearing  of  the  signar 
ture  from  all  the  sheets  except  the  last  is  a  sufficient  tearing 
within  the  meaning  of  the  20th  section,  the  case  is  governed 
by  the  decision  of  the  Court  of  Exchequer  in  Pince  v. 


1858. 


Judgment. 
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Judgment, 


Price  {a)y  in  which  I  entirely  concur.  There  the  deceased, 
having  affixed  his  seal  to  his  will,  and  having  noticed  that 
circumstance  in  the  witnessing  clause  in  words  similar  to 
those  which  occur  here,  with  the  intention,  as  was  found  by 
the  jury,  of  revoking  his  will,  tore  off  the  seal.  It  hap- 
pened, that,  at  the  back  of  the  seal,  there  was  part  of  a 
word  helonging  to  the  preceding  page  of  the  will,  so  that 
in  tearing  off  the  seal  the  deceased  did,  in  fact,  tear  off 
also  part  of  a  word  in  the  will :  but  none  of  the  judges 
relied  on  that  circumstance ;  all  founded  their  judgment 
upon  this,  that  although  a  seal  is  not  a  necessary  part  of  a 
will,  yet  in  that  particular  case  the  testator  had  made  it 
so  by  the  words  in  the  witnessing  clause,  "  In  witness 
whereof  I  have  to  this  my  last  will  set  my  hand  and  seal." 
So  that,  by  tearing  off  the  seal,  he  had,  in  fact,  torn  his 
will.  "As  the  will  purported  to  be  executed  under  seal,  and 
was  published  and  attested  as  a  sealed  instrument,  when 
the  seal  was  torn  off  it  ceased  to  be  the  instrument  which 
the  testator  proposed  to  execute  and  to  publish.  It  was 
destroyed  in  its  entirety,  and  ceased  to  be  the  instrument 
as  and  for  which  it  had  been  published"(6).  And  the  jury, 
having  expressly  found  that  the  deceased  had  torn  off  the 
seal  with  the  intention  of  revoking  his  will,  the  Court  held 
that  the  will  was  revoked. 

So  here,  the  deceased,  having,  in  the  witnessing  clause 
at  the  end  of  his  will,  expressly  noticed  the  circumstance  of 
his  having  signed  all  the  preceding  pages  of  his  will,  has 
made  those  signatures  a  part  of  his  will ;  and  having  torn 
off  the  signatures  from  the  first  four  pages,  I  hold — and  I 
should  have  held  the  same,  even  if  he  had  not  struck  his 
pen  through  the  signature  of  his  name  at  the  foot  of  the 
fifth  and  last  page — that  he  has  "  torn  his  will"  within  the 
meaning  of  the  20th  section  of  the  Act. 

Upon  the  second  question,  whether  this  tearing  was  done 
(a)  27  Law  Journ.  Exch.  409.  (6)  lb.  per  Cur. 
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with  the  intention  of  revoking  the  will,  the  case  is  entirely 
concladed  by  the  letter  of  1855,  in  which,  speaking  of  a 
deceased  relative,  the  testator  says,  ^^  I  showed  him  a  docu- 
ment the  last  time  I  saw  him  here,  which  was  my  last 
will,  and  now  cancelled^  owing  to  five  deaths  nam^  in 
it,  to  whom  I  had  left  £400  each.'' 


1858. 


Judgment, 


It  was  argued,  that  by  the  word  "cancelled"  he  might 
mean  not  a  revocation  of  his  entire  will,  but  merely  an 
alteration  restricted  to  the  particular  legacies  which  had 
lapsed  by  the  deaths  of  the  five  legatees.  Had  the  de- 
ceased torn  ofi^  from  his  will  the  names  of  the  five  deceased 
legatees,  weight  would  have  been  given  to  that  argument ; 
but  this  he  has  not  done. 


Then,  as  to  the  argument  that  the  tearing  was  not 
intended  to  operate  as  a  destruction  of  the  will  for  all 
purposes,  but  was  done  merely  with  a  view  to  the  substitu- 
tion of  another  will,  and  that,  no  other  will  having  been 
substituted,  the  tearing  must  be  considered  as  deliberative, 
I  confess  I  see  nothing  deliberative  in  what  the  deceased 
has  done.  The  case  in  this  respect  is  not  brought  up  to 
that  of  Onions  v.  2^rer(a),  which  was  cited  as  bearing  on 
this  part  of  the  argument.  There  the  testator,  having 
made  a  will,  which  was  properly  attested  as  by  law  was 
then  required  for  passing  freehold  lands,  and  having  after- 
wards made  a  second  will  containing  a  fresh  devise  of  his 
lands,  but  so  attested  as  to  be  ineffectual  for  passing  them, 
by  this  latter  will  purported  to  revoke  all  former  wills. 
It  was  contended  that  the  second  will  was  sufficiently 
attested  for  the  purpose  of  working  a  revocation  of  the 
former,  although  it  was  not  sufficiently  attested  to  pass 
the  lands.  But  the  Lord  Chancellor  held,  that  the  revoca- 
tion had  proceeded  upon  a  mistake.    The  testator  believed 

(a)  1  P.  Wms.  345. 
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he  had  made  a  valid  devise  by  the  second  will,  and  in 
that  belief  revoked  the  former.  And  the  case  was  as  if, 
having  two  wills,  and  intending  to  give  the  first  to  be 
Ju^ment  c«^ncellod,  he  had,  by  mistake,  given  the  last.  But  here 
the  testator  makes  no  mistake  at  all ;  he  does  not  tear  off 
his  signatures  from  the  first  four  pages  under  the  impres* 
sion  that  he  has  made  a  new  will. 

That  is  really  the  whole  of  the  case.  It  is  on  all  fours 
with  Price  v.  /Vice,  only  somewhat  stronger  in  favour  of 
revocation. 

I  must,  therefore,  hold  that  the  will  has  been  revoked, 
and  that  there  is  an  intestacy  as  to  the  real  estate  of  the 
deceased. 

Declaration  accordinely. 
1859.  ^  ^ 

Nov.  mtolBih,  ^ 

^%^    HEAD  V.   GODLEE;  REYNOLDS  v.   GODLEE. 

ration — Locket    rwi 

^Acquiucence   J  .  W.  SMITH,  by  a  Will  of  real  estate,  dated  the  22nd  of 

—Confirmation  ,      .      ,    i 

—Praetic&^  August,  1807,  dcvised  the  same  to  trustees,  upon  trust  for 

Conv^^wn^  ^U  ^^  children  who  should  attain  twenty-one  or  many,  in 

Real  property  ©q^al  shares,  for  their  respective  lives,  with  remainder  to 

^m  to^^t^^  their  issue,  severally  and  respectively,  in  tail  general,  with 

tied  upon  te»-  cross  remainders  over;  and  directed  the  trustees  to  exe- 

tator*8  two 

daughters  and  their  iaeue,  upon  trusts  which  did  not  exhaust  the  fee.  The  daughters  were  co- 
heiresses of  the  testator. '  A  settlement  was  executed  in  IS  15,  under  a  decree,  whereby  the 
ultimate  fee  was  limited  in  moieties  to  the  appointment  of  the  daughters : — Held^  that  the  Court 
was  not  authorised  to  direct  such  settlement;  but,  semhU^  the  co-heiresses  having  been  parties  to 
the  suit,  though  one  an  infant  and  the  other  married  at  the  time  of  the  decree,  a  Plaintiff 
claiming  under  the  infant  could  not  have  relief  against  the  decree  without  a  rehearing;  and 
that,  subsequent  facts  having  rendered  a  supplemental  bUl  necessaiy,  that  ought  to  have  been  ia 
addition  to,  and  not  in  substitution  for,  a  rehearing. 

Personalty  directed  by  will  to  be  laid  out  in  land,  to  be  held  on  trusts  which  do  not  exhaust 
the  absolute  interest,  devolves,  after  the  expiration  of  the  specified  trusts,  upon  the  executors  of 
the  testator,  for  the  benefit  of  his  next  of  kin,  and  not  upon  his  heir.  Such  personalty  is  not 
taken  by  the  next  of  kin  as  realty,  but,  notwithstanding  the  constructive  or  actual  conversion, 
goes  to  the  executors  to  be  dealt  with  as  personal  estate. 

Discussion  of  the  consideration  necessary  to  support  a  family  compact,  and  of  the  circum- 
stances sufficient  to  establish  laches,  acquiescence,  and  confirmation. 
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cute  a  settlement  of  his  said  real  estates  accordingly.  And 
in  respect  of  the  testator's  two  daughters,  Ann  W.  Smith 
and  Maria  W,  Smithy  he  directed  that  they  should  receive 
their  shares  for  their  lives,  for  their  separate  use;  and  at  the 
decease  of  either  of  them  leaving  a  child  or  children,  the 
property  was  to  descend  as  thereinbefore  mentioned.  A 
power  was  also  to  be  reserved  in  the  settlement  to  each  of 
the  said  two  daughters  to  apportion  their  shares  of  income 
among  their  issue*  And  the  testator  also  directed  that  there 
should  be  inserted  in  the  settlement  "  all  proper  powers 
and  authorities  for  making  leases  and  otherwise  according 
to  circumstances,"  to  and  for  the  tenants  for  life,  and  to  be 
exercised  on  their  behalf  by  the  trustees  in  case  of  dis- 
abihty. 


1859. 


J^4Xt€ment, 


The  said  testator,  by  a  will  of  personalty,  dated  the  22nd 
of  November,  1820,  after  giving  two  legacies  of  £10,000 
each  to  his  daughters  Ann  and  Marioy  a  legacy  of  £1000 
and  an  annuity  of  £1200  to  his  widow,  and  certain  charity 
legacies,  gave  the  residue  of  his  personal  estate  to  his 
executors,  upon  trust,  after  pajrment  of  debts  and  legacies, 
to  invest  it  in  the  purchase  of  real  estate,  "  to  be  accounted 
and  considered  subject  to  the  direction  and  disposition  of 
my  will  respecting  my  real  estate,  as  fully  and  effectually  as 
if  at  present  in  my  actual  possession." 

John  Barton  was  one  of  the  trustees  and  executors,  and 
was  recognised  by  the  testator  as  the  intended  husband  of 
the  eldest  daughter  Ann. 

The  testator  died  on  the  3rd  of  May,  1811,  leaving  his 
widow  Ann  W,  Smith  and  his  only  children  Ann  and 
Maria  surviving.  Shortly  afl»r  the  death  John  Barton 
married  testatoi's  daughter  Ann. 


On  the  15tb  of  January,  1812,  an  opinion  was  obtained 
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by  the  trustees  fix)m  Sir  Antkony  Hart  in  a  case  submitted 
to  him,  as  to  the  power  of  the  trustees  under  the  will  to 
grant  leases,  and  whether  further  powers  could  be  obtained 
from  Parliament  or  a  Court  of  Equity.  The  opinion  con- 
twied  the  passage — "  A  Court  of  Equity  will  not  direct 
any  powers  to  be  inserted  in  the  settlement  but  such  as  are 
consistent  with  the  intent  to  be  collected  from  the  general 
tenour  of  the  will ;"  and  recommended  that  a  bill  should 
be  filed  to  have  the  deed  settled  by  thq  Court. 


In  March,  1812,  John  Barton  also  obtained  and  com- 
municated to  the  solicitors  of  the  trust  an  opinion  from  Mr. 
Silverlock^  to  the  effect  that  if  the  settlement  were  prepared 
and  settled  by  counsel  out  of  court  it  would  always  be  open 
to  any  claimant  imder  the  will  to  apply  to  the  Court  to 
inquire  whether  the  settlement  deviated  from  the  will,  and 
that  an  amicable  suit  would  be  advisable. 

In  consequence  of  these  opinions,  a  bill  was  filed  on  the 
10th  of  April,  1812,  by  John  Barton  and  the  other  trustees 
as  Plaintifis,  against  John  Barton  and  Ann  his  wife,  Maria 
W.  Smithy  and  Ann  W,  Smith  the  widow,  stating  the  wills, 
and  that  testator  left  his  said  two  daughters  his  co-heiresses 
at  law ;  and  praying  that  the  will  of  real  estate  and  the  will 
of  personal  estate,  so  far  as  it  related  to  the  application  of 
the  residue,  might  be  established  and  the  trusts  executed ; 
and  for  a  reference  to  approve  of  a  settlement  of  the  real 
estate,  in  pursuance  of  the  will. 

Evidence  was  adduced  by  the  Plaintiff  Reynoldsy  that 
the  widow  was,  fix)m  the  time  of  testator^s  death,  of  un- 
sound mind,  and  that  no  guardian  was  assigned  to  her  in 
the  suit ;  but  these  facts  became  immaterial  in  the  view 
taken  by  the  Court. 


A  decree  was  made  iu  February,  1813,  at  the  Rolls 
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establishing  the  will  of  realty,  and  referring  it  to  the  Master 
to  approve  a  settlement,  and  declaring  that  the  daughters 
were  to  have  no  greater  estates  limited  to  their  separate 
use  than  estates  for  life. 

On  the  5th  of  November,  1813,  an  order  was  made  in 
the  said  cause  of  Home  v.  Barton^  on  the  petition  of  the 
trustees,  that  certain  property  at  Homchurchy  which  had 
been  purchased  with  part  of  the  resjduary  personalty  and 
conveyed  to  the  trustees  in  fee,  should  be  included  m  the 
settlement. 

In  July,  1813,  a  draft  settlement  was  prepared  by  Mr. 
Hodgaonj  a  conveyancer,  limiting  the  estates  as  to  one 
moiety  to  Ann  Barton^  for  her  separate  use  for  life,  re- 
mainder to  her  children  as  she  $hould  appoint,  and  in 
default  equally  as  tenants  in  common  in  tail,  with  cross 
remainders  among  them  in  tail,  remainder  to  such  uses  as 
Ann  Barton  should  by  deed  or  will  appoint,  and  in  default 
to  the  right  heirs  of  ^nn  Barton^  and  Umitiiig  the  other 
moiety  in  like  manner  in  favour  of  MaruC^Smilh  and  her 
issue. 

At  the  foot  of  the  draft  Mr.  Hodgson  wrote  a  note — "  The 
uses  in  favour  of  the  children  appear  to  me  to  be  according 
to  the  spirit  of  the  will  as  construed  by  the  decree,  and 
the  subsequent  limitations  are  such  as  I  presume  the  parties 
interested  will  approve  of,  these  not  being  within  the  scope 
of  the  will  and  decree  of  the  Court  of  Chancery." 

On  the  11th  of  December,  1813,  Barton  informed  the 
solicitors  of  the  trust  that  he  had  shown  the  settlement  to 
Mr.  Silverhckj  and  that  he,  aft;er  mature  consideration, 
said,  that  he  was  persuaded  that  the  clause  giving  an  ex- 
press power  of  disposition  to  the  daughters  could  not 
stand,  as  it  travelled  too  far  out  of  the  directions  of  the 
will,  and  that  in  case  of  failure  of  issue  the  moiety  of  each 
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daughter  should  be  given  simply  to  her  right  heirs ;  and 
further  said,  that  it  was  material  that  that  clause  should  be 
expunged,  as  it  might  (if  suffered  to  pass)  occasion  the 
validity  of  the  deed  to  be  called  in  question. 

About  the  same  time  the  draft  was  carried  in  to  the  Mastei^s 
office.  The  Master,  on  perusing  it,  wrote  a  marginal  note, "  I 
think  that  according  to  the  construction  of  the  will  the  cross 
remainders  must  be  extended  to  the  issue  of  the  surviving 
families  on  failure  of  issue  of  either,  and  that  the  draft 
should  be  altered  accordingly,  in  which  this  part  of  the 
deed  must  be  omitted/'  and  he  drew  a  line  down  the  side  of 
the  general  powers  of  appointment  and  the  limitations  to 
the  right  heirs  of  each  daughter. 

The  draft  was  amended  by  Mr.  Hodgson^  by  introducing 
cross  remainders,  without  striking  out  the  powers  or  the 
ultimate  limitations,  and  he  appended  a  note,  stating  that 
he  had  made  **  the  alterations  suggested  by  the  Master." 

The  draft,  so  amended,  was  approved  by  the  Master, 
who  referred  specially  in  his  report  to  his  having  directed 
the  introduction  of  the  cross  remainders.  After  some  dis- 
cussion between  the  trustees  and  their  solicitors,  it  was 
determined  to  take  exceptions,  in  order  to  obtain  the 
opinion  of  the  Court  upon  the  settlement  The  point 
raised  by  the  exceptions  was  simply,  whether  the  cross 
remainders  were  properly  inserted ;  the  question,  whether 
the  general  powers  ought  to  remain,  was  not  actually 
raised;  but  the  report  of  the  case  in  Cooper^  257,  was 
relied  on  as  showing  that  this  matter  also  was  argued, 
though  not  strictly  within  the  scope  of  the  exceptions. 
The  case  is  also  reported  in  19  Ves.  397. 

On  the  6th  of  June,  1815,  the  exceptions  were  overruled 
and  the  settlement  approved,  and  a  deed  was  ordered  to  be 
executed  by  jjj  proper  parties  as  the_Master  should  direct. 
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The  Master  sabsequentlj  directed  that  the  settlement  should 
be  executed  by  the  trustees.  The  settlement  was  made  be- 
tween the  trustees  of  the  will  of  the  first  part,  Barton  and 
wife,  and  Maria  Smithy  described  as  an  infant,  of  the 
second  part,  and  certain  formal  parties  of  the  third  and 
fourth  parts.  Mrs.  Barton  and  Maria  Smith  were  not 
made  either  conveying  or  concurring  parties,  but  the 
leasing  powers  and  other  subordinate  clauses  commenced, 
"  it  is  hereby  agreed  and  declared  by  and  between  all 
parties  to  these  presents."  The  deed  was  dated  18th  of 
July,  1815 ;  and  on  the  26th  of  July  the  trustees  resolved 
to  postpone  the  execution  till  3/arta  Smith  should  attain 
her  majority,  which  was  on  the  1st  of  August  following. 
Accordingly,  the  deed,  having  been  executed  by  the  other 
parties,  was  executed  by  her  on  the  2nd  of  August,  1815. 


1859. 


SUdemwf. 


In  March,  1819,  the  trustees  presented  a  petition  in 
Home  V.  Barton^  for  liberty  to  invest  a  portion  of  the  per- 
sonalty in  the  pm^chase  of  the  equity  of  redemption 
of  certain  premises  in  Wood-^streety  of  which  the  testator 
was  mortgagee;  and  after  a  reference  it  was  ordered, 
on  26th  of  May,  1819,  that  the  trustees  should  take 
an  absolute  conveyance  of  the  premises,  and  settle 
the  same  on  the  trusts  of  the  settlement.  The  premises 
were  conveyed  on  1st  of  June,  1819,  to  the  trustees,  upon 
the  trusts  of  the  will ;  and,  by  a  deed  of  6th  of  July,  1819, 
to  which  Barton  and  wife  and  Maria  Smith,  and  the 
trustees  were  parties,  the  legal  estate  in  the  said  premises, 
which  had  descended  on  Ann  Barton  and  Maria  Smithy 
was  conveyed  by  them  to  the  trustees,  upon  the  trusts  of 
the  settlement,  a  fine  being  levied  thereof  by  Barton  and 
wife.  Other  estates  were  also  purchased,  some  of  which 
were  conveyed  on  the  trusts  of  the  will,  others  on  the  trusts 
of  the  settlement,  and  others  to  the  trustees  without  any 
declaration  of  trusts. 
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•  In  May,  1820,  Maria  Sndih  made  her  will,  appoint- 
ing lier  moiety,  in  pursuance  of  the  power  in  the  settle- 
ment, to  certain  relations. 

In  the  year  1820,  the  trustees  had  contracted  to  sell  a 
part  of  the  settled  estates,  under  a  power  contained  in  the 
settlement.  The  purchaser  objected  to  the  tide,  and  on  a 
bill  being  filed  (a),  it  was  held  that  the  validity  of  the  power 
was  too  doubtful  to  allow  the  title  to  be  forced  on  the  pur- 
chaser. In  consequence  of  this  a  petition  was  presented 
by  the  parties  to  Home  v.  Barton  (including  Maria  Smith) 
for  a  rehearing  of  the  decree,  and  for  the  insertion  of  proper 
powers  of  sale  in  the  settlement. 


By  an  order  of  1st  of  March,  1822,  it  was  declared 
that  powers  of  sale  and  exchange  were  not  authorised  by 
the  will,  and  the  settlement  was  referred  back  to  the 
Master,  to  review  his  report  so  far  as  the  powers  of  sale 
and  exchange  were  concerned. 

A  case  was  thereupon  prepared  by  Smith  Sf  Ricardsy 
on  behalf  of  all  parties,  and  laid  before  Mr.  Shactwelly  to 
advise  on  the  course  to  be  taken,  which,  after  referring  to 
the  powers  of  sale  and  exchange,  went  on  to  say,  **  The 
present  settlement,  we  imagine,  stands  good,  except  as  to 
the  powers  of  sale  and  exchange,  improperly  (as  it  now 
appears)  inserted ;"  and  Mr.  Shadwell  advised  that  the 
decision  should  not  be  appealed  from,  and  added,  "The 
present  settlement  stands  good  in  every  respect,  except  as 
to  the  powers  improperly  inserted." 

On  the  23rd  of  September,  1822,  Mrs.  Barton  made  her 
will,   and  thereby,   "  in  pursuance  of  the  power   to  her 

(a)  Brewster  v.  Angell,  IJ.  &  W.  625. 
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reserved  by  the  settlement,"  appointed  her  moiety  of  the 
settled  estates  to  her  husband. 

No  fine  of  this  property  was  ever  levied  by  Mrs.  Bai  ton ; 
and  on  24th  of  October,  1822,  she  died,  without  having 
had  any  issue. 

Immediately  after  her  sister^s  death,  Maria  Smith 
left  Mr.  BartofCs  house,  where  she  had  previously 
resided,  and  ceased  to  employ  Messrs.  Smith  ^  IHeards 
as  her  solicitors,  and,  in  December,  1822,  consulted 
Mr.  Symes  on  the  preparation  of  a  codicil  and  a  deed 
which  she  desired  to  execute.  Mr.  Symes  being  furnished 
with  the  will  of  1820,  and  an  abstract  of  the  settlement  of 
1815,  prepared  these  instruments.  The  codicil  was  exe- 
cuted on  the  7th  of  December,  and  the  deed  on  the  14th  of 
Januaiy,  1823. 

The  codicil  recited,  that,  since  the  execution  of  her 
(Maria  Smithes)  will,  her  sister  Ann  Barton  had  died, 
having,  in  exercise  of  the  power  of  appointment  given  her 
under  the  will  of  her  late  father  and  a  certain  settlement 
made  and  executed  in  pursuance  thereof,  appointed  her 
moiety,  subject  to  her  {Maria  Smithes)  life  estate  therein, 
unto  the  said  John  Barton  in  fee,  and  proceeded  "  Now 
therefore  I  the  said  Maria  Smith,  as  &r  as  I  can  or  may, 
and  according  to  my  right  and  interest  therein,  and  by 
virtue  and  in  exercise  and  execution  of  all  and  every  or 
any  of  the  powers  and  authorities  to  me  given  by  the  said 
will  of  my  said  late  father  and  the  said  settlement,  or  either 
of  them,  do  by  this  codicil  ratify  and  confirm  the  appoint- 
ment and  disposition  so  made  by  my  late  sister  as  aforesaid, 
and  do  direct,  limit,  and  appoint  that  the  said  moiety  of 
my  said  late  sister  shall  be  and  remain  to  the  use  of  the 
said  John  Barton^  his  heirs  and  assigns,  absolutely  for  ever. 
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And  it  being  ray  wish  and  intention,  arising  from  the  affec- 
tionate regard  I  entertain  for  my  said  dear  brother-in-law 
John  Barton^  that  he  shall  remain  and  continue  in  the 
receipt  and  enjoyment  of  the  rents  of  my  said  late  sister's 
moiety  from  the  time  of  her  decease,  I  do  hereby  give 
and  bequeath  unto  the  said  John  Bartony  for  his  own  abso- 
lute use,  all  the  sums  which  he  shall  have  received  or  which 
shall  be  due  on  account  of  the  rents  of  the  said  moiety  up 
to  the  time  of  my  decease.  And  whereas  I  am  anxiously 
desirous  that  no  dispute  or  litigation  shall  arise  in  regard 
to  the  appointment  and  disposition  made  by  my  said  late 
sister  and  myself,  or  either  of  us,  of  our  respective  moieties, 
Now  I  hereby  expressly  will  and  direct" — then  followed  a 
direction,  that  if  any  persons  named  in  her  will,  or  claiming 
thereunder,  should  attempt  to  interfere  with  the  appoint- 
ment ^^  so  made  by  her  sister  or  herself  in  regard  to  their 
respective  moieties,  or  other  their  several  and  respective 
estates  and  interests  "  in  the  property,  or  institute  any  pro- 
ceedings for  diverting  the  property  into  any  other  line  than 
she  and  her  late  sister  had  severally  appointed  them,  every 
such  person  should  forfeit  all  benefit  under  her  will. 


The  deed  of  January  14,  1823,  was  made  between  Maria 
Smith  of  the  first  part,  John  Barton  of  the  second  part, 
and  the  trustees  of  testator's  will  of  the  third  part ;  and 
after  reciting  the  settlement,  the  will  o{  Ann  Barton  made 
in  exercise  of  her  power  thereunder,  that  Maria  SmiA 
had,  from  her  sister^s  death  without  issue,  become  entitled 
for  life  to  the  rents  of  her  late  sister's  moiety ;  that  Barton 
had,  at  her  instance,  received  the  rents ;  and  that,  in  conse- 
quence of  her  affection  and  regard  for  him,  she  the  said 
Maria  Smith  was  desirous  of  releasing  him  from  all  demands 
in  respect  thereof,  and  that  he  should  continue  in  the 
receipt  thereof  during  the  joint  lives  of  him.  Barton^  and  her- 
self, if  she  should  so  long  continue  unmarried,  she  the  said 
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Maria  Smith  declared  and  directed  that  the  trustees  of  the 
settlement  should  stand  seised  of  her  late  sister's  moiety, 
upon  trust,  during  the  joint  lives  or  until  the  marriage  of 
Maria  Smithj  to  paj  the  rents  thereof  to  Barton ;  and  on 
the  death  of  Barton^  or  •  the  death  or  marriage  of  Maria 
Smithy  then  "  to  apply  the  rents  of  the  said  moiety  upon  the 
trusts  declared  of  the  said  moiety  by  the  said  settlement,  or 
such  of  them  as  should  then  be  subsisting." 

The  deed  was  executed  only  by  Maria  Smith,  and 
was  retained  by  her.  She  by  letter  informed  Barton  of 
what  she  had  done,  and  entreated  him  to  accept  the  benefit ; 
but  he  refused  to  avail  himself  of  her  generosity. 

In  July,  1828,  John  Barton  married  a  second  wife, 
and  there  was  some  evidence  of  his  having  previously  in- 
formed Maria  Smith  of  his  intention ;  it  also  appeared  in 
evidence  that  Bartends  expectant  interest  in  the  property  in 
question  was  stated  to  the  family  of  his  intended  wife. 
There  were  several  children  of  this  marriage. 

Li  October,  1833,  Maria  Smith  was  married  to  the 
Plaintiff  George  Head.  Shortly  after  the  marriage  the 
Plaintiff  came  to  the  conclusion,  that,  in  the  event  of  his 
wife  dying  without  issue,  the  reversion  in  the  whole  estate 
belonged  to  her.  A  case  was  therefore  laid  by  Mr.  Symes, 
acting  for  Mr.  and  Mrs.  Head,  before  Mr.  Bodgkin.  The 
case  was  not  produced,  but  it  was  not  disputed  that  the 
will  of  1807,  the  settlement  of  1815,  and  the  Chancery 
proceedings  alone  were  laid  before  counsel ;  and  that  the 
codicil  of  1822  and  the  deed  of  1823  were  not  men- 
tioned. 


1859. 

Hrad 
r. 

GODLEE ; 

Rktiiou>8 

V. 
GODLEB. 

StaiemetU. 


His  opinion  was,  that  the  powers  of  appointment  over 
the  respective  moieties  of  the  reversion  introduced  into  tlie 
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settlement  were  not  authorised  hy  the  will,  and  could  only 
have  been  created  by  conveyance  by  each  daughter,  which, 
if  she  were  under  coverture,  would  require  a  fine ;  that  the 
Court  had  not  adopted  the  limitations  so  as  to  preclude 
the  question,  the  point  never  having  been  raised ;  that  the 
mere  signature  of  the  settlement  by  Ann  Barton  could  not 
bind  her  reversion;  and  that  the  daughters  were,  moreover, 
not  conveying  or  directing  parties ;  that,  unless  a  fine  had 
been  levied  hjAnn  Barton^  the  ultimate  reversion  descended 
on  her  sister  Maric^  and  that  the  estates  then  stood  limited, 
on  fiiilure  of  issue,  to  Maria  Head  in  fee. 


Under  the  advice  of  Mr.  Hodgkin^  confirmed  by  Sir 
E.  Sugdeny  Mr.  and  Mrs.  Barton  executed  an  acknowledged 
deed,  dated  the  16th  of  August,  1834,  whereby  the  whole 
real  and  personal  estate  of  the  testator  purported  to  be 
conveyed,  on  fiiilure  of  issue  of  Mrs.  ITecul,  to  such  uses 
as  Mrs.  Il€4idj  whether  married  or  single,  should  by  deed 
or  will  appoii^t,  and  in  default  of  appointment  to  her  in 
fee ;  but  the  deed  was  not  to  operate  as  an  election  to  take 
the  personal  residue  as  personalty,  or  to  prejudice  the  trusts 
for  conversion  contained  in  the  will  of  her  father. 

On  the  9th  of  April,  1839,  Ann  W.  Smithy  the  widow, 
died  intestate,  leaving  Mrs.  Head  her  sole  heiress  and 
next  of  kin,  to  whom  administration  was  granted. 


About  the  same  time,  it  having  become  necessary  to  ap- 
point new  trustees  of  the  will  and  settlement,  the  Plaintiff 
Head  insisted  on  the  retirement  oiJohn  Barton^  and  on 
having  trustees  nominated  by  himself.  This  was  ultimately 
done,  by  certain  deeds  executed  in  1840,  which  were 
expressly  without  prejudice  to  any  question.  In  the  course 
of  this  discussion  the  opinion  of  Mr.  Hodgkin  and  the  deed 
of  1834  were,  for  the  first  time,  made  known  to  Barton. 
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Barton  made  his  will^  dated  15tli  of  January,  ISSl, 
whereby  he  devised  and  bequeathed  all  his  residuary  real 
and  personal  estate  to  his  son,  the  Defendant,  Joseph  Bar- 
ton^ and  the  Defendant  Godletj  upon  certain  trusts  for  the 
benefit  of  his  children,  and  died  on  10th  of  March,  1852. 

Maria  Heady  by  her  will,  dated  5th  of  September, 
1853,  ^^by  virtue  and  in  exercise  and  execution  of  all  and  any 
the  powers  enabling  her  in  that  behalf"  appointed  all  her 
real  and  personal  estate,  subject  to  certain  legacies,  to  her 
husband  absolutely,  and  died  on  8th  February,  1854. 

Upon  her  death  the  Plaintiff  Reynolds  became  the  heir 
at  law  of  the  widow  Ann  W.  Smith. 


1859. 


GODLBB. 
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In  June^  1855,  petitions  were  presented  by  Reynolds  and 
Head  for  leave  to  present  petitions  of  rehearing  in  the 
cause  of  Home  v.  Barton;  and  on  7th  of  June,  1856,  the 
petitions  were  ordered  by  the  Lords  Justices  to  stand  over, 
without  prejudice  to  any  bills  which  the  parties  might  file. 
This  hearing  is  reported  4  W.  R.  821. 

The  present  bills  were  shortly  afterwards  filed  by  Head 
and  Reynolds  respectively.  Much  evidence,  chiefly  docu- 
mentary, was  produced,  for  the  purpose  of  showing  con- 
firmation of  and  acquiescence  in  the  settlement  of  1815  by 
Mrs.  Heady  with  knowledge  of  her  rights;  and  counter 
evidence,  chiefly  directed  to  proving  her  ignorance  of  her 
position  until  after  her  marriage,  was  also  given.  Besides 
the  documents  already  mentioned,  various  leases,  purporting 
to  be  made  under  the  powers  of  the  settlement,  with  the 
concurrence  of  Mrs.  Heady  both  before  and  after  her  mar- 
riage, were  proved.  The  rest  of  the  evidence  consisted 
chiefly  of  correspondence  between  the  parties  both  before 
and  after  tlie  dispute  had  arisen,  of  the  minutes  of  the 
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transactions  of  the  trustees,  and  of  the  evidence  of  Mr. 
Symea  as  to  the  circumstances  attending  the  execution  of 
the  codicil  of  1822  and  the  deed  of  1823.  The  material 
portions  of  this  evidence  are  fiiUy  stated  in  the  judgment. 

The  prayer  of  HecuTa  bill  was  for  a  declaration  that 
the  proceedings  in  Home  v.  Barton^  and  the  settlement  of 
1815,  did  not  bind  the  beneficial  interest  in  the  reversion 
which  descended  on  Mrs.  Bead  and  Mrs.  Bartouj  or,  if 
necessary,  that  the  Plaintiff  might  be  at  liberty  to  present 
a  petition  of  rehearing ;  and  that  it  might  be  declared  that 
the  Plaintiff  was  entitled  to  the  entirety  of  the  real  estates 
devised  by  the  testator,  and  to  the  personal  residue  and  the 
lands  on  which  part  thereof  had  been  invested,  and  for 
consequential  relief. 

The  prayer  of  Reynolda^  bill  was  for  a  declaration  that 
on  the  death  of  Mrs.  Head  the  Plaintiff  became  entitled  to 
one-third  part  of  the  real  estate  purchased  with  the  tes- 
tator's personal  residue,  and  of  the  personal  residue  directed 
to  be  converted,  but  which  had  not  been  so  employed,  not- 
withstanding the  proceedings  in  Home  v.  Barton ;  and,  if 
necessary,  for  leave  to  present  a  petition  of  rehearing,  and 
for  consequential  relief. 


Argument.  Mr.  jRoft,  Q.C.,  Mr.  Willcocky  Q.C.,  Mr.  Braithwaiiey 

and  Mr.  Cottony  for  the  Plaintiff  Head, 

1.  The  decree  approving  the  settlement  and  the  subse- 
quent orders  do  not  bind  us,  because  the  Court  had  no 
jurisdiction  to  deal  with  the  undisposed  of  reversion ;  and 
the  propriety  of  inserting  the  powers  of  appointment  was 
never,  in  fact,  brought  before  the  Court,  the  exceptions 
having    been    confined    to    the    question    whether    cross 
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remainders  ought  or  ought  not  to  be  inserted.  It  is  settled 
that  the  Court  has  no  jurisdiction  to  make  a  contract  for  a 
married  woman :  Field  v.  Brown  (a),  Lassence  v.  Tiemey  (6), 
Savilly.  Savill{c)y  Franco  v.  Franco (d). 

If  the  Court  makes  an  erroneous  order  within  its  juris- 
diction, it  binds  all  parties  to  the  suit,  and  can  only  be  got 
rid  of  by  rehearing  or  review.  But  an  order  made  without 
jurisdiction  is  a  nullity,  and  may  be  treated  as  such  in  any 
subsequent  proceedings:  Calvert  v.  Godfrey (e)^  Baker  v. 
Sowter(f). 


1859. 
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2.  The  settlement,  therefore,  having  no  more  force  than 
if  executed  without  the  intervention  of  the  Court,  the  next 
question  is,  whether  it  is  binding  as  a  matter  of  contract  ? 
We  say  it  is  not  (so  far  as  it  exceeded  the  directions  of  the 
will);  first,  because  Mrs.  Barton  could  not  contract  by 
reason  of  her  coverture,  and  the  consideration  for  any  con- 
tract by  Maria  Smith  consequently  failed ;  and,  secondly, 
because  there  is  no  trace  of  any  family  compact  having 
been  intended,  that  idea  being  an  after-thought.  The 
powers  were  omitted  to  be  struck  out  of  the  settlement  by 
a  mere  blunder,  and  not  as  a  matter  of  agreement ;  and 
Mrs.  Head  never  knew  that  the  settlement  was  at  variance 
with  the  will  until  after  her  marriage.  She  could  not, 
therefore,  have  made  any  contract  to  give  effect  to  these 
powers. 


3.  There  is  no  acquiescence  made  out.  This  essential 
ingredient  is  wanting :  it  is  not  proved  that  Mrs.  Heady 
knowing  Barton  to  be  under  a  mistaken  impression  that 
his  wife  had  a  valid  power  over  her  moiety,  induced  or 


(a)  7  D.  M.  &  G.  691. 
(6)  1  M.  &  G.  651. 
(c)  2  Coll.  721. 


id)  4  Ves.  615. 
(c)  6  Beav.  97. 
(/)  10  Beav.  348. 
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suffered  faim^  upon  the  faith  of  that,  to  alter  his  position. 
Neither  was  there  any  confirmation^  for  none  of  the  acts 
relied  on  were  done  by  Mrs.  Head  with  a  knowledge  of  her 
position. 

Sir  IT.  CaimSf  Q.C.,  Mr.  Gifardy  Q.C.,  and  Mr.  A. 
Smith  for  the  Plaintiff  Reynolds : — 

1.  The  deed  of  1834  gave  Mrs.  Head  no  power  over 
the  one-third  of  personalty,  or  the  proceeds  thereof,  the  re- 
version in  which  was  at  that  time  (subject  to  the  possibility 
of  issue  of  Mrs.  Head)  the  absolute  property  of  the  widow. 
During  Mrs.  Head^a  life  this  continued  to  be  in  equity 
real  estate  while  there  was  a  possibility  of  issue  of  Mrs. 
Heady  and  there  neither  was  nor  could  be  any  recon- 
version by  the  widow  or  by  Mrs.  Head;  Lewin  on 
Trusts,  2nd  ed.  681—684. 

The  only  way  in  which  the  deed  of  1834  could  be  sup- 
posed to  affect  Mrs.  Head's  possible  interest  in  the  perso- 
nalty as  expectant  heir  of  her  mother,  was  by  estoppel;  but 
a  married  woman  could  not  pass  such  an  expectancy  by 
estoppel  in  the  absence  of  consideration.  And,  besides, 
there  can  be  no  estoppel,  because  the  truth  appears  on  the 
fisice  of  the  deed :  Pargeter  v.  Harris  (a),  Right  v.  Bach- 
nell{b), 

2.  There  is  no  family  compact  proved,  and  could  be 
none,  because  Mrs.  Barton,  being  married,  could  not  bind 
herself;  and  there  was  no  consideration  for  any  agreement 
by  her  sister.  The  Court  will  not  aid  a  defective  appoint- 
ment in  favour  of  a  husband:  2  Sugd.  Powers,  94,  Hopkins 
V.  Myall{c)y  Thackwellv.  Gardiner (d). 


(a)  7  Q.  B.  708. 
(6)  2  B.  &  Ad.  278. 


(c)  2  R.  &  M.  86. 
(J)  5  De  G.  &  S.  58. 
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4.  The  decrees  do  not  touch  our  claim.  As  to  the 
general  personal  residue,  they  do, not  affect  to  deal  with  it; 
and  as  to  the  Homchurch  and  Wood-street  estates,  the 
orders  to  include  them  were  made  in  a  suit  in  which  the 
widow,  through  whom  we  claim,  being  of  unsound  mind, 
appeared  without  a  guardian.  These  orders  are,  therefore, 
nullities  as  against  her,  just  as  if  made  in  her  absence,  and  our 
proper  course  is  not  by  rehearing  but  by  original  bill :  Mitf. 
Plead,  pp.  92, 93. 
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5.  The  undisposed  of  personalty,  therefore,  resulted  to 
the  next  of  kin,  notwithstanding  that  conversion  was 
directed  and  was  required  for  the  purposes  of  the  will : 
Cogan  v.  Steve7i8{a)\  but  its  character,  having  been  con- 
verted into  realty,  is  retained:  Smith  v.  Claxton(h\  Wright 
V.  Wright  {c).  The  widow,  therefore,  took  her  third  as 
realty;  and  there  having  been  no  reconversion,  it 
descended  on  the  Plaintiff  as  her  heir,  both  that  part 
which  had  been  actually  invested  in  land  and  that  which 
remained  uninvested,  just  in  the  same  way  as  realty  directed 
to  be  converted  goes  to  the  heir  as  personal  estate:  Achroyd 
V.  Smith8on{d)y  Harcourt  v.  Seymour  {e)^  Macplierson  v. 
StewaH{f). 

The  Attorney-Generalj  Mr.  Daniel,  Q.C.,  and  Mr,  Little, 
for  John  BartorCs  devisees. 

1.  The  Court  had  power  to  deal  with  the  reversion  in 
fee,  and  did  deal  with  it  by  the  decree  of  1813  and  subse-* 
quent  orders.     The  direction  in  the  will  for  the  insertion 
of  proper  powers  "  for  leasing  and  otherwise,  according  to 
circumstances,"  was  sufficient  to  authorise  the  insertion  in 


(a)  Lewin  on  TruBts,  App.  911. 
(6)  4  Madd.  484. 
(c)  16  Ves.  188. 


((0  1  B.  C.  C.  503. 

(c)  2  Sim.  N.  S.  12. 
(/)  7  W.  R.  34. 
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the  settlement  of  the  powers  of  appointment:  One  co- 
parcener can  turn  her  estate  into  a  tenancy  in  common, 
and  the  Court  could  do  the  same.  Field  v.  Brown  does 
not  apply,  because  in  our  case  the  Court  took  nothing 
away  from  the  married  woman,  but  only  clothed  her  with 
an  additional  power  over  her  own  moiety. 

2.  Whether  the  Court  was  right  or  wrong  in  approving 
the  settlement,  it  did  so  in  fact  in  a  suit  in  which  the  co- 
heiresses and  the  next  of  kin  of  the  testator  were  parties. 
If  that  decree  was  wrong,  it  can  only  be  got  rid  of  by  re- 
hearing or  review,  and  this  question  is  not  before  the 
Court ;  for  there  is  no  jurisdiction  here  to  rehear  a  decree 
made  at  the  Rolls.  If  the  Court  had  no  jurisdiction  origi- 
nally, the  parties  gave  it  jurisdiction.  Calvert  v.  Godfrey 
was  a  wholly  different  case.  The  decree  and  orders  bind 
not  only  the  realty,  but  the  personalty,  because  the  suit 
related  to  the  whole;  and  the  Court,  in  approving  the 
settlement  of  the  realty,  virtually  fixed  the  devolution  of 
the  personalty,  which  was  to  go  on  the  same  trusts.  As  to 
the  Hornchurch  and  Woodr^treet  properties,  they  were  ex- 
pressly included.  The  alleged  lunacy,  even  if  proved, 
would  be  no  answer.  Lunacy  cannot  be  set  up  after  the 
lunatic's  death,  nor  can  a  lunatic  stultify  herself.  A  fine 
or  recovery  binds  a  lunatic,  because  it  is  a  judicial  pro- 
ceeding, and  an  actual  decree  must  have  equal  force: 
Elliott  V.  Ince{a).  Moreover,  the  widow  was  treated  as  of 
sound  mind  by  all  parties  to  the  suit,  including  Mrs.  Head; 
and  Eeynoldsy  claiming  through  her,  is  estopped  from  setting 
up  the  lunacy. 

3.  The  Statute  of  Limitations  is  a  bar.  The  statute 
runs  here,  not  from  the  time  when  the  reversion  fell  into 
possession,  but  from  the  time  when  the  wrong  was  done. 

(a)  7D.G.,  M.,  &G.  475. 
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That  was  in  1815,  when  the  settlement  was  executed,  or 
at  latest  in  1822,  when  the  power  was  exercised  by  the 
will  and  death  of  Mrs.  Barton.  There  was  an  injury  to 
the  reversion  in  the  nature  of  an  equitable  disseisin,  which 
gave  an  immediate  right  of  action.  Even  if  the  statute 
did  not  apply,  laches  for  twenty  years  would  be  a  bar  by 
analogy. 


1859. 

Head 
I'. 

GODLEE ; 

Reynoldb 
r. 

GoDLEE. 

Argument. 


4.  The  settlement  of  1815  was  binding  as  a  family  com- 
pact, made  with  full  knowledge  and  sufficient  consideration. 

5.  Mrs.  Head  was  bound  by  laches,  by  acquiescence,  on 
the  faith  of  which  Barton  contracted  a  second  marriage ; 
and  by  express  confirmation,  by  the  leases,  by  her  will,  by 
the  petition  of  rehearing,  by  the  codicil,  and  by  the  deed 
of  1823.  Symes*  evidence  as  to  this  is,  that  he  entirely 
forgets  what  were  the  doubts  referred  to  in  the  codicil,  but 
that  they  were  not  founded  on  any  question  as  to  the 
powers.  But  the  documents  are  unintelligible,  except  on 
the  supposition  that  Mrs.  Head  was  aware  that  there  was 
a  question  whether  the  powers  were  valid,  and  intended  at 
that  time  to  confirm  them.  With  this  knowledge  she  did, 
by  the  deed  of  1823,  confirm  the  trusts  of  the  settlement. 


6.  The  evidence  shows  that  Mrs.  Head  was  studiously 
indoctrinated  with  the  false  notion  that  her  father  had  by 
his  will  expressed  an  intention  that  the  whole  property 
should  go,  in  default  of  issue,  to  his  surviving  daughter, 
and  that  it  would  be  a  fraud  on  his  intention  to  give 
eifect  to  the  appointment  of  Mrs.  Barton^  the  fact  being 
that  he  had  died  intestate  as  to  the  reversion,  without 
expressing  any  intention  at  all ;  and  it  is  proved  that  the 
execution  of  the  deed  of  1831  and  her  appointment  in 
favour  of  her  husband  were  the  result  of  this  im- 
pression. 
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ArgwnenL 


Mr.  Toller,  Q.C.,  and  Mr.  SoutJigate  for  other  Defend- 
ants. 

Mr.  Rolty  Q.C.,  Mr.  Willoock,  Q.C.,  Mr.  Braiihwaite, 
and  Mr.  Cotton,  for  Head,  as  a  Defendant  in  the  suit  of 
Reynolds  v.  GodUe. 

1.  When  personalty  is  directed  to  be  converted  and 
held  on  trusts  which  do  not  exhaust  the  whole  interest* 
the  undisposed  of  interest  does  not  devolve  on  the  next  of 
kin,  but  descends  to  the  heir.  The  analogy  of  Smith  v. 
Claxton  and  Wright  v.  Wright  does  not  apply  to  personalty 
directed  to  be  converted :  Tregonwelly.  Sydenham(a)^  Hay- 
fordy.  Benlow8(b)y  Fletcher  v.  Chapman(c)y  Leslie  v.  Duke 
of  Devonshire  (d),  Robinson  v.  Knight  (e).  Cogan  v.  Stevens 
is  distinguishable  fix)m  this  case,  because  that  was  a 
case  where  the  trusts  partly  failed ;  and  Lord  Cottenham 
expressly  distinguishes  it  from  Fletcher  v.  Chapmauy  be- 
cause the  money  there  was  directed  to  be  laid  out  in  laud, 
not  for  any  declared  purpose,  which  failed,  but  for  a  limited 
interest,  not  sufficient  to  exhaust  the  whole. 


There  are  two  classes  of  cases.  One  is  where  personalty 
is  directed  to  be  converted  for  purposes  which  on  the  face  of 
them  do  not  exhaust  the  fee.  There  the  undisposed  of 
interest  goes  to  the  heir.  That  was  Fletcher  v.  Chapman, 
and  that  is  our  case.  The  other  class  is  where  the  pur- 
poses on  the  face  of  the  will  exhaust  the  whole  interest ; 
but  some  of  them  fail  by  illegality  or  otherwise.  There, 
accordmg  to  Cogan  v.  Stevens,  the  property  goes  to  the 
next  of  kin. 

If  not  distinguished  on  this  ground,  Cogan  v.  Stevens  is 


(a)  8  Dow,  194. 
(ft)  2  Amb.  682. 
(c)  3  B.  P.  C.  1 . 


(d)  2  B.  C.  C.  187. 
(ey  2  Eden,  165. 
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not  law,  being  opposed  to  the  whole  current  of  autho- 
rity in  the  Court  of  Chancery  and  the  House  of  Lords, 
and  founded  on  a  supposed  analogy,  which  does  not  exists 
between  the  conversion  of  personalty  and  the  conversion 
of  realty,  as  to  which  latter  the  law  was  settled  by  Acroyd 
V.  Smithsoti.  In  the  case  of  personalty,  the  direction  to 
convert  gives  it  the  character  of  land,  so  as  to  descend  to 
the  heir  so  far  as  it  is  not  required  for  the  purposes  of  the 
will. 


Godlkr; 
Rbtnolds 

V 
GODLBK. 

Argume$iL 


2.  If  it  did  not  go  to  the  heir,  the  next  of  kin  did  not 
take  it  as  real  estate.  There  is  no  analogy  to  the  converse 
case,  because  the  executors  or  administrators  are  interposed 
between  the  estate  and  the  next  of  kin,  and  they  clearly 
must  take  as  personalty  whatever  devolves  on  them  in 
their  representative  character.  There  is  no  legal  personal 
representative  of  the  testator  here ;  and,  at  any  rate,  the 
property  does  not  go  to  Reynolds^  who  claims  only  as  heir. 
There  is  no  case  in  which  the  heir  of  next  of  kin  has 
been  held  entitled.  Hereford  v.  Ravenhill{a)  is  in  point 
for  us.  [They  also  cited  Barker  v.  Giles  (b)y  Phipps  v. 
Acker(c).'] 

The  Vice-Chancellor  said,  that  he  saw  no  sufficient 
reason  to  depart  from  the  authority  of  Cogan  v.  Stevens ; 
but  called  upon  Sir  ff.  Caima  to  reply  on  the  other  points. 

Sir  Hugh  Cairns  in  reply. — ^In  Reynolds  v.  Godlee^  the 
question  is,  in  what  character  this  property  devolved  on 
the  next  of  kin.  They  say  there  is  no  case  in  which  the 
heir  of  next  of  kin  has  taken  personalty  directed  to  be 
converted.  But  Smith  v.  Claxton,  and  Wright  v.  Wright^ 
necessarily  imply  that  doctrine. 


(a)  5  Beav.  51. 
Vol.  I. 


(6)  2  P.  WmB.  280. 
O  O 


(c)  3  CI.  &  F.  6C5. 
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It  is  true,  the  property  comes  to  the  next  of  kin  through 
the  executors  or  administrators;  but  here  it  is  admitted 
that  the  debts  and  legacies  are  paid,  and  the  executors  or 
administrators  would  be  mere  trustees  for  the  next  of  kin. 
Therefore,  the  next  of  kin  take  an  absolute  beneficial  in- 
terest in  the  property ;  and,  as  it  was  realty  in  contempla- 
tion of  this  Court  when  it  so  came  to  them,  it  must,  in  the 
absence  of  reconversion,  descend  to  their  heirs.  The  same 
principle  applies  to  heirs  and  to  next  of  kin,  and  there 
is  no  equity  between  real  and  personal  representatives: 
Walker  v.  Denne{a)y  Underwood  v.  Wing(b). 


There  is  no  authority  which  appears  to  be  against  our 
position,  unless  it  be  Hereford  v.  Ravenhill;  but  there  the 
trust  was  to  invest  in  real  or  leasehold  estates,  so  that  the 
case  amounts  to  very  little;  and  Smith  v.  Claxtmi  and 
Wright  v.  Wright  were  not  cited. 

3.  The  decree  and  orders  do  not  affect  the  personal 
estate  except  as  to  the  ffomchurch  and  Woodrstreet  pur- 
chases. The  te^t  is,  that  we  could  not,  in  a  suit  as  to  the 
personalty,  have  pleaded  these  proceedings  as  res  judicata. 

As  to  Homchurch  and  Woodnstreety  we  say,  the  orders 
are  avoided  by  the  lunacy:  Kirkwall  y.  Flight {c)j  Elliott 
Y.Ince(d). 

The  reason  why  a  recovery  bound  a  lunatic  was,  that 
she  was  examined  in  Court ;  and  it  could  not  be  presumed 
that  the  Court  would  suffer  the  proceedings  to  go  on  if  she 
was  not  of  sound  mind. 

It  was  said  that  the  orders  must  be  got  rid  of  by  a  re- 


(a)  2  Ves.  Jun.  170. 

(6)  4  De  G.,  M.,  &  G.  633. 


(c)  8  W.  R.  629. 

(cO  7  D.  G.,  M.,  &  G.  475. 
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hearing  or  review.  But  oar  complaint  is,  not  that  a  wrong 
decree  has  been  made  against  us,  but  that  the  decree  was 
virtually  behind  our  back.  There  is  no  direct  authority 
for  the  case  of  a  lunatic,  but  there  are  many  analogies  for 
treating  a  decree  as  a  nullity.  1.  When  a  decree  is  ob- 
tained by  fraud,  no  leave  for  rehearing  is  required:  Mit- 
ford,  p.  92,  and  cases  there  cited.  2.  In  the  case  of  in- 
fancy the  course  is  not  a  rehearing  or  review,  but  an 
original  bill:  Richmond  v.  Tayleur{a)j  Loyd  v.  Man8el{b\ 
Bandon  v.  Becker  {c)y  Davenport  v.  Stafford(d). 


1859. 

Hkao 

Godlek; 
Kkynolds 

GOULEE. 

ArgwMni, 


A  decree  against  a  lunatic  unprotected  by  a  guardian 
would  certainly  be  set  aside  on  an  immediate  application ; 
and  the  only  question  here  is  the  effect  of  time  and  subse- 
quent events. 

4.  The  case  of  acquiescence  and  confirmation  does  not 
apply  to  us,  because  Mrs.  Head! 8  acts  during  the  widow's 
lite  could  not  affect  an  interest  which  belonged  absolutely 
to  the  widow. 

5.  As  to  time,  it  is  a  mere  conceit,  unsupported  by 
authority,  to  speak  of  an  equitable  disseisin.  The  sta- 
tute 3  &  4  Will.  4,  c.  27,  ss.  4  and  5,  fixes  the  time  from 
which  it  is  to  run,  and  that  is  when  the  interest  falls  into 
possession,  which  was  not  till  Mrs.  HeadHs  death,  up  to  which 
time  it  was  a  mere  contingency:  Taylor  v.  Horde {e).  As 
to  laches,  there  is  no  technical  bar  now,  except  that  given 
by  the  statute:  Bowen  v.  Edwards  {/),  Acquiescence  is 
different,  but  that  cannot  be  made  out  against  us. 


Mr.  Rolt  in  reply,  in  Head  v.  Godlee: — 


(a)  1  P.  Wms.  734. 
(6)  2  P.  Wms.  73. 
(c)  3  CI.  &  F.  479. 


(eO  8  Beav.  503. 

(e)  Smith's  L.  Cas.  452. 

(J)  1  Jo.  k  Lat.  178. 


o  o  2 
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1.  The  alleged  fraud,  in  misleading  Mrs.  Bead,  is  dis- 
proved by  the  whole  evidence.  She  acted  throughout  on 
her  own  judgment,  in  which,  no  doubt,  her  husband  con- 
curred. 

2.  As  to  the  jurisdiction  of  the  Court.  There  is  a  dis- 
tinction between  excess  of  jurisdiction,  and  error  in  the 
exercise  of  it.  This  is  a  case  of  excess,  because  the  Court 
was  not  competent  to  decree  a  settlement,  except  in  accord- 
ance with  the  will.  The  daughters  were  coparceners  of 
the  reversion,  and  the  Court  could  not  alter  their  interest. 
If  it  dealt  with  the  reversion,  it  could  only  direct  a  convey- 
ance to  the  testator^s  right  heirs.  No  special  jurisdiction 
could  be  given  by  the  parties,  because  Ann  was  a  married 
woman.  Even  if  the  evidence  as  to  the  blunder  in  the 
Master^s  oflSce  were  put  aside,  the  only  way  to  make  the  de- 
cree valid  would  be  to  consider  it  as  dealing  solely  with  the 
legal  estate,  and  not  with  the  beneficial  interest  in  the  re- 
version. 


The  V  ice-Chancellor. — That  would  be  to  impute  to 
the  Court  an  order  that  the  trustees  should  commit  a  breach 
of  trust  in  conveying  the  legal  estate. 

Mr.  Rolt. — ^Yes,  but  the  other  view  imputes  to  the  Court 
a  fraud  upon  the  rights  of  the  parties. 

3.  Then  does  the  execution  of  the  settlement  bind 
ust  No,  for  the  daughters  are  not  active  parties.  Pos- 
sibly it  was  supposed  that  they  must  be  nominal  parties 
in  order  to  take  an  interest  under  an  indenture:  Co. 
Litt.  231.  a.,  a  rule  now  abolished  by  the  stat  8  &  9  Vict, 
c.  106,  8.  5. 


4.  The  statute  does  not  run  against  a  reversioner,  and 
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there  is  no  analogy  between  a  decree  and  a  tortuous  convey- 
ance. 

5.  As  to  the  alleged  family  compact,  it  is  not  proved  in 
fact.  There  can  be  no  compact  without  mind  and  intention 
to  contract.  Knowledge,  not  only  of  facts,  but  of  the 
nature  and  consequences  of  the  act  done,  must  be  proved  to 
make  out  such  a  compact.  Moreover,  there  was  in  Mrs. 
Barton  no  capacity  to  contract,  and,  therefore,  no  mutuality 
or  consideration. 
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6.  The  case  of  acquiescence  fails,  because  it  is  not  proved 
that  any  act  was  done  by  Barton^  to  our  knowledge,  alter- 
ing his  position  on  the  faith  of  a  supposed  right,  on  which 
we,  knowing  its  invalidity,  allowed  him  to  rely.  This 
is  what  they  ought  to  have  proved,  and  have  failed  to 
prove.  There  is  no  trace  of  knowledge  of  the  invalidity  of 
the  powers  until  after  Mrs.  Head! a  marriage.  The  doubts 
implied  in  the  codicil  point  to  dangers  affecting  both 
moieties  equally,  which  could  not  refer  to  the  want  of  a 
fine  to  give  effect  to  the  settlement  as  against  Mrs.  Barton. 
This  ignorance,  up  to  the  time  when  the  disability  of  cover- 
ture commenced,  is  a  complete  answer  to  the  case  of  con- 
firmation. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

In  giving  judgment  upon  these  two  cases,  1  will  take 
first  the  case  of  Head  v.  Godlecy  which  embraces  most  of 
the  points  which  are  material  in  either  suit.  Two  principal 
points  were  raised  in  the  argument.  One,  of  considerable 
nicety  (which,  for  reasons  that  I  will  state  presently,  1  shall 


Dec.  6(4 


JudgmeiU, 
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consider  last),  was,  whether  I  could  givejany  relief  to  the 
Plaintiff,  having  regard  to  the  existence  of  a  decree  made 
in  1813  by  the  Master  of  the  Rolls,  with  which  it  would  of 
course  be  incompetent  for  me  to  deal,  in  case  a  rehearing 
or  appeal  should  be  necessary  to  get  rid  of  its  effect. 

The  other  point  arose  thus : — ^The  Plaintiff  avers  that  a 
conveyance  made  by  the  trustees  of  the  will  of  T.  W.  Smithy 
in  pursuance  of  that  decree,  by  which  the  disputed  moiety 
of  the  property  was  settled  to  such  uses  as  Ann^  the  wife  of 
John  BartoTty  should  appoint,  was  inoperative,  because,  at 
the  time  when  the  conveyance  was  executed,  she  was  a 
married  woman,  and  no  fine  was  levied  to  pass  her  interest. 
The  settlement  itself  was  executed  in  pursuance  of  the  de- 
cree made  in  1813 ;  and  the  Plaintiff  contends,  that,  apart 
from  the  decree,  which,  for  the  present,  I  will  assume  not  to 
affect  the  case,  there  was  no  authority  to  make  such  a  con- 
veyance ;  that  the  power  purported  to  be  given  to  Mrs. 
Barton  was  invalid,  or  at  least  operative  only  as  to  the 
legal  estate;  and  that  her  will,  made  during  coverture,  was 
ineffectual  to  pass  the  beneficial  interest,  which  must  there- 
fore go  in  the  same  course  of  devolution  as  it  would  have 
followed  if  Mrs.  Barton  had  died  without  having  attempted 
to  deal  with  it.  It  was  on  this  part  of  the  case  that  the 
principal  discussion  arose.  The  Defendants  say,  first,  that, 
whether  the  conveyance  made  by  the  trustees  of  the  will 
was  a  proper  settlement  or  not,  still  a  binding  family 
arrangement^was  entered  into  at  the  time,  by  which  all  the 
persons  interested  in  the  property  (including  Mrs.  Head, 
who  was  then  unmarried,  and  had  attained  her  majority 
the  day  before  she  executed  the  deed,)  agreed  that  the  pro- 
perty should  be  settled  according  to  the  limitations  con- 
tained in  the  deed.  The  second  contention  of  the  Defend- 
ants is,  that,  even  if  this  were  not  so,  there  was  conduct 
amounting  to  acquiescence  on  the  part  of  Mrs.  Head  duiiiig 
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a  long  period  of  years,  with  ample  knowledge,  which,  having 
regard  especially  to  the  second  marriage  of  John  Bartotij 
and  other  circumstances,  renders  it  inequitable  for  her,  or 
any  person  claiming  under  her,  to  disturb  the  disposition 
made  by  her  sister.  In  the  third  place,  the  Defendants 
say,  that,  independently  of  this  acquiescence,  there  were 
repeated  acts  of  recognition  and  confirmation,  both  of  the 
settlement  itself  during  Mrs.  Barton! a  life,  and  also  of  the 
will  of  Mrs.  Barton  after  her  death.  Lastly,  it  was  con- 
tended that  the  settlement  itself  was  justified  by  the  terms 
of  the  testator^s  will.  Upon  that  point  I  am  clearly  of 
opinion  that  the  settlement  was  not  so  justified. 

It  will  be  convenient  to  divide  the  narrative  into  four 
periods,  and  I  shall  pause  at  the  close  of  each  to  consider 
what  were  then  the  rights  of  the  respective  parties.  The 
first  of  these  periods  comprises  the  interval  from  the  testa- 
tor^s  death  to  the  execution  of  the  settlement  of  1815. 


1859. 


GODLEB. 

JudgmmL 


The  testator's  will  was  dated  27th  August,  1807,  and  ita 
construction,  which  has  to  a  certain  extent  been  determined 
by  the  Court,  is  to  this  efiect : — He  devised  to  John  Barton 
and  certain  other  trustees  the  whole  of  his  real  estate,  upon 
trust,  to  settle  it  in  this  way : — ^Each  of  his  two  daughters 
was  to  have  a  life  estate  for  her  separate  use,  with  remainder 
in  favour  of  her  issue,  and  there  were  to  be  cross-remainders 
between  the  issue  of  the  two  daughters ;  and  there  the  will 
stopped.  Consequently,  the  reversion  in  fee  in  default  of 
issue  of  both  daughters  was  not  disposed  of.  That  appears 
to  have  been  the  view  taken  by  Sir  W.  Grant ;  and,  in- 
deed, the  only  words  relied  on  as  favouring  a  different  con- 
struction are  certain  general  words  directing  that  the  settle- 
ment should  contain  ^^  all  proper  powers  and  authorities  for 
making  leases  and  otherwise  according  to  circumstances." 
It  appears  to  me  impossible  to  contend  that  these  words 
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coiild  authorise  any  dealing  with  the  reversionary  fee ;  and 
when  I  find,  moreover,  that  the  Court  refused  to  uphold 
powers  of  sale  which  had,  under  the  supposed  authority  of 
this  clause,  been  inserted  in  the  settlement,  I  think  it  im- 
possible to  extend  these  words  beyond  leasing  powers  and 
matters  of  the  like  kind. 

With  respect  to  the  personal  estate,  the  testator  seems  to 
have  executed  some  earlier  will,  but  ultimately  he  gave 
considerable  legacies  to  his  daughters,  an  annuity  for  the 
benefit  of  his  widow,  and  certain  other  legacies,  and  be- 
queathed the  residue  to  his  executors,  upon  trust,  afiier 
payment  of  debts  and  legacies,  to  invest  the  same  in  the 
purchase  of  real  estate,  to  be  subject  to  the  limitations 
declared  in  the  will  with  respect  to  the  realty.  There  was 
consequently  no  ultimate  disposition  in  default  of  children 
of  the  daughters.  It  was  very  natural,  that,  upon  such  a 
will,  the  trustees  should  seek  advice,  and  in  fact  they  did 
obtain  various  opinions.  The  first  doubt  which  arose  was 
with  reference  to  the  power  of  granting  building  leases. 
The  trustees  seem  to  have  acted  throughout  very  methodi- 
cally, and  with  the  greatest  deliberation.  They  obt^ned 
opinions  &om  Mr.  Bell  and  Sir  Anthony  Hartj  and  w^ere 
advised  from  the  first  that  the  conveyance  they  were  to 
execute  must  be  in  accordance  with  the  terms  of  the  wall. 
The  result  was,  that  a  bill  was  filed,  the  parties  to  the  suit 
being  the  trustees.  Barton  and  his  wife,  they  having  inter- 
married shortly  after  the  testator^s  death,  Maria  Smithy 
afterwards  Mrs.  Heady  who  was  then  an  infant,  and  the 
testator^s  widow ;  Messrs.  Smith  ^  Richards  acting  as 
the  solicitors  for  all  parties.  They  had  been  the  solicitors 
of  the  testator  with  reference  to  the  bulk  of  his  property ; 
Messrs.  Weatonj  TeesdaUj  Sf  Symee  having  also  been  em- 
ployed by  him,  but  with  reference  only  to  a  particnlar 
estate.   While  this  suit  was  in  preparation,  the  settlement  in 
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qaestion  was  discussed,  and  the  trustees  received  a  commu- 
nication from  Mr.  Silverlockj  in  the  month  of  March,  1812, 
to  which  I  shall  have  to  refer,  together  with  the  other  legal 
opinions  obtained. 

[His  Honour  then  mentioned  the  decree  of  1813,  the 
order  as  to  the  Homchurch  property,  the  proceedings  in 
the  Master's  office,  the  frame  of  the  deed  as  drawn  by  Mr. 
Hodgaotiy  and  as  altered  by  him  after  the  Master's  cor- 
rections, and  read  the  notes  appended  by  Mr.  Hodgson  to 
the  draft;,  and  the  marginal  observations  of  the  Master.] 

It  was  pressed  very  much  in  argument  on  the  part  of 
the  Plaintiff,  that  Barton  must  have  had  ftill  notice,  that,  at 
least  in  the  opinion  of  the  conveyancer  employed,  the  limi- 
tations in  default  of  issue  of  the  daughters  respectively 
were  not  within  the  scope  of  the  will ;  but  this  applies  with 
equal  force  against  the  Plaintiff.  The  next  circumstance 
is  the  communication  from  Mr.  Silverlocky  putting  the 
same  view  in  quite  as  strong  if  not  a  stronger  light.  From 
Barton^a  letter  of  the  11th  December,  1813,  it  appears  that 
the  draft  was  carefidly  considered  by  the  trustees,  with 
the  knowledge,  that,  in  Mr.  SilverlocKa  opinion,  it  travelled 
too  far,  and  that  the  validity  of  the  settlement  might  con- 
sequently be  called  in  question.  The  fiict,  therefore,  w^as 
brought  strongly  before  Barton,  and  through  him  before 
the  solicitors  of  the  trust,  that  Mr.  Silverlock  thought  that 
those  limitations  might  be  fatal  to  the  validity  of  the  set- 
tlement. The  next  evidence  is  the  second  letter  of  Barton^ 
referring  to  a  letter  (not  now  forthcoming)  from  Mr.  Cohen, 
a  clerk  of  Smith  4'  Rickarda,  which  appears  to  have  con- 
tained some  explanation  of  what  was  going  on  before  the 
Master;  and  I  was  pressed  to  assume  that  it  must  have 
related  everything  which  had  occurred.  It  is  unfortunate 
that  the  letter  is  missing ;  but  I  think  the  case  could  not  be 
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put  higher  than  it  stood  upon  Mr.  Silverloci^s  opinion;  and 
it  would  not  make  any  material  difference,  even  if  I  did 
assume  the  contents  of  the  letter  to  be  such  as  was  con- 
tended. 

There  was  a  good  deal  of  observation  also  upon  Mr. 
Hodgson  saying,  in  liis  second  note,  th^t  he  had  made  the 
alterations  suggested  by  the  Master,  they  not  having  been 
made,  inasmuch  as  he  did  not  strike  out  all  that  the  Master 
had  said  ought  to  be  omitted.  But,  if  anything  turned  on 
this  as  an  indication  of  carelessness,  or  anything  worse,  the 
only  observation  to  be  made  at  this  distance  of  time  is,  that, 
in  the  total  absence  of  any  trace  of  fraud,  and  with  such 
accumulated  proofs  of  great  deliberation  in  the  whole  trans- 
action, I  cannot  adopt  any  suggestion  of  the  kind.  Pos- 
sibly Mr.  Hodgson  may  have  thought  that  the  pith  of  the 
Master's  corrections  was  the  insertion  of  cross-remainders 
before  the  ultimate  disposition  of  the  property;  and  that 
the  effect  of  what  the  Master  said  was,  that  the  reversion 
ought  not  to  be  dealt  with  prior  to  the  cross-remainders. 

The  next  date  at  which  we  arrive  is  27th  June,  1813,  when 
an  entry  occurs  in  the  solicitor's  bill  of  costs  ^^  To  attending 
the  trustees  and  conferring  on  the  settlement  during  a 
whole  day,"  showing  further  the  grave  deliberation  with 
which  eveiy  step  was  taken.  This  having  been  done,  the 
iBettlement  was  approved  by  the  Master,  who  made  his 
report,  referring  expressly  to  the  insertion  of  cross-re- 
mainders, and  concluding  by  approving  the  draft  as 
altered  by  Mr.  Hodgson,  in  which  form  it  was  annexed  to 
the  report.  In  this  drafl  the  parties  were — first,  the  trustees; 
secondly,  the  releasee  to  uses ;  thirdly,  Barton  and  his  wife; 
and  fourthly,  Maria  Smithy  who  was  described  as  an  in- 
fant. Why  Mrs.  Barton  and  Miss  Smith  should  have  been 
named  as  parties  is  not  very  clear.     Mr.  RoH  suggested, 
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tliat  it  may  have  been  by  reason  of  a  doubt  whether  persons 
who  were  not  parties  could  take  any  benefit  under  an  in- 
denture. That  might  be  a  reason  for  naming  as  parties 
persons  who  were  not  made  to  take  any  part  either  as  con- 
veying or  directing  parties.  The  only  possible  suggestion 
on  which  they  can  be  regarded  as  active  parties  to  the  deed 
is  that  made  by  Mr.  Litiley  that  they  were  in  effect  included 
in  the  agreement  "by  and  between  all  parties,"  which  occurs 
towards  the  end  of  the  deed ;  but  that  is  not  an  important 
part  of  the  instrument,  and  in  all  the  material  portions  they 
are  not  even  directing  parties. 
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We  come  next  to  another  proof  of  care  and  deliberation. 
The  solicitors  thought  that  it  would  be  prudent  to  have 
the  point  as  to  cross-remainders  argued  before  the  Court, 
Barton  assented,  and  exceptions  were  taken  to  the  report. 
Upon  this  subject  several  letters  passed,  which  were  much 
discussed,  the  result  of  which,  if  put  in  the  strongest  way 
in  favour  of  the  Plaintiffs,  is,  that  Mr.  Barton  was  told  that 
the  question  to  be  raised  was,  whether  cross-remainders 
should  be  substituted  for  the  powers  of  appointment,  and 
not  whether  they  had  been  properly  inserted  in  priority 
to  the  powers.  The  exceptions  were  taken,  in  fact,  in  this 
sense  only,  that  cross-remainders  had  been  inserted,  whereas 
they  ought  not  to  have  been  inserted.  There  is  some  trace 
in  the  report  in  Cooper  of  the  question  of  substituting  the 
cross-remainders  for  the  powers  having  been  brought  before 
the  Court;  forcoimsel  is  made  to  say,  the  question  is,  whether 
these  cross-remainders  shall  be  inserted,  or  whether  the 
daughters  are  to  have  powers  over  the  reversion.  But  the 
Court  clearly  came  to  no  determination  on  this  point. 
The  judgment  contains  no  reference  to  it ;  and  I  am  not 
satisfied  that  the  Court  had  that  point  argued  before  it. 
My  doubt  is  confirmed  by  Sir  W.  Grants  observation, 
that  the  reversion  was  not  disposed  of  by  the  will.     The 
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report,  however,  was  confinned,  and  the  settlement  approved; 
and  ultimately  the  case  went  back  to  the  ^Master,  with  a 
direction  that  the  deed  should  be  executed  by  all  proper 
parties.  The  Master  found  that  the  trustees  were  the  only 
proper  parties ;  and  this  would  clearly  be  so,  except  so  far 
as  the  daughters  might  be  considered  necessary  on  the 
ground  suggested  by  Mr.  RolL  According  to  the  Master's 
judgment,  however,  no  one  except  the  trustees  was  required. 
The  deed  was  dated  18th  July,  1815.  At  that  time  Maria 
Smith  was  an  infant,  but  she  attained  her  majority  on 
1st  August,  1815.  On  26th  July,  there  was  a  meeting  of 
the  trustees,  when  it  was  agreed  to  postpone  the  execution 
of  the  deed,  expressly  because  Maria  Smith  would  so  soon 
come  of  age.  Accoi'dingly  the  deed  was  not  executed 
until  2nd  August,  on  which  day  Miss  Stnith  executed  it. 
It  was  executed  in  triplicate ;  one  copy  being  held  by  the 
trustees,  another  by  Maria  Smithy  and  the  third  by  Mr.  and 
Mrs.  Barton. 


This  brmgs  me  to  the  close  of  the  first  period ;  and  I  will 
now  consider  the  issue  raised  by  Barton  upon  this  part  of  the 
case.  His  view  is  stated  in  two  documents — one  a  letter  to 
Mr.  Stacet/y  which,  being  dated  after  the  dispute  had  arisen, 
I  refer  to,  not  as  affecting  Mr.  Heady  but  simply  as  con- 
taining the  view  for  which  Barton  contended  at  that  time. 
In  this  letter  he  states  clearly  that  the  reversion  descended 
to  the  two  daughters  (the  will  having  contained  no  direction 
with  respect  to  it),  lie  assumes  that  fact  to  have  been 
communicated,  and  then  says  that  it  was  determined  that 
the  property  should  go  according  to  the  limitations  inserted 
in  the  settlement,  as  being  the  most  beneficial  and  agreeable. 
And  in  substance  he  repeats  the  same.statement  in  the  paper 
sent  after  great  deliberation  to  Mrs.  Head  subsequently  to 
Mrs.  Bartends  death.  That  is  the  issue  raised,  and  I  have 
to  consider  how  far  the  instrument  itself  was   a  proper 
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execution  of  the  trusts  of  the  will,  and  whether  I  can  say- 
that  there  was  any  such  agreement  as  Barton  contends  for. 
It  is  clear  that  the  powers  were  not  authorised  by  the  will. 
They  were  inserted  in  the  settlement  after  warnings  by  Mr. 
Hodgson  that  they  were  not  within  the  scope  of  the  will, 
and  by  Mr.  Silverloch  that  they  might  endanger  the  whole 
settlement — after  the  argument  on  the  exceptions — after 
deliberation  by  the  trustees — after  consultation  for  more 
than  a  whole  day  with  their  solicitors — so  that  it  is  impos- 
sible to  say  that  there  was  not  the  utmost  deliberation. 
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Now  what  would  have  been  the  effect  if  Miss  Smith 
had  not  executed  the  deed  ?  Clearly  Mrs.  Barton  could 
not  be  affected  by  her  execution.  There  was  no  fine  levied, 
and  therefore  she  could  not  be  regarded  in  any  sense  as  a 
concurring  party.  But  then  what  is  the  effect  of  Miss 
SmitKa  execution  of  the  deed  after  having  attained  her 
majority?  The  first  question  which  suggests  itself  is,  why 
did  she  execute  it,  and  why  was  her  execution  postponed 
until  she  came  of  age  ?  No  conceivable  ground  can  be  sug- 
gested, except  that  her  concurrence,  so  far  as  shecould  concur, 
was  thought  important.  The  Master  had  said  she  was  not  a 
necessary  party.  She  does  not  seem  to  have  been  a  neces- 
sary party  for  any  other  purpose  except  to  concur  in  the 
arrangement ;  nor  can  any  reason  be  suggested  for  delaying 
the  execution  until  her  majority,  unless  it  was  that  John 
Bartoriy  and  the  trustees,  and  everybody  concerned,  were 
aware  that  the  settlement  went  beyond  the  directions  of 
the  will,  and  required  her  assent.  Looking  to  the  appre- 
hension of  some  possible  dispute  evidenced  at  a  later  period 
by  Miss  SmitKa  codicil,  and  remembering  the  doubts 
which  were  then  entertained  as  to  the  validity  of  Quaker 
marriages  (doubts  since  set  aside  by  Act  of  Parliament,  but 
which  existed  at  that  time,  and  are  discussed  in  Mr.  JacoVa 
note  to  Roper's  Husband  and  Wife,  published  in   1827), 
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it  may  very  well  be  supposed  to  have  occarred  to  the 
minds  of  all  parties,  that  if  this  property  was  undisposed  of 
a  formidable  question  might  possibly  arise  as  to  the  heir- 
ship of  the  daughters,  and  that  it  would  be  the  better 
way  to  frame  the  limitations  of  the  settlement  so  as  to  pur- 
port to  give  them  powers  over  the  reversion.  If  the  powers 
held  good,  well.  If  the  settlement  should  be  held  not  to 
be  good,  the  event  would  be  that  they  must  take  the  risk, 
which,  on  that  supposition,  would  be  inevitable.  This,  it 
is  true,  is  mere  conjecture,  and  can  be  nothing  more;  but  it 
arises  naturally  fix>m  the  fact,  that  Miss  Smithy  when  acting 
deliberately  and  with  advice,  did  certainly  at  a  later  period 
entertain  doubts  of  some  kind  as  to  her  own,  no  less  than  as 
to  her  sister's  rights  under  the  settlement.  It  is  impossible, 
after  a  lapse  of  forty-four  years,  to  say  what  all  the  motives 
may  have  been;  but  it  is  clear  that  Messrs.  Smith  ^- 
Rickards  acted  as  Miss  SmiMa  advisers  before  she  came  of 
age,  and  that  immediately  after  attaining  her  majority  she 
executed  the  deed.  There  is  no  suggestion  of  any  fraud ; 
and  I  must  assume  that  Messrs.  Smith  8f  Bickarda  imparted 
to  her  all  that  it  was  necessary  for  her  to  know ;  and  that 
she  acted  with  full  knowledge  of  all  the  discussions  which 
had  taken  place,  as  to  the  propriety  of  inserting  these 
powers.  Whether  any  reference  was  made  to  the  necessity 
of  a  fine  by  Airs.  Barton  is  a  very  mysterious  part  of  the 
case.  Certainly,  Mr.  Hodgson  could  have  had  no  doubt 
that  it  was  necessary  for  a  married  woman  to  levy  a  fine 
in  order  to  deal  with  her  estate.  It  is  scarcely  conceivable 
that  the  solicitors,  and  all  the  counsel  who  were  consulted, 
should  have  overlooked  this  difficulty ;  and  the  only  way  in 
which  it  can  be  explained  is  by  saying,  that,  if  the  settle- 
ment had  been  in  accordance  with  the  will,  no  fine  would 
have  been  requisite,  and  all  parties  may  have  been  anxious 
to  treat  the  will  as  authorising  the  insertion  of  such  a  power, 
in  order  to  avoid  the  question  as  to  heirship,  which  would  arise 
in  the  event  of  an  intestacy.     But  then  there  remains  the  re- 


CASES  IN  CHANCERY. 


569 


markable  circumstance,  that  this  took  place  after  the  parties 
had  been  advised  that  the  conveyance,  as  it  stood,  was  not 
within  the  scope  of  the  will.  I  cannot,  however,  speculate  on 
the  motives  which  may  have  led  to  this  course,  and  must 
simply  take  it  that  it  was  preferred,  at  whatever  risk,  to 
execute  the  settlement  without  a  fine  in  its  actual  form. 
Then  what  effect  is  to  be  ascribed  to  the  fact  that  Miss 
Smithy  with  all  the  information  which  must  be  imputed  to 
her,  agreed  to  execute  the  deed  in  that  form?  Does  it 
constitute  that  sort  of  agreement  which  the  Court  is  in  the 
habit  of  upholding  as  a  family  settlement?  Looking  at 
Miss  Smithes  position  as  a  co-heiress,  can  she  be  regarded 
as  executing  this  deed  with  the  intention  that  she,  at  any 
rate,  should  be  bound  by  it,  considering  it,  to  use  Mr. 
Bartends  words,  as  the  most  beneficial  and  agreeable  ar- 
rangement t  If  the  motive  really  were  to  obviate  doubts 
as  to  the  validity  of  the  father^s  marriage,  there  are  many 
authorities,  among  others  Stapilton  v.  StapiUon{a)y  where 
the  avoidance  of  a  question  of  legitimacy  has  supplied  con- 
sideration for  a  family  compact.  But  supposing  this 
conjecture  to  be  wholly  laid  aside,  would  there  be  any  con- 
sideration for  an  agreement  by  Miss  Smith,  that,  whether 
her  sister  were  bound  or  not,  she,  at  least,  woidd  not  dis- 
pute the  validity  of  the  limitations  ?  Now,  in  these  cases 
of  family  compacts,  the  Court  does  not  look  very  closely 
into  the  consideration.  It  may,  no  doubt,  be  a  hardship 
to  a  married  woman  to  be  invested  with  a  power  which  de- 
prives her  of  the  protection  which  the  law  throws  around 
her,  and  the  agreement  certainly  could  not  bind  Mrs.  Barton. 
But  her  sister,  the  co-heiress,  on  the  one  hand,  might  be  con- 
tent that  Mrs.  Barton  should  have  the  power,  and  her  hus- 
band, on  the  other,  might  agree  that  she  should  thereby 
acquire  the  means  of  dealing  with  the  estate  without  his 
consent,  which  she  could  not  have  done  by  means  of  a  fine. 
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Even  with  reference  to  her  own  moiety,  Miss  Smith  might 
think  it  convenient,  regarding  the  possibility  of  marriage,  to 
have  the  property  limited  at  once,  so  as  to  remain  under 
her  own  power,  notwithstanding  any  marriage  which  she 
might  contract. 

It  is  true  that  the  limitations  were  not  such  as  to  admit 
of  the  possibility  of  an  estate  by  curtesy  in  Mr.  BartoUj 
and  therefore  the  only  consideration  for  the  compact  moving 
from  him  was  the  abandonment  of  his  legal  control  over 
his  wife's  dealing  with  the  estate. 

But,  looking  at  the  authorities,  it  does  not  seem  to  be 
going  too  far,  to  say,  that  the  circumstances  were  sufficient 
to  constitute  an  effectual  family  arrangement.  In  dealing 
with  contingencies  of  this  kind,  the  Court  has  recognised 
the  binding  nature  of  agreements,  even  where  there  has 
been  less  knowledge  and  less  consideration  than  in  the 
transaction  I  am  considering.  All  the  cases  are  collected 
in  Hoghton  v.  Hoghton  (o).  In  Frank  v.  Frank  and  Beck* 
ley  V.  Newland  specific  performance  was  decreed,  which  is 
a  much  stronger  thing  to  do  than  merely  to  abstain  from 
disturbing  a  compact.  I  see  nothing,  therefore,  to  prevent 
Miss  Smith  from  making  a  binding  agreement  not  to  dis- 
pute any  execution  of  the  power  given  to  her  sister  by  the 
deed,  whether  it  might  or  might  not  be  sanctioned  by  the 
terms  of  the  will. 

Then  I  come  to  the  question,  whether  such  an  agreement 
was  in  fact  entered  into ;  and  I  am  of  opinion  that  there  is 
the  strongest  evidence  in  favour  of  that  view,  from  the  cir- 
cumstances which  I  have  detailed,  from  the  deliberation 
observed  throughout,  from  the  advised  waiting  for  Miss 
SmifKs  majority,  from  the  execution  of  the  deed  immedi- 
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atelj  after  that  event,  from  her  being  furnished  with  one 
of  tlie  original  deeds,  and  from  the  absence  of  any  other 
motive  for  her  execution  than  that  of  binding  her  not  to 
dispute  the  deed.  So  stands  the  case  up  to  the  date  of  the 
execution.  In  the  first  instance,  no  doubt,  it  was  for  the 
Defendants  to  prove  the  alleged  compact.  The  facts  I  have 
discussed  are  sufficient  to  make  out  a  prima  facie  case,  and 
to  throw  upon  the  Plaintiff  the  onus  of  rebutting  this 
presumptive  evidence,  by  proof  of  Miss  Smithes  subse- 
quent ignorance  of  the  purport  of  the  transaction,  by 
admissions  by  Barton^  or  in  any  other  way.  It  remains 
to  consider  whether  the  subsequent  facts  in  evidence  rebut 
or  cx)nfirm  the  prim&  facie  case  which  is  thus  far  established. 
This  brings  me  to  the  second  period,  from  1815  to  the 
death  of  Mrs.  Barton^  in  1822. 


1859. 
Head 

V. 
GODLEK  ; 

Reynolds 

V. 
GODLER. 

Judgment 


Several  matters  occurred  in  this  interval  which  are  not 
immaterial.  First,  there  was  the  purchase  of  the  Wood- 
street  property.  Miss  Smith  was  a  party  to  the  petition, 
upon  which  the  trustees  were  ordered  to  accept  an  absolute 
conveyance,  and  then  to  convey  to  the  uses  of  the  settle- 
ment. In  common  therefore  with  all  the  parties  to  these 
proceedings,  she  recognised  the  settlement.  The  con- 
veyance was,  in  fact,  taken  to  hold  on  the  trusts  of  the 
will,  which,  probably,  the  mortgagor  considered  to  be 
the  only  form  in  which  he  could  safely  convey.  Then 
followed  another  deed,  of  the  6th  July,  1819,  to  which 
Miss  Smith  was  a  party,  the  object  of  which  was  to  vest 
the  legal  estate  of  this  property  in  the  trustees  (the  will 
having  contained  no  devise  of  mortgaged  estates).  On 
this  occasion  a  fine  was  levied  by  Mr.  and  Mrs.  Bartortj 
and  they  and  Miss  Smith  conveyed  the  estate  to  the  uses 
of  the  settlement.  The  only  observation  suggested  by  this 
is,  that  it  was  most  mysterious  that  it  should  never  have 
occurred  to  any  one  that  a  fine  was  equally  necessary  to 
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convey  Mva.  Bai^<m*s  m!terest\iii<  the  TetvetsAm  Ui^iki  uses 
of  the  settlement^  unfess  it  wms  assujned  thattbit^Qs^  by 
agreement  of  all  parties^  to  be  considered  to  iutre' passed 
bj  thd  willk  It  is  clear,  at  least,  that  no  >  one.  at  tiiis-ta^e 
dreamed  of  dispnting  the  aettlemetit4  -       1/  :     i  ^ 

On  12th  May,  1820^  Maria  /%»i«A  made  her  mll^  Ij 
which  she  left  nothing  of  ftnj  importanoe  to  JMb*  or  Mib. 
Bartouy  with  \^hom  she  was  residing,  donbtless  hecaitse  she 
thought  them  amply  provided  for  by  the.  moiety  0¥ei>  which 
her  sister's  power  extended.  She  pitrperted  to  esercisejher 
power  over  her  own  moiety  in  favour  of  relations  (whether 
the  persons  who  would  be  heirs  on  the  hypothesis  tbftt  the 
father's  marriage  was  invalid,  does  not  appear);>  <  The  ne(Xt 
event  was  the  attempted  ssde^  which,  gave  jrisei  to  the 
suit  of  Brewster  v«  Angelf  and  uUimately  Jed)to  a  petition 
of  rehearing  in  the  suit  of  Home  v.  Barton^  upon  wfaichithe 
power  of  sale  was  directed  to  be  struck  out,  and  it  was 
referred  back  to  the  Master  to  revieiw  the  aettlement.  Then 
comes  the  case  laid  before  Mr^  Shadwell  and  hia  dpiajbb, 
in  both  of  which  it  is  said  that  the  settlement  stands  ^good, 
except  as  to  the  power  of  sale.  .  So  fiir  as  tb^sDlicitors  are 
concerned,  this  is  further  eyid6nee:of  ad^siontto.  the  same 
view  which  had  been  entertained  more  than  six  jTtaffs 
before ;  but  it  is  very  remarkable  that  it  should  not  have 
occurred  to  a  gentleman  of  so  tnucsh  kaming  as  Mk  JShadr 
well  to  ask  whether  any  fine  hadbeen  levied:  to  support  the 
settlement.  .   •    •       • ! 


That  was'^the  last  transaction  before  Mrs.  Bar^e  deaili ; 
but  I  may  add,  that  there  is  evidettKe  that  ixt  thii  tflne 
Maria  Smith  still  had  the  original  deed  in  her  possessin], 
and  the  whole  of  the  transaction  last  mentiioned  indaeates 
the  care  with  which  the  bosinesaf  of  the  trust  was 'still 
conducted. 
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Ob  i2ard  September,  1822,  Mr&  Barton  made  her  will, 
purporting  to  execrate  her  power  in  favour  of  her  husband ; 
and  in  October,  1822,  she  died.  For  seyen  years  Mr.  and 
Mrs.  Barton  had  lired  in  the  ftdl  belief  of  the  validity  of 
the  power.  Miss  Smith  had  shown  no  desbe  to  question  it 
up  to  this  time.  She  had  joined  in  the  application  to  the 
Court  to  coiTeet  the  settlement  where  it  was  considered  to  be 
of  doubtftil  validity;  and  they  were  all  informed  (and  this  in 
the  absence  of  any  trace  of  fraud)  that  the  settlement  was 
otherwise  valid,  and  the  solicitor  of  the  trust  instructed 
counsel  that  all  parties  desired  that  it  should  stand. 


Then,  after  Mrs.  Bartoris  death,  when  everything  had 
become  iiTevocable,  I  must  consider  whether  Miss  Smith 
evinced  any  desire  to  alter  the  arrangement,  or  whether 
she  did  not  give  strong  indications  of  her  full  con- 
currence. 

This  brings  me  to  the  third  period,  which  extends  from 
Mrs.  Bartoris  death  to  Miss  SmUKs  marriage.  Immedi- 
ately after  her  sister^s  death.  Miss  Smith  lefl  Mr.  Bartaria 
house,  and  shortly  afterwards  employed  a  separate  solicitor, 
and  had  full  opportunities  for  independent  consultation 
with  him. 


In  Jnne^  1822,  Messrs  Smith  ^  Richards  sent  her  a  copy 
:  of  l^e  settlement,  together  with  their  bill  of  costs.  On 
the  5th  December,  1822,  her  new  solicitor,  Mr.  Symea^ 
called  upon  her,  brought  away  her  will,  and  an  abstract 
df  the  settlement,  and  received  instructions  for  a  cxxiicil. 
.There  was  some  observation  as  to  this  being  only  an 
a)>Btraot^  and  not  the  copy,  which,  ^should  have  been  in  her 
posaBssion ;  but  that  is  not.  material,  as  an  abstract  would 
giveall  theinfermaticm  of  importance.    On  the  7th  Decem- 
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ber^  the  codicil  was  executed,  and  instmctions  were  then 
given  for  a  deed  of  gift  and  declaration  of  trust  in 
favour  of  Barton.  On  the  10th  December,  Mr.  Symea 
consulted  Mr.  WliiU^  and  laid  instructions  before  him  to 
settle  the  deed.  On  the  13th  October,  Mr.  White's  draft 
was  received.  Mr.  Symes  retained  it  until  the  27tb,  when  he 
left  it  with  his  client ;  and  on  the  next  day  he  consulted 
Mr.  Brewster^  the  trustee,  upon  it.  On  the  30th  December 
the  draft  came  back,  and  on  the  14th  January  the  deed 
was  executed. 

I  now  look  to  these  instruments  to  see  what  they  con- 
tain. The  codicil  recites  the  power  as  given  "  under  the 
will  and  the  settlement  executed  in  pursuance  thereof;"  a 
remarkable  expression,  considering  the  drcumstances  under 
which  the  codicil  was  prepared. 

[His  Honour  then  read  the  codicil  and  the  deed  of  14th 
January,  1823.] 

The  only  inference  to  be  drawn  from  the  execution  of 
such  an  instrument  as  this  codicil,  under  advice  and  with 
deliberation,  is,  that  Miss  Smith  was  told  there  was  some 
difficulty,  and  that  it  was  desirable  that  she  should  assume 
to  act  under  the  will.  This  corroborates  the  view  that 
Smith  Sf  Bickards  had  communicated  the  whole  matter, 
and  that  she  knew  that  there  might  be  some  question  as  to 
the  power,  though  she  did  not  wish  her  sister^s  disposition 
to  be  defeated. 

The  codicil,  it  is  true,  was  revocable,  and  is  revoked ; 
and  is  only  important  as  evidence  that  Miss  Smith  was 
aware  that  there  might  be  some  question,  and  thought  that 
the  powers  might  be  disputed  both  in  her  own  case  and  in 
her  sister's.  The  suggestion  as  to  the  possible  illegitimacy, 
is  the  only  conceivable  foundation  of  the  doubt  as  to  her 
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power  of  disposing  of  her  own  moiety^  but  doubts  of  some 
kind  there  certainly  were  in  her  mind. 

The  deed,  however,  is  a  subsisting  instrument.  It  made 
Barton  the  owner  of  the  rents,  though  he  declined  to  ayail 
himself  of  the  gift.  But  how  did  he  refuse  ?  The  deed 
told  him  that  after  his  death  the  rents  were  to  go  on  the 
trusts  of  the  settlement ;  and  Miss  Smithy  in  effect,  t6lls 
Barton  that  he  is  the  owner,  and  that  the  rents  are  to  go  as 
his  wife  had  devised  them.  With  that  operating  on  his  mind, 
he  is  content  with  what  he  has,  and  declines  the  life  interest. 


1859. 
Hrad 

V. 

Godlkb; 
Reynolds 

V. 
GODLEE. 

Jvdgmenl, 


After  that  it  is  clearly  too  late  for  her  to  dispute  the  will 
of  her  sister,  which  she  treated  as  a  subsisting  instrument, 
or  the  settlement,  the  trusts  of  which  she  recognised  and 
referred  to  as  to  take  effect  in  the  events  on  which  the 
operation  of  her  deed  was  to  cease.  This  introduces  the 
next  fact,  the  marriage  of  Mrs.  Head;  and  I  may  say  that 
I  altogether  cast  aside  the  suggestion  that  there  was  a  con- 
certed scheme  to  delude  Mrs.  Head  into  the  belief,  that  to 
give  effect  to  her  sister^s  will  would  be  contrary  to  the 
intention  of  their  Either.  But  the  evidence  does  support 
this  view,  that  by  some  means  or  other  Mr.  and  Mrs.  Head 
had  worked  themselves  into  the  idea  that  some  fraud  was 
practised  on  Miss  Smithj  in  the  arrangement  under  which 
the  power  was  inserted  in  the  settlement.  The  only  moral 
question  for  Miss  Sfnith  was,  whether  her  sister^s  will 
expressed  her  sister^s  wishes.  If  it  did  not,  she  would  have 
been  quite  right  to  take  advantage  of  the  fact,  that  no  fine 
had  been  levied.  But  the  codicil  and  the  deed  show  that 
she  regarded  the  will  as  her  sister^s  deliberate  act,  and 
desired  to  complete  what  she  thought  her  sister  would  have 
wished  to  do.  I  ought  to  mention  Mr.  Symes^s  evidence 
as  to  the  codicil.  He  says  in  effect  that  he  forgets  entirely 
what  were  the  doubts  referred  to ;  but  that  they  certainly 
were  not  doubts  as  to  the  validity  of  the  powers  in  the  settle- 
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ment;    It  is  possiUe  thftta  peiBon  mij  lu&vei  this  sraimr^ 
able  tetmcity  of  mencoy  asto a  negatitey  while- he  tavttetiy 
oUido^  dp  yAsMt  the  pbsitive  fact  was ;  .imt  this  is  not  the- 
kind  cff  mieftDOry  to  which  I  isan  give  any  .ja<Ueial  we^kL 

The  only  other  material  csrcumstanee  at  this  time  is 
BirtatCe  sieeond  maxriage^  an  importaiit  change  in  hia 
p&sltioiiy  after  which  it  might  be  questioned  how  fiir,  even 
apart  from  the  deed  of  gift,  Mus.  Bead  could  diapute  the 
power.  Tbei«  is  evidence  that  Barton's  pR^spects  with 
rMerenee  to  this  property  were  eommunieated  to  the  step* 
fkther  of  hk  wife.  Ibeny  in  Oc^tober,  1828^  Mcsl  Hiead 
was  married.  SSbordy  afterwards  Mr.  ibad  diaooTered,  zs 
hesaysy  the  flaw  in  the  settlement,  by  examining  tdie  will  at 
Doctefs^  CommosSi  What  followed,  being  aabstaoitiaUy 
post  litem  motam,  I  shall  go  through  very  rapidly.  Firsts  we 
have  Mr.  HodgkirCa  opinion,  founded  on  the  will  and  settle- 
ment, without  any  knowledge  ^f  the  codicil  of  1622,^^  or  the 
do^  of  18^8.  It  is  a  Teiy  clear,,  and,  on  the  iniermation 
beifete  him,  'a  Yeiy  sound  opinion,  in  favour  of  -  Mra«  Head* 
On  obtaining  this  opinion,  Mv.  and  Mrs.  .f&sad  execato 
4n  acfknowledged  deed,  giving  Mia.  Heod  an  absohite 
pdwer ;  but  instead  of  communicalang  Mr.  Hod^Msro^pnoxoa 
and  their  own  deed  to  Barton^  they  keep  them-  oonoealed 
item  him  till  1839^  when,  in  the  course  df  a  diqpute  about 
the  nominatkAi  of  new  trustees,  it  became  necessaary  to 
produce  the  opinion.  Then  followed  a  long  correspomt* 
ebce  and  diaeudsion,  wfaieh  has  been  referred  to  by -the 
Plaintifl^  as  showing  that  Barton  vdieA  on  the  injns^ 
tice  of  taking  advantage  of  what  he  oonsidered  the  teehni* 
eal  defect  arising  from  the  want  of  a  fine  to  pass  his  wi&^s 
iilterest,  rather  than  upon  any  compact  or  arrangeanente. 
There  is  certainly  some  confusion  of  ideas  apparent,  but 
he  does  appear  to  have  relied  on  both  views,  and  only  to 
have  shifted  from  the  notion  of  a  compact  to  the  aigument 
based  on  the  supposed  technicality  of  the  objection,  when 
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im{)vet86d  wkhth^  iica  idmt  ooanBel  hfld  prfmoimced  Iho. 
sdtitietlieiit  iiivdid;  TheB^  on  the  odiar  side,  thiere  wad. 
evidently '  a  stiraiige  impression  on  Mrs.  HmSb  mind  tfasl 
thei^  ira»  some  intoirtioai  of  her  ifatfaer's  mrhieh  «h0  Irould ; 
be  defeating  if  she  gave  effect  to  her  sister^s  lYill.  She 
speaks  of  irhat  .the  testatar  might  r  be  expected  to  do  wHh 
his  property  if  a£Te,  as  if  this  had  anything  whatever  to 
do  with  the- question*  She  ^ai|»8  throughout  on  this  idea 
of  inteaition ;  a  aoiion  which  Vonld  have  made  even  a  fine^ 
if  levied  by  Mrs.  BaTUm^  a  sort  of  fraud  on  the  father's 
will.  She  is  pressed  to  eay  whether  she  did  fteely  conse&t 
tt>  the  amingeinent  of  1815,  to  whioh^she  gives  no  answer 
but  a  tnteraiion  of  thi^  notion  as  to  the  father^s  intention* 
Throoghoat  Asa  period Icaa  find, on  the  other  hand^  no 
trace  of  Barton  receding  firom  his  assertion  that  an  agrees 
mont  had  been  oome  to. 
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Such  being  the  facts  of  the  caBe,  and  the  attitude  of  the 
parties,  the  first  question  is,  whether  there  was  such  an 
agreement  us  JBorton  alleges;  and  I  hold  that  Mrs«  HeaaPs 
execution  of  the  settlement  of  1815  is  evidence  of  ati 
i^reement  by  her,  entered  into,  as  I  must  infer  fix>m  the 
evidence^  with  ample  advice  and  infiumatiiMi  on  the  ques- 
tion whether  the  settlement  was  or  was  not  in  accordance 
with  the  wiU.  This  is  strengthened  by  her  aubfiequent 
expression  of  a  wish  in  the  yeaif  1822^to  susiaia  the  settle* 
nkent,  by  her  recognition'  of  the  settlement,  by  her  will  in 
1820,  and  more  distinustly  by  tlto  codipil  lof ,  1822,  at  which 
tone  shehad  aU-thedocnmekitsbefore^her.aml  her  solicitori 
and  not  only  recognised theaettlement, but  referred  to  it  as 
subject  to  some  doubt  which  afae  desired  to  obviate*  Then, 
I  held  that  she  confinped  the  settlement  by  the  proceedings 
is*  to  the  rahearing,  in  whith  shfi  eoncorred  in  desiring 
diat  the  settlement  should  be  sustained-^  the  leases,  to 
some,  perhaps,  slight  extent — and,  above  all,  by  the  deed  of 
1823,  whereby,  after  giving  a  life-intei*est  to  her  brother- 
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in-lawy  she  declared  that  after  the  expiration  thereof  the 
property  should  be  held  on  the  trusts  of  the  settlement. 
This  is  the  case  of  confirmation.  Then,  on  the  point  of 
acquiescence :  on  this  ground  alone  it  might  well  be  held, 
that,  after  putting  Barton  into  possession — after  allowing 
him  to  reject  the  life  interest,  under  the  impression  that 
the  remainder  in  the  moiety  was  his  undoubted  property — 
after  his  second  marriage,  in  the  same  belief,  and  with  evi- 
dence that  his  expectations  were  communicated  to  the 
friends  of  the  lady  he  was  about  to  marry — ^it  might  well  be 
held  on  this  ground  alone  that  it  is  too  late  for  Mrs.  Bead, 
or  any  one  claiming  under  her,  to  dispute,  by  a  bill  filed  in 
1857,  the  disposition  in  which  she  thus  acquiesced.  Even 
putting  out  of  consideration  the  time  which  has  elapsed 
since  the  dispute  arose,  I  do  not  think  it  would  be  right  to 
allow  her  to  lie  by,  fit)m  1822  till  1839,  without  any  com- 
munication to  Bartortj  and  during  five  years  at  any  rate 
after  she  had  acquired  ftill  knowledge  of  her  position.  To 
say  that  she  and  her  devisees  had  a  right  to  wait  till  a  total 
failure  of  issue  reduced  the  interest  to  possession,  would 
have  served  equally  to  justify  a  bill  filed  after  the  lapse  of 
a  century,  if  the  possession  had  been  so  long  deferred. 
There  is  no  analogy  between  such  a  case  and  the  ordinary 
assertion  of  a  right  when  a  remainder  falls  into  possession. 
Here  the  wrong  was  a  breach  of  trust  under  which  the 
legal  estate  was  divested  in  1822,  and  it  is  this  wrong  of 
which  a  biU  filed  in  1857  complains. 


Apart  from  these  considerations,  there  is  the  question, 
whether  a  rehearing  was  not,  at  any  rate,  necessary  to  get 
rid  of  the  efiect  of  the  original  decree.  This  is  a  point  of 
some  difiiculty,  which  it  is  not  necessary  for  me  to  decide. 
Had  I  been  compelled  to  do  so,  I  should  have  held  that  a 
rehearing  was  necessary.  If  so,  I  should  have  no  juris- 
diction to  rehear  a  decree  made  at  the  Soils.  I  infer  the 
views  of  the  Lords  Justices  to  have  been,  that  a  rehearing 
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might  be  necessary,  but  that  the  subseqnent  events  had 
rendered  it  necessary  also  to  file  a  supplemental  bill ;  and 
they  refiised  then  to  give  leave  for  a  rehearing,  considering 
that  the  facts  to  be  brought  forward  in  such  a  supple- 
mental suit  might  materiaUy  influence  them  in  exercis- 
ing their  discretion.  If  this  be  the  correct  view,  the 
course,  as  a  matter  of  practice,  would  have  been  to  file  a 
supplemental  bill,  and  to  bring  that  and  the  rehearing  on 
together.  If  I  had  given  my  judgment  on  this  bare  point, 
and  if  the  Court  of  Appeal  had  taken  a  difierent  view,  the 
cause  would  have  come  back  again  on  the  merits;  and  as  I  am 
of  opinion,  that,  even  if  the  Plaintiff  is  right  in  saying  that  a 
rehearing  is  unnecessary,  he  has  made  out  no  case  for  relief, 
I  have  preferred  to  base  my  decision  upon  the  larger  ground. 

The  point  stands  thus  upon  the  authorities:  —  In 
Perry  v.  Phelip»(a)y  Lord  Eldon  thus  states  the  general 
principle :  "  Where  the  objection  is  upon  matter  of  law 
apparent,  or  a  mistake  in  law  to  be  collected  from  all  the 
pleadings  and  evidence,  the  decree  not  being  signed  and 
enrolled,  it  is  the  subject  of  a  rehearing,  and  there  is  no 
occasion  for  a  bill  in  nature  of  a  bill  of  review,  unless  a 
supplemental  bill  is  also  necessary  to  introduce  new  facts, 
in  which  case  the  cause  will  come  on  to  be  heard  upon  the 
matter  of  that  supplemental  bill  together  with  a  rehearing  of 
the  original  cause."  I  believe  that  rightly  defines  the  course 
which  should  have  been  taken  in  the  present  case. 

There  was  much  argument  founded  on  the  fact  that  an 
infant  is  entitled  to  proceed  without  obtaining  the  previous 
leave  of  the  Court ;  but  that  determines  nothing  as  to  the 
question  under  what  circumstances  there  ought  to  be  a 
rehearing.  Quite  consistently  with  that,  and  with  the  view 
of  the  Lords  Justices,  this  bill  may  have  been  rightly  filed 
as  a  supplemental  bill,  and  yet  it  may  be  necessary  to  have 
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{a)  17  Ve«.  173. 
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a  rehearing  also  to  get  rid  of  Ab  effect  of  the  deiMew  The 
Court  directed  the  settlement  of  ISIS*  to*  be  execwtsd  bjr 
all  proper  parties,  and  the  Master  -found  that  the  tnisteeB 
were  the  proper  parties.  It  was  suggested  indeed  tlist  tfaeV 
Court,  bj  this  decree,  must  be  taken  to  have  deak  not  with 
the  beneficial  reversionary  interest  KjiMitL  Barton,  a  nifirried 
woman,  but  only  with  the  legal  estate.  ButtHaititfould  tie' 
to  hold  that  the  Court  directed  a  bieaok  of  iroat;  {br-soob 
a  conveyance  of  the  legal  estate  in  the  undic^iosed  of  roverA 
sion,  would  have  been  a  clear  breach  of  trust.  The  trustoes 
would  have  a  right  to  say,  the  Court  caanoi  ff,ve  the  go* 
by  to  this  decree  without  a  rehearing,  for  that  would  be  to 
make  us  liable  for  a  breach  of  trust  committed  under  its 
sanction.  Therefore,  I  must  hold  that  the  Court  directed 
the  execution  of  this  settlement,  with  all  the  consequences 
involved  in  it.  Field  v.  Btoum  was  much  relied  on,  but  it 
has  really  no  application.  In  that  case  tUe  heir  was  not  a 
party  to  the  suit,  and  all  he  had  to  do  was  to  file  a  new  bilL 
Here,  the  heir  who  objects  to  the  decoree  wits  a  party  to  the' 
suit  in  which  it  was  made.  Lord  Bedesd(M9  ^observations 
on  Roberts  v.  Kingslyia)  were  referred  to,  as  showing  that 
that  was  not  a  bill  of  review,  and  as  affording  an  instance  of 
a  rehearing  being  apparently  held  unildcesaaxy  where  an  aK> 
tual  party  to  the  suit  was  the  new  Plaiutiffi  But  it  is  dtate3 
that  the  Lord  Chancellor,  not  being  aatisfied  as  to  the  ikct 
on  which  the  contest  turned,  pat  it  into  a  method  of  ix^ 
quiry,  and  upon  the  results  of  that  inquiry  made  the  decree. 
Lord  Redesdale  uses  almost  the  same  words  on  the  general 
subject  as  those  which  I  have  cited  fix)m  Lord  EldofCs 
judgment  in  Perry  v,  Phelips^  to  the  effect  that  where  the 
original  decree  is  complained  of,  and  new  matter  is  also 
introduced,  it  is  necessaiy  to  have  the  cause  heard  on  a 
supplemental  bill  at  the  same  time  that  it  is  reheard  on 
the  original  bill  (&). 


(a)  1  Ves.  sen.  238 ;  Mitf.  PI.  87.      (b)  Mitf.  PI.  90,  91. 
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'Then  there  k  the  weU-^ksM^wn  case,  Sobinaon  y,  Robin- 
son^  .If hich  went  through  much  litigation,  and  is  reported 
OB  manj  occasions.  There  an  estate  waa  limited  to  one 
Laufwelot  JBtohB  for  life  and  no  longer,  and  then  to  such 
sen  as  be  should  have,  and  in  default  of  «ach  issne  over, 
axid  it  was  ultimately  held  to  be  an  estate  tail  in  the  first 
taker.  In  1733,  ^  decree  was  made  on  a  bUl  bj  the  testator^s 
yridow  against  JLatmeebH  Hickti  and  the  heir,  declaring  that 
Lmmeelot  was  tenant  for  life,  with  remainder  to  his  eldest  and 
but  one  older  son  for  life,  and  that  the  ultimate  reversion  went 
to  the  heir.  This  was  af&rmed  in  1734,  after  which  one 
eldest  son  was  bom,  and  died  an  in&nt;  a  second  son  was 
bom,  and  then  the  father  died.  In  1748  the  second  son 
filed  a  bill  against  the  heir  claiming  lihe  estate,  and  seeking 
to  •  revive  the  former  decree.  Lord  ffardmcke  said  (a), 
that  the  derree  had  determined  the  question,  and  lihat  the 
CiOtnrt  was  thereby  bound,  though  the  Plaintiff  being  an 
infant  waa  not;  and  the  cause  stood  over,  with  liberty  to 
thd'Pbintiff  to  file  an  original  bill,  or  take  such  proceed^ 
lags  as  he  should  be. advised.  The  question  of  construction 
waa  afterwards  sentto  law,  and  a  decree  made  on  the  foot- 
ing of  the  certificate,  that  Launcelot  took  an  estate  tail*  This 
wae  affirmed  by  the  House  of  Lords,  who  decided  that  the 
Plaintiff  waa  entitled  as  tei^ant  in  tail  by  descent,  appa*- 
renlly  not  considmng  the  Plaintiff  bound  by  the  deciree 
against  his  jGither,  so  as  to  render  a  bill  of  review  or  a 
rehearing  necessary. 

There  Is,  therefore,  some  doubt  on  the  authorities ;  but, 
on  principle,  it  would  seem  that  where  all  persons  Interested 
are  parties  to  a  suit,  and  a  decree  is  made  affecting  trustees 
so  seriously  as  this  decree  does,  none  of  the  parties  can  get 
rid  of  the  decree  without  a  rehearing  or  review.  That  is, 
I  think,  the  right  conclusion ;  but  it  is  not  necessary  to 
decide  the  point,  because  I  am  of  opinion  that  the  Plaintiff 
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(a)  2  Yes.  sen.  232 ;  see  also  3  B.  P.  C.  180;  3  Atk.  736 ;  1  Bur.  38. 
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1869.  fails  altogether  to  make  out  any  case  on  the  merits.  Head  v. 
Godlee  will,  therefore,  be  dismissed  ivith  costs,  except  as 
to  Reynolds^  against  whom  it  will  be  dismissed  without 
costs,  his  case  being  put  upon  a  ground  different  from  that 
of  the  other  Defendants,  and  inyolving  a  claim  similar  to 
Judameni,     ^^^^  made  by  the  Plaintiffs. 


I  now  come  to  the  suit  of  Reynolds  v.  Godlee,  which  in- 
volves a  question  of  law  that  has  never  yet  been  decided. 

By  the  will  the  personalty  was  directed  to  be  invested  in 
land  to  be  held  on  the  trusts  declared  of  the  realty.  These 
trusts  left  the  reversion  undisposed  of.  The  first  question 
was,  whether  I  must  abide  by  the  decision  in  Cogan  v. 
Stevens,  and  hold  that  personalty  directed  and  required  to 
be  converted,  is  held  (so  far  as  it  is  not  exhausted  by  the 
trusts)  for  the  benefit  of  those  who  are  entitled  to  the  per- 
sonal estate,  and  not  for  the  heir  of  the  testator. 

I  am  not  about  to  review  the  authorities  discussed  in 
that  case  by  Lord  Cottenham ;  for  though  the  full  weight  of 
one  of  them,  Fletcher  v.  Chapman,  did  not  bear  on  the 
case  before  him  so  directly  as  it  does  upon  this,  I  think 
that  £  am  not  trenching  on  authorities  in  saying  that  the 
circumstances  which  justified  Lord  Cottenham  in  that  case 
justify  me  in  a  similar  decision  here,  notwithstanding  the 
current  of  dicta,  up  to  the  time  of  Cogan  v.  Stevensy  that 
the  heir  would  be  entitled  to  undisposed  of  personalty 
directed  to  be  applied  in  the  purchase  of  land.  Lord 
Cottenham  did  not  decide  upon  any  mere  analogy  to  the 
converse  case  of  land  directed  to  be  sold;  but  he  went 
upon  the  same  principle  on  which  those  cases  had  been 
settled — ^viz.  that  in  effectuating  the  intention  of  a  will  you 
are  not  to  hand  over  to  a  person  not  named  as  an  object  of 
bounty,  and  to  whom  the  law  would  not  give  it  if  not  con- 
verted, property  which  the  testator  has  directed  to  be  con- 
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verted  for  particular  purposes  which  do  not  exhaust  it,  and 
has  left  undisposed  of  in  other  respects. «  The  only  logical 
argument  for  the  heir  is,  that  the  direction  to  convert  the 
personalty  into  land  is  an  implied  gift  to  the  person  on 
whom  land  would  devolve.  But  there  is  no  ground  for 
such  an  implication ;  and  though  the  decision  in  Cogan  v. 
Stevens  was  only  at  the  Bolls,  and  not  strictly  ohligatoiy 
upon  me,  yet  I  conceive  it  to  he  so  consonant  with  sense 
and  reason,  that  I  should  be  the  last  to  desire  to  disturb  it. 

I  am  of  opinion,  therefore,  tliat  this  was  undisposed  of 
personalty,  and  that  either  the  next  of  kin  or  the  exe- 
cutors were  the  persons  entitled  to  claim  it. 

The  next  question  arises  in  this  way.  The  testator's  wife 
survived  him,  and  the  Plaintiff,  Dr.  Reynolds^  is  her  heir- 
at-law,  and  also  the  heir  of  both  daughters.  He  contends 
that  the  undisposed  of  personalty  came  to  the  next  of  kin 
in  the  shape  of  land — that  they  took  it  as  realty — and  that, 
in  the  absence  of  any  reconversion,  the  share  of  the  widow 
who  died  intestate  descended  upon  him ;  just  as  undisposed 
of  land,  where  conversion  is  directed  and  is  necessary  for 
the  purposes  of  the  will,  is  taken  by  the  heir  as  personalty. 
It  is  urged  that  the  analogy  of  Wright  v.  Wright^  and 
Smith  V.  Claxtonj  must  be  applied  completely,  so  as  to  make 
this  real  estate  in  the  hands  of  the  next  of  kin.  But  there 
is  a  great  difference  between  realty  and  personalty  in  this 
respect.  It  is  not  the  next  of  kin  at  all,  but  the  executors, 
on  whom  personal  property  devolves  until  the  purposes  of  the 
will  are  satisfied.  This  is  met  by  saying  that  the  debts 
and  legacies  are  all  to  be  satisfied  before  this  residue  is  to 
be  invested.  But  I  apprehend  that  the  executors  have  a 
right  to  say  that  this  estate  should  come  back  to  their  hands, 
and  this  strengthens  the  view  that  the  proper  ultimate  limi- 
tation on  settling  the  purchased  property  would  have  been 
to  the*  executors  or  administrators  of  the  testator,  or  some 
limitation  which  would  make  it  go  as  his  personal  estate. 
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Looking  at  it  from  this  point  of  Tiew,  tiiere  is  no  way  of 
dealing  with  thd  toni  in  the  hands  of  the  executors  as 
realty.  The  executors  must  take  and  dispose  of  it  as  ptr- 
sonalty.  The  observations  of  Lord  illdon  in  Ripley  v. 
Watenoorth{a)  deserve  consideration  in  connection  with  this 
point.  The  question  there  was,  whether  executors  named 
in  a  gift  of  an  estate  pur  autre  vie  took  as  special  occu- 
pants or  under  the  Statute  of  Frauds,  and  Lord  ElJpn 
said  that,  even  if  special  occupants,  he  shpuld  hold  that  they 
took  the  estate  as  personalty.  At  p.  438,  he  says^  ^^  I  doubt 
whether  an  executor  or  administrator  ever  takes  anything  as 
such  that  he  would  not  be  bound  to  apply  as  personal  estate 
of  the  testator.**  Put  this  hypothetical  c^we.  Suppose  a 
bequest  of  £20,000,  to  be  laid  out  in  the  purchase  of 
a  specific  estate,  to  be  strictly  settled  on  A.^  but  with- 
out any  limitation  of  the  fee ;  then  general  legacies  of 
£10,000.  The  specific  gift  must  be  first  set  apart. .  Sup- 
pose now  the  estate  to  be  deficient  to  pay  the  £10,000. 
If  after  this  the  limitations  of  the  £20,000  are  exhausted, 
the  land  purchased  or  directed  to  be  purchased  therewith 
must  certainly  be  dealt  with  as  the  estate  of  the  tes^tor, 
which  the  executors  must  apply  as  personal  estate  in  pay- 
ment of  the  general  legacies. 

The  executor  is  in  general  the  only  perscm  who  can 
stand  here  to  claim  the  personal  estate,  and  whatever  he 
gets  in  quit  executor  he  must  hold  as  personedtyi 

There  is  no  example  in  the  books  of  nei^  of  Hq  taking 
property  as  realty.  The  observatiops  in  RvpUy  v.  Woi^ 
toorth  come  nearer  to  the  point  than  anything  else,,  and 
tend  to  the  inference  that  the  interest  which  in  this  c^ise 
devolved  on  the  next  of  kin  did  not  come  to  them  as  realty, 
so  as  to  descend  to  their  heirs.  Reynolds^  th,erefQX)9y  has  no 
locus  standi;  and  his  bill  also  must  be  dismissfsd.with.costs. 


(a)  7  Ves.  426. 
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PLUMMER  V.  WHITELEY.  Decm^nth, 

^«  4pp(frtiontnenL 

1  HIS  wa»  a  special  case,  stating  the  following  facts : —  *  ^22— l!^  *' 

granted  after 

B^  the  marriage  settlement  of  John  Friend^  dated  25th  previous  power. 

November,  1830,  certain  real  estate  was  conveyed  to  John  xheApportion- 

Fr^ndioT  Jife,  with  remainder,  upon  trusts,  for  the  benefit  of  °J?m  to^ii*^ 

Margaret  Friend,  his  wife ;  and  the  settlement  contained  a  <»»««  ^i»w« 
**  .  either  the  lease 

power  for  John  Friend,  and,  after  his  decease,  for  Margaret  resendng  the 
Friend;  to  lease  for  twenty-one  years  in  possession.  lament 

creating  the 
life  interest  in 

By  leases  respectively  dated  the  2nd  of  March,  1854,  it,ha8i>eenexe- 

_^',  ,  ,  fi-ii.  i«j    cuted  since  the 

John  Fnendy  in  execution  of  the  leasing  power,  demised  passing  of  the 
certain  portions  of  tlie  settled  property,  at  rents  payable  ■^^°^®* 
balf-y early,  on  the  6th  of  April  and  11th  of  October.  served  by  a 

lease  granted 
after  the  Act, 

Join  Friend  received  the  rents  up  to  and   including  onderapower 
that  due  on  the  6tfe  of  April,  1858,  and  died  on  the  19th  executed  before 
of  July,  1858.     The  Defendants  were  his  executors.  jjeid,  to  be  ap- 

portionable  be- 
tween the  exe- 

Margaret  Friend  died  in  1 856,  having,  under  a  power  ««*<>"  ^^  *JjJ 
contained  in  the  settlement,  devised  the  settled  estates,  sub-  under  the  set- 
ject  to  the  life  estate  of  John  Friend,  to  the  Plaintiffs  upon  remainderman. 
certaia- trusts. 

The  quealions  submitted  were: — 

1.  Whether  the  Plaintiffs,  as  devisees  in  trust  of  Mar-- 
garet  Friend,  were  entitled  to  the  entirety  of  the  half- 
year^  rent  due  on  the  11th  of  October,  1858,  under  the 
several  leases  of  the  2nd  of  March,  1854. 

2.  Whether  the  said  half-year's  rent  ought  to  be  appor- 
tioned between  the  Plaintiffs  and  the  Defendants,  the 
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executors  of  John  Friend^  with  reference  to  the  day  of  the 
death  of  John  Friend, 


Mr.  Plummer  for  the  Plaintiffs : — 

The  leases  were  made  under  the  power  in  the  settlement 
of  1830,  and  took  effect  by  relation  to  the  settlement. 
The  rents,  therefore,  are  to  be  considered  as  created,  not 
by  the  leases,  but  by  the  settlement — t.  e.  by  an  instrument 
prior  to  the  statute  4  &  5  Will.  4,  c.  22 :  Sugd.  Pow,(a). 

Independently  of  this,  the  instruments  referred  to  by 
the  Apportionment  Act  are  not  those  by  which  the  rent 
is  created,  but  those  by  which  the  life  interest  therein  is 
acquired:  Mitchell  v.  MitchelHh)^  Knight  v.  Botighton{c\ 
Shipperdson  v.  Tower (d)y  Re  Markbey(e). 

The  decision  in  Lock  v.  De  Burgh(f)  is  adverse  to  our 
view,  but  that  case  has  been  questioned  in  Fletcher  v. 
Moore(g), 


Mr.  Prendergast  for  the  Defendants: — 

The  case  of  Loch  v.  De  Burgh  is  on  all  fours  with  this ; 
and  Knight  v.  Boughton^  and  the  other  cases,  may  be  recon- 
ciled by  adopting  a  construction  of  the  statute  which  its  form 
seems  to  suggest.  It  is  apparent  that  the  statute  was 
dealing  with  two  classes  of  subjects,  the  first  class  being 
described  by  the  words  "  all  rents  service  reserved  on  any 
lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by  any 
lease  granted  under  any  power  (and  which  leases  shall 


(a)  P.  317. 

(b)  4  Beav.  649. 

(c)  12  Beav.  812. 
(rf)  8  Jur.  485. 


(e)  4  My.  &  Cr.  484. 
(O  4DeG.&  8.470. 
(g)  3  Jur.,  N.S.,  468. 
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have  been  granted  after  the  passing  of  this  Act)";  and  the 
other  class  by  the  further  words,  "  all  rents  charge,  &c., 
made  payable  or  coming  due  at  fixed  periods  under  any  in- 
strument that  shall  be  executed  after  the  passing  of  this 
Act,  or  being  a  will  or  testamentary  instrument  that  shall 
come  into  operation  after  tlie  passing  of  this  Act,"  With 
respect  to  the  first  class,  it  provides  that  there  shall  be  ap- 
portionment if  the  leases  shall  have  been  granted  after  the 
passing  of  the  Act.  With  respect  to  the  second  class,  and 
to  that  only,  I  admit  that  the  instrument  referred  to  by  the 
statute  must  be  taken  to  be  that  under  which  the  life 
interest  is  crejited,  and  not  that  which  reserves  the  rent. 
If  the  two  classes  had  been  dealt  with  in  separate  clauses, 
there  would  have  been  no  doubt ;  but  though  this  was  not 
done,  the  construction  seems  reasonable,  and  will  remove 
much  of  the  obscurity  of  the  statute.  My  contention  is, 
that  the  Act  gives  an  apportionment  in  every  case  where  a 
lease  has  been  granted  since  the  Act,  and  also  in  eveiy  case 
where  the  beneficial  interest  has  been  created  since  the 
Act.  Any  other  construction  would  make  the  first  part  of 
the  clause  nugatory. 


1869. 


Argument, 


The  Vice-Chancellob. — I  must  hear  you,  Mr.  Plum- 
mePj  on  this  ingenious  suggestion  of  Mr.  Prendergasfa.  I 
should  be  disposed  to  hold,  with  Y.  C.  Kindersley^  that  the 
instruments  referred  to  in  the  second  part  of  the  clause 
must  mean  those  which  create  the  life  interest,  as  distin- 
guished from  those  which  create  the  rent.  But,  vdthout 
contesting  this,  Mr.  Prendergast  argues  that  the  Act  ex- 
tends also  to  another  class  of  cases — ^viz.  all  those  in  which 
leases  have  been  granted  since  the  statute. 


Mr,  Plummer,  in  reply,  argued  that  the  suggested  con- 
struction would  do  great  violence  to  the  language  of  the 
Act.     There  were  not  in  fact  two  sentences,  but  only  one, 

VOL.  I.  Q    Q 
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Dec  19/A. 
Judgment. 


1869.       Vice-Chancbllor  Sir  W.  Page  Wood  : — 


The  question  in  this  case  may  be  briefly  stated  thus : — 
A  settlement  executed  before  the  Apportionment  Act  con- 
tained a  leasing  power.  The  power  was  exercised  after 
the  Act.  Are  the  rents  apportionable  ?  There  are  two 
apparently  conflicting  decisions  on  the  very  point.  It  was 
decided  in  Re  Markbey^  that,  in  a  case  falling  under  the 
earlier  part  of  the  2nd  section  of  the  Act,  the  words  "  all 
rents  service  "  must  be  limited  to  rents  reserved  by  instru- 
ments in  writing.  Lord  CottenharrCs  reasoning  rather 
suggests  that  he  considered  that  those  words  were  to  be 
connected  with  the  subsequent  part  of  the  clause,  and  to 
be  read  as  forming  one  entire  sentence  with  it ;  and  that, 
inasmuch  as  writing  was  required  in  the  less  worthy 
matters,  therefore  the  leases  previously  mentioned  were  to 
be  in  writing  also.  But  it  is  not  absolutely  necessary  to 
read  the  whole  clause  together  in  this  way,  because  the 
judgment  in  Re  Marhhey  may  be  consistently  understood 
to  mean,  that,  even  if  the  two  divisions  of  the  clause  are 
regarded  as  distinct  sentences,  still  the  fact  that  a  writing 
was  made  essential  in  the  latter  class  of  cases  was  a  ground 
for  extending  the  same  construction  to  the  former. 


In  Knight  v.  Boughton  the  lease  was  made  before  the 
Act,  but  the  instrument  by  which  the  tenancy  for  life  was 
created  was  subsequent  to  the  statute.  Lord  LangdaU 
held,  that  the  latter  words  of  the  section,  '^  all  rents  charge^ 
&c.,"  included  a  case  where  a  beneficial  interest  was  created 
after  the  Act  in  rents  reserved  by  a  lease  made  before  the 
Act.  He  held,  in  fact,  that,  as  regards  this  part  of  the 
statute,  the  instrument  required  to  be  subsequent  to  the 
Act  was  that  which  created  the  beneficial  interest,  not  that 
which  ci'eated  the  rent.  The  matter  is  by  no  means  clear. 
The  statute  seems  to  have  been  ft*amed  with  a  double  pur- 
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view^-comprehending  rents  charge  created  by  a  will  or 
other  instrument,  and  limited  interests  created  by  a  will  or 
other  instrument  in  rents  already  existing.  In  the  case  of 
a  modus,  which  is  specially  mentioned,  the  instrument,  I 
presume,  would  be  the  presentation ;  and  the  fact  of  mo- 
duses  being  included  is  conclusive,  as  Lord  Langdale  held 
it  to  be,  that  the  instrument  referred  to  by  the  latter  part 
of  the  clause  must  be  the  instrument  under  which  the 
beneficial  interest  is  created,  for  no  instrument  creating  the 
modus  itself  could  exist. 


1859. 


Judgment, 


The  next  authority.  Loch  v.  De  Burgh,  is  unfortunately 
so  shortly  reported,  that  it  is  impossible  to  discover  the 
precbe  ground  of  the  judgment.  It  looks  as  if  the  Vice- 
chancellor  read  the  second  part  of  the  clause  as  referring 
to  the  instrument  creating  the  rent.  The  case  is  on  all 
fours  with  the  present  one,  and  there  the  rents  were  held 
to  be  apportionable. 


But  in  Fletclier  v.  Mborey  V.  C.  Kinderaleyj  having  Lock 
V.  De  Burgh  before  him,  came  to  the  opposite  conclusion. 
The  reasoning  of  the  judgment  proceeds  upon  the  ground, 
that  the  second  part  of  the  section  applies  to  the  instru- 
ment by  which  a  limited  interest  is  created  in  the  rents. 
Mr.  Prendergaafs  suggestion  (and  the  more  I  look  at  the 
statute  the  more  reasonable  it  seems)  was,  that  the  first 
part  of  the  clause  relating  to  leases  should  be  read  sepa- 
rately from  the  concluding  portion.  According  to  this 
construction,  the  Act  would  extend  to  these  two  classes  of 
cases:  First,  under  the  earlier  words,  whenever  a  lease 
was  made  after  the  Act,  whether  by  tenant  in  fee  or  for 
life,  or  under  a  power,  there  would  be  an  apportionment, 
even  though  the  life  interest  in  respect  of  which  the  appor- 
tionment wafl  to  take  place  should  have  been  created  by  an 
instrument  executed  before  the  Act.     Secondly,  under  the 

QQ2 
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1859.        remaining  words,  there  would  also  be  an  apportionment  of 
Pmjmmkr      *^1  rents,  whether  created  before  or  after  the  passing  of  the 
Act,  in  which  a  life  interest  was-  created  by  an  instrument 
subsequent  to  the  statute. 


p. 
WniTKLEr. 


JudgmtTit. 


In  short,  the  statute  would  reach  all  cases  where  either 
the  lease  reserving  the  rent,  or  the  instrument  creating  the 
life  interest,  should  be  subsequent  in  date  to  the  Act. 
The  strong  argument  for  this  construction  is,  that  any 
other  view  would  reduce  to  silence  the  first  portion  of  the 
clause,  because  the  second  part  alone  would  then  be  suffi- 
cient to  take  in  every  case,  as  it  would  operate  on  leases 
whether  granted  before  or  after  the  Act,  as  was  held  in 
Knight  v.  Boughton.  But  if  the  clause  is  read  as  con- 
taining two  distinct  enactments,  the  first  part  would  be 
necessary,  if  the  Legislature  meant  to  include  the  case  of  a 
lease  granted  afi^r  the  Act  under  a  previously  existing 
power,  for  that  would  not  fall  within  the  words  of  the 
latter  portion  of  the  clause.  This  seems,  therefore,  to  be  a 
reasonable  interpretation  of  the  statute.  The  only  ob- 
servation to  which  it  is  open  is,  tliat  it  gives  to  the  statute, 
in  some  sense,  an  ex  post  facto  operation ;  becau^,  though 
perfectly  just  as  regards  a  tenant  in  fee,  it  gives  to  a  tenant 
for  life,  under  a  previous  settlement,  a  pow^er  of  making  a 
lease,  with  a  right  of  apportionment  in  his  own  favour, 
which  he  could  not  possibly  have  done  under  the  settle- 
ment without  the  aid  of  the  statute.  But  I  find  the 
Legislature  using  the  words  ^any  lease  under  a  power, 
which  lease  shall  have  been  granted  aft^r  the  passing  of 
this  Act,*  and  I  cannot  refuse  to  apply  them.  The  case  of 
Lock  v.  De  Burgh  may  have  been  founded  on  the  con- 
struction which  I  adopt,  and  would  then  be  in  harmony 
with  the  decisions  of  Vice-Chancellor  Kindersley  and  the 
Master  of  the  Rolls.  I  must,  therefore,  hold  the  rent  to  be 
apportionable. 
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1860. 

Re  CORBETTS  TRUSTS.  FdT^s^uth, 

IHIS  was  a  petition  for  payment  out  of  Court  of  a  fund    T^^jJ^*^ 
paid  in  by  the  trustees  of  the  will  of  W.  Corbettj  who  died     foliowtdby 
in  1803.     The  testator  bequeathed  £3000  to  trustees :  as    —Survivort. 
to  £1000  upon  trusts  in  favour  of  his  daughter  Elizabetlu  a  legacy  in 

/  .  trust  for /!.,  and 

identical  with  the  trusts  hereinafter  stated  as  to  Sarah  to  pay  the  in- 

Dallett;   as  to  £1000  on  similar  trusts  for  his  daughter  ^thiimit^' 

Mary;  and  then  proceeded  as  follows  :  "And  as  to  £1000  herw^„^'a*^d 

principal,  remainder  of  the  said  £3000,  and  the  interest  and  '<>  theaurvivora 

.  .  .  .  of  A.,  B.,  and 

dividends  arising  from  the  said  £1000,  in  trust  for  my  niece  c,  and  their 
Sarah  Dallettj  and  to  pay  and  apply  the  interest  and  divi-  J^.^rabw)-' 
dends  thereof  from  time  to  time  to  and  for  her  benefit,  until  i"J®^-^  \^:'  ®" 

^  failure  of  tbe 

she  shall  attain  her  age  of  twenty-one  years  or  marriage,  Hubsequent 
which  shall  first  happen  ;  and  upon  her  attaining  that  age      onamfttoa 
or  marriage,  I  direct  one  moiety  of  the  said  principal  sum  <^  «nd  their 
of  £1000,  or  the  funds  or  securities  whereon  the   same  case  of  the 
shall  be  then  invested,  to  be  paid  or  assigned  to  my  said  wlthouncaring 
niece,  to  and  for  her  own  absolute  use  and  benefit ;  and  as  "^"*.  ^  ^^^ 

*  '  Bur^uvors  or 

to  the  other  moiety  thereof,  and  the  interest  and  dividends  survivor  and 
thence  ansmg  from  and  atxer  my  said  niece  attaining  her  said  iidd,  that  the 
age  or«marriage,  I  direct  the  interest  and  dividends,  as  the  vor»*'*couwf" 
same  shall  from  tune  to  time  arise,  to  be  paid  into  the  °®'^tf^ 
proper  hands  of  my  said  niece  during  her  natural  life,  to  merdy  on  the 
and  for  her  own  peculiar  use  and  benefit  only,  and  for  improbability 
which  her  own  receipt  alone  shall  firom  time  to  time  be  a  ^[t^nding  the' 
sufficient  discharge,  it  being  my  will  that  the  same  shall  jntereata  of  the 

^  '  ©       .^  issoe  to  depend 

not  be  subjected  to  the  power  or  control  of  any  husband,  nor  on  the  period  of 
shall  she  have  power  to  alienate,  dispose  of,  or  anticipate  deathf*"" 
the  same  or  any  part  thereof;    and  firom  and  after  the      ^yrt  v. 
decease  of  my  said  niece  leaving  a  child  or  children,  I  iiawkituy.Hon 
order  and  direct  my  said  executors  to  stand  possessed  of  Sj^*'*^" 
and  interested  in  the  principal  of  the  said  last-mentioned 
moiety,  and  the  funds  and  securities  whereon  the  same 
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1860.  shall  be  then  invested,  and  all  fhture  interest  and  dividends 
RbCobbkit's  thence  arising,  in  trust  for  all  and  every  the  child  and 
TRusm  children  of  my  said  niece  Sarah  Dallett;  such  children,  if 
staiemmi.  more  than  one,  to  be  entitled  in  equal  shares,  and  to  pay  and 
assign  the  same  accordingly.  Provided  always,  that  if  any 
or  either  of  my  said  daughters  and  niece  shall  die  before 
attaining  the  age  of  twenty-one  and  unmarried,  then  it  is 
my  will  that  the  sum  or  sums,  as  well  original  as  accruing, 
of  her  or  them  so  djring,  shall  go  and  accrue  unto  the 
survivor  or  survivors,  such  survivors,  if  more  than  one,  to 
be  entitled  equally.  And  I  order  and  direct  my  said 
executors  to  stand  possessed  of  and  interested  in  such  sum 
and  sums,  and  all  future  interest  and  dividends  thereof, 
upon  trust  for  the  survivors  and  the  survivor  of  my  said 
daughters  and  niece  accordingly,  in  such  manner  never- 
theless, and  under  such  restrictions  in  every  respect,  as  are 
hereinbefore  prescribed  or  directed  with  regard  to  the 
original  sums,  and  the  interest  and  dividends  thereof. 
Provided  also,  that,  in  case  of  the  death  of  any  or  either  of 
my  said  daughters  or  niece  after  attaining  the  age  of 
twenty-one  years  without  leaving  a  child  or  children,  then 
it  is  my  will  that  the  moiety  or  moieties  hereinbefore  reserved 
for  the  benefit  of  the  child  or  children  of  her  or  them  sd  dying 
shall  from  thenceforth  remain  vested  in  my  said  executors, 
as  to  the  interest  and  dividends  thence  arising,  in  trust  for 
the  peculiar  use  and  benefit  of  the  survivors  and  survivor 
during  their  or  her  natural  lives  or  life,  such  survivors,  if 
more  than  one,  to  be  entitled  equally ;  and  as  to  the  prin- 
cipal in  trust  for  the  child  or  children  of  such  survivor  and 
survivors,  in  such  manner  nevertheless,  and  under  such 
restrictions  in  every  respect,  as  are  hereinbefore  prescribed 
with  regard  to  the  original  reserved  moieties,  and  the  in- 
terest and  dividends  thereof;  and  I  fiirther  declare  it  to  be 
my  will  that  the  surviving  issue,  if  any,  of  any  child  or 
children  of  any  or  either  of  my  said  daughters  or  niece 
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shall  stand  in  the  place  of  the  deceased  parent  or  parents  i860, 

of  such  issue,  and  be  entitled  to  such  share  and  interest  as  iteCoKBErr's 

such  parent  or  parents  would  have  been  entitled  to  if  living  Trusts. 

at  the  decease  of  such  my  daughter  or  daughters  or  niece."  staument. 

The  residuary  gifk  was  as  follows  : — 

^^  And  all  the  rest,  residue,  and  remainder  of  my  estate, 
property,  and  effects,  whatsoever  and  wheresoever,  I  direct 
my  executors  to  put  the  same  out  at  interest  in  some  one  of 
the  Government  Funds,  and  the  interest  and  produce 
thereof  I  give  and  bequeath  in  the  manner  following,  that 
is  to  say :  Unto  my  said  niece,  Sarah  DaUetty  one-fourth 
part  thereof,  and  the  remaining  three-fourth  parts  thereof  I 
do  hereby  give  and  bequeath  unto  my  said  two  daughters, 
Elizabeth  and  Mary^  in  equal  shares  and  proportions, 
to  and  for  the  sole  and  peculiar  use  and  benefit  of  them 
the  said  Sarah  Dallett  and  my  said  two  daughters,  Eliza- 
beth and  Mary^  respectively,  and  for  which  their  re- 
spective receipts  alone  shall  be  sufficient  discharges;  it 
being  my  will  that  the  same  shall  not  be  subject  to  the 
power  or  control  of  any  husband  they  may  respectively 
have,  nor  shall  they  have  power  to  alienate,  dispose  of,  or 
anticipate  the  same  or  any  part  thereof;  and  after  the 
decease  of  my  said  daughters  and  niece  Sarah  Dallett,  or 
either  of  them,  leaving  a  child  or  children,  I  hereby  declare 
that  my  said  executors  shall  stand  possessed  of  and  inter- 
ested in  the  principal  of  such  share  and  proportion 
belonging  to  either  of  my  said  daughters  or  niece  so  dying, 
and  the  funds  and  securities  whereon  the  same  shall  be 
then  invested,  and  all  future  interest  and  dividends  thence 
arising,  in  trust  for  all  and  every  the  child  and  children  of 
such  of  my  said  daughters  or  niece  so  djdng,  such  children, 
if  more  than  one,  to  be  entitled  in  equal  shares,  and  if  but 
one,  then  the  whole  to  go  and  belong  to  such  only  child, 
and  I  direct  my  said  executors  to  pay  and  assign  the  same 
VOL.  I.  *Q  g  4 
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Trusts. 
Staiement. 


1860.  accordingly ;  bat  in  case  of  the  decease  of  any  or  either  of 
rkCobbctt's  ^y  ®*^^  daughters  or  niece  anmarried  or  without  issue, 
then  I  give  and  bequeath  the  share  of  h^  or  diem  so  djring 
unto  the  aforesaid  survivors  or  survivor  of  them  my  said 
niece,  equally  to  be  divided  between  them:  Provided 
always,  that,  if  there  shall  be  any  deficiency  in  my  pro- 
perty, so  that  the  sanie  may  not  exteiKl  to  answer  and  pay 
all  my  pecuniary  legacies  in  full^  then  I  direct  that  the 
sums  hereinbefore  given  to  or  in  trust  for  my  said  wife, 
dau^ters,  and  niece  Saralt,  Dattett^  and  all  the  several  other 
aoinuities  hereinbefore  given,  shall  abate  in  proportion.^ 

The  testator*s  daughter  Elizabeth  died  in  1827,  leaving  se- 
veral children ;  and  his  daughter  Mary^  in  1837,  also  leav- 
ing several  children.  ScLrah  DalUtt  died  in  1859,  without 
having  been  married :  and  the  unpaid  moiety  of  the  bequest 
of  £1000,  and  one-fourth  of  the  residue,  were  paid  into  Court. 


Argiimmi. 


Mr.  RoUy  Q.C.,  and  Mr.  Prendergasty  for  the  executors  of 
Sarah  Dallett^  claimed  the  £500  and  the  residue  absolutely. 
[They  cited  Lassence  v.  Tiemey(a)y  Bell  v.  Jacksonib)^ 
Jackson  v.  Noble  {c)."] 

Mr.  Hemmingy  for  grandchildren  of  the  testator,  who  were 
residuary  legatees  under  Sarah  DaUetts  will,  supported 
the  same  view,  and  cited  Crowder  v,  Stone(d)f  Hulme  v. 
JBulme{e)y  Campbell  v.  Brotonriggi/),  Ferguson  v.  Dun- 
bar(g)y  and  Davidson  v.  Dallas  (h)  ;  and  distinguished  Eyre 
V.  Marsden(t)» 


(^o)  iMac.  &G.  651. 

(b)  1  Sim.  N.  S,  647. 

(c)  2  Keen,  690. 

(d)  3  Russ.  217. 

(e)  9  Sim.  644. 


(/)  1  Ph.  801. 
ig)  3.  B.  C.  C.  468,  n. 
(A)  14  Ves.  676. 
(0  2  Keen,  664 ;  and  4  My. 
&  Cr.  231. 
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Sir  IF*  Ccdma,  Q,C.,  and  Mr,  Dawnei/,  for  assignees  i860. 

of  the  husband  of  testatoi^s  daughter  Jtfa/y,  argued  that  Rg^^^^'g 

"survivors"  must  be  read  "others,"  and  that  the  gifts  Tnubm 

over  took  effect:  JEyre  v.  Marsderiy  Hawkins  v.  Hamer-  Arfpment. 
Um{a). 

Mr.  BoupeUj  for  children  of  one  of  the  daughters,  sup- 
ported the  same  view. 

Mr.  Warty  for  the  husband  of  testator^s  daughter  Elizor 
bethj  argued  for  an  intestacy. 

Mr.  Miller  for  the  trustees. 


Vice-Chancellor  Sib  W.  Page  Wood  : — 

The  questions  on  this  petition  arise  upon  the  construction  Feb.  uth, 
of  a  bequest  of  £1000,  as  to  one  moiety  thereof,  and  of  the  judgmmt. 
residuary  gift  in  the  will  of  a  Mr.  Corhett,  The  trusts  of 
the  £1000  are  declared  by  a  clause  which  directs  the  trus- 
tees to  hold  the  principal  and  dividends  in  trust  for  testator^s 
niece,  Sarah  Dallett,  and  to  pay  the  income  to  her  until 
marriage ;  and  then  proceeds  to  indicate  the  disposition  of 
the  property,  as  to  one  moiety,  in  favour  of  Sarah  Dallett 
and  her  issue,  in  the  following  terms  : — 

[His  Honour  read  the  clause  as  far  as  the  limitations  to 
children  of  Sarah  Dallett,'] 

It  seems  to  me  that  if  the  will  stopped  there,  the  first 
trust  for  Sarah  Dallett  would  be  sufficient  to  bring  the 
case  within  that  class  of  authorities  where  gifl«  of  this 

(a)  16  Sim.  410. 
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1860.        kind;  modified  by  subsequent  limitations^  have  been  treated 
Rk  Corbett's   ^^  absolute  gifts,  subject  only  to  such  modifications ;  so  that, 
Trtstw.       Qji  those  subsequent  limitations  failing,  the  original  gift 
Judgment,      remains  in  force.     I  think  that  would  be  so  on  the  terms  of 
the  gift  itself;  but  it  becomes  still  more  clear  from  the  last 
clause  in  the  wHl,  where  the  testator  speaks  of  "the  sums 
hereinbefore  given  to  or  in  trust  for  my  daughters  and 
niece,"  and  directs  that  they  shall  abate  in  proportion  with 
other  legacies.     This  is  a  distinct  indication  that  the  tes- 
tator considered  the  three  sums  of  £1000  as  absolutely 
given. 

If,  therefore,  the  subsequent  limitations  have  failed,  the 
petitioners  are  entitled  to  the  whole  of  the  unpaid  moiety 
of  Sarah  Dalletes  £1000. 

[His  Honoiu*  then  read  the  limitations  over  in  the  gift  of 
£1000  and  the  residuary  clause.] 

The  question  as  to  both  clauses  is,  whether  the  words 
"survivors  or  survivor"  can  be  read  "others  or  other;" 
and  I  am  bound  to  say,  that  the  later  authorities  lean 
more  strongly  than  the  earlier  ones  to  the  strict  construc- 
tion of  words ;  although,  in  cases  where  it  is  necessary  to 
do  so  in  order  to  render  a  will  intelligible,  or  where  a 
clear  and  necessary  inference,  can  be  drawn  from  the 
terms  of  the  will,  the  Court  will  not  hesitate  to  con- 
strue the  words  "survivors  or  survivor"  as  "others  or 
other." 

But  even  the  earlier  authorities,  especially  Ferguson 
V.  Dunbar  J  and  a  case  which  was  not  cited,  MiUom  v. 
Awdry{a)f  are  adverse  to  such  a  construction  on  a  will 

(o)  6  Ves.  465. 
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like  the  present.    There  are  two  classes  of  cases  in  which        i860, 
this  construction  has  been  adopted — one  relating  especially  ji^^cGsmrr^B 
to  realty,  where  there  are  limitations  to  members  of  a  class       Trusts. 
for  life,  and  then  to  their  issue  in  tail,  and  in  default  of     JudgmenL 
issue  of  any,  then  over  to  the  survivors  or  survivor.     In 
such    a    case,  the    words   "survivors  or   survivor"    are 
almost  of  necessity  construed  "  others  or  other,"  on  account 
of  the  extreme  improbability  of  the  testator  contemplating 
the  members  of  the  original  dass  as  likely  to  be  in  exist- 
ence at  the  time  of  an  indefinite  failure  of  issue  of  any 
of  them. 

The  other  class  of  cases  more  nearly  resemble  the  present. 
They  are  cases  where  there  is  a  gift  over  on  the  death  of 
one  of  the  original  class,  for  the  benefit  of  the  survivors 
and  of  their  issue.  It  is  certainly  a  strange  intention  to 
impute  to  a  testator,  to  make  his  bounty  to  the  issue  depend 
on  the  accident  of  their  parent  surviving  the  person  whose 
share  is  given  over.  But  such  a  consideration  alone  will 
not  justify  the  Court  in  construing  the  words  "  survivors 
or  survivor"  in  any  other  than  their  natural  sense. 

The  authorities  on  this  point  are  very  numerous.  Eyre 
V.  Marsderij  which  was  relied  on  in  argument,  really  turned, 
both  in  Lord  LangdaUs  judgment  and  in  that  of  Lord 
Cottenhamj  upon  the  fact,  that  original  gifb  were  made  to 
a  class  of  grandchildren,  accompanied  with  a  proviso  that 
the  issue  of  grandchildren  who  should  die  before  the 
period  of  distribution  should  stand  in  the  place  of  their 
parents.  Then,  on  the  death  of  any  grandchild  without 
issue,  there  was  a  gift  over  to  the  "  survivors  or  survivor 
in  the  same  manner"  as  the  original  shares;  and  Lord  Cot- 
tenham  laid  hold  of  the  words  "  in  the  same  manner,"  as  a 
reason  for  importing  into  the  gift  of  accruing  shares  the 
same  proviso  for  issue  of  deceased  grandchildren  which  was 
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18^0.        annexed  to  the  original  gift.     Still  Lord  €otterJutfn  says^ 

Re  Corbktt's  he  should  have  had  very  great  diiBculty  in  coming  to  this 

^1^       conclusion^  if  it  were  necessary  to  consider  the  word  **  sur- 

Judffmetu,      viving"  as  meaning  "  living  at  the  time  of  the  accruer 

taking  place." 

That,  of  course,  is  a  very  different  case  from  the  present, 
where  I  find  this  peculiarity,  that  there  is  a  provision  for 
substituting  the  issue  of  deceased  children  of  the  daughters 
and  niece  for  their  parents,  but  no  such  provision  for  the 
issue  of  the  daughters  and  niece  themselves.  This  direc- 
tion, that  issue  of  the  third  generation'  shall  stand  in  their 
parents'  place,  certainly  does  not  help  the  claim  of  the 
daughter's  children,  as  the  corresponding  clause  in  Eyre  v. 
Marsden  assisted  the  construction  there.  Another  ground 
of  distinction  between  this  case  and  Eyre  v.  Mareden  is^ 
that  the  original  trust  is  not  a  bequest  of  one  fund  to  a 
class  as  such,  but  three  separate  gifts  of  £1000  each  to 
three  specified  objects.  The  legacies  are  carried  (to  adopt 
the  language  of  the  Court  in  analogous  cases)  to  separate 
accounts,  whereas,  in  Eyre  v.  Maraden,  there  was  a 
single  ftrnd  divisible  among  the  grandchildren  as  a  class. 
Another  case  was  cited,  Hatokine  v.  Hamertoriy  which  at 
first  appeared  to  me  to  have  more  bearing  on  the  present; 
but,  on  analysing  that,  I  find  that  it  rests  on  a  different 
principle.  There  there  were  gift»  to  testator^s  son  and  the 
children  of  his  three  daughters,  followed  by  a  residuaiy 
bequest  to  the  son  and  daughters,  or  such  of  them  as  should 
be  living  at  the  death  of  testator's  widow,  for  life,  and  a 
gift  over  of  the  share  of  any  one  dying  without  leaving 
issue  "  among  the  survivors  and  survivor  of  his  said  chil- 
dren and  their  issue."  Without  construing  ^*  survivors  " 
"  others,"  the  words  "  their  issue  "  may  mean  the  issue,  not 
of  surviving  children  only,  but  of  all  the  children.  The 
Vice-Chancellor.  certainly  does  say,  that,  by  "survivor  or 
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survivors,"  the  testator  meant  ** other  or  others;**  but  it        IMO. 
appears,  also,   that  the  former  part  of  the  will  led  the  bm  Cobbbtt's 
Vice-Chancellor  to  his  construction  of  the  latter  part,  and  "^^ 

that,  in  order  to  arrive  at  this  construction,  there  was  really  Ju^mtn*. 
no  necessity  for  reading  "  siurivors  **  "  others/*  It  would 
have  been  a  perfectly  legitimate  construction  of  that  will 
to  read  the  words  as  including  children  who  should  sur^ 
\-ive,  and  the  issue  of  children  who  should  not  survive-  I 
cannot,  therefore,  apply  a  similar  construction  to  this  case, 
having  regard  to  the  authorities,  such  as  Ferguson  v,  Dunbar^ 
and  Milsom  v.  Awdri/y  which  are  more  in  point.  In  the 
last-mentioned  case,  the  gift  over  was  in  this  form: — "If 
any  of  my  nephews  and  nieces  should  happen  to  die  with- 
out leaving  any  child  or  children,  then  the*  shares  of  them 
so  dying  shall  go  to  and  among  the  survivors  or  survivor  in 
manner  aforesaid";  the  previous  gift  having  been  to  the 
nephews  and  nieces  for  life,  with  remainder  to  their  children. 
The  question  arose  between  the  survivor  and  the  issue  of  a 
nephew  who  predeceased  the  one  who  died  childless;  and  the 
Master  of  the  Kolls  says: — "If  the  will,  afl«r  the  disposition 
to  the  survivors  and  survivor,  had  stopped  there,  it  would 
have  passed  the  absolute  interest,"  and  then  throws  out  the 
conjecture  that  the  words  "  in  manner  aforesaid"  were  in- 
tended to  import  the  limitations  of  the  original  share. 
But  he  adds,  that  he  cannot  go  so  far  as  to  give  the  words 
"  survivors  or  survivor  *'  so  large  an  effect  as  to  read  them 
"others  or  other;"  and,  finally,  comes  reluctantly  to  the 
conclusion  that  they  must  bear  their  natural  meaning. 
There  is  this  circumstance  to  be  observed,  that  through  the 
medium  of  survivorship,  coupled  with  the  words  "in 
manner  aforesaid,"  you  get  a  limitation  to  the  children, 
and  that  may  be  said  to  make  a  difference;  but  it  is 
scarcely  safe  to  rely  on  such  a  distinction.  I  have  held 
already,  that,  under  the  will  before  me,  the  daughters  and 
niece  take  absolute  interests,  subject  to  the  particular  limi- 
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1860*  tations  over.  The  intention  of  the  testator  throt^hout  the 
Rb  CoRBBrr*8  ^U  is  primarily  to  benefit  his  daughters  and  niece ;  and 
^^"^  their  chUdren  only  come  in  derivatively,  with  the  view  of 
Jv^mau.  makmg  a  settlement  on  the  first  takers.  The  case  is, 
therefore,  brought  within  so  small  a  distance  from  MiUam 
V.  Awdn/f  that  I  am  bound  to  hold  that  the  word  "sur- 
vivorS|"  in  the  earlier  clause,  bears  its  natural  sense,  which, 
in  the  events  that  have  happened,  carries  the  £500  m 
question  to  Sarah  Dalletts  executors.  In  the  residuaiy 
gift  it  ia  still  more  clear  that  this  construction  must  be  ap- 
plied, and  that  confirms  to  some  extent  my  previous  conclu- 
sion. This  argument  may,  of  course,  be  applied  the  other 
way,  and  indeed  it  was  contended  that  ^^  survivors''  meant 
"others"  in  the  -first  gift,  and  that  this  must  cx)ntrol  its  mean- 
ing in  the  residuary  clause.  But  the  gift  of  the  residue  is 
absolutely  on  all  fours  with  Ferguson  v.  Dunbar j  and  ad- 
mits of  no  doubt  on  this  point.  There  is,  however,  another 
question — ^whether  there  is  any  disposition  in  the  events 
that  have  happened  of  the  capital  of  the  one-fourth  share 
of  the  residue ;  and  I  think  there  clearly  is  none.  There 
is  no  indication,  as  in  the  other  gift^  of  an  intention  that 
the  daughters  and  niece  should  take  absolutely;  but  the 
trusts  are  simply  to  pay  the  income  in  a  particular  manner, 
with  a  gift  of  the  capital  to  ^the  issue,  if  any.  There  is 
therefore  an  intestacy  as  to  Miss  DaUet(s  share  of  the 
residue. 
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1860. 
HANCOCK  V.  BEWLEY.  jai^AmX%th, 

1  HIS  was  a  bill  to  obtain  an  account  of  profits  made  by  ^^'j^i^^Sfin 
the  Defendants  in  working  certain  patents,  in  which  the       Common, 
Plaintiff,   the   Defendant  Bewley^   and    others    were  in-  Where  a  patent 

.  .1  is  vested  in 

terestea.  trustees  upon 

trnst  for  se- 
rend  tenants 

By  an  indenture,  dated  21st  of  January,  1846,  and  made  »n  common  or 

•^  ,/y  7  j^^j  tenants 

between  Charles  Keene  of  the  first  part,  (7.  Nickels  of  the  —Quare,  whe- 
second  part,  the  Plaintiff  of  the  third  part,  the  Defendant  ^^^^^ri-^ 
BewUy  of  the  fourth  part,  certain  other  parties  of  the  fifth  ^^^  tenT^^'n 
and  sixth  parts,  the  said  C.  Keensj  C  Nickels^  the  Plaintiff,  his  own  ao- 
and  the  Defendant  Bewley  of  the  seventh  part,  and  the 
trustees  of  the  eighth  part,  the  patents  were  assigned 
to  the  trustees,  upon  trust,  as  to  one  equal  fourth  part  of 
the  said  letters  patent,  and  all  benefits  and  advantages 
arising  or  to  arise  therefrom,  for  Charles  Keene,  his  ex- 
ecutors, aministrators,  and  assigns ;  as  to  one  other  equal 
fourth  part  of  the  said  letters  patent,  and  all  benefits  arising 
or  to  arise  there&om,  for  Christopher  Nickels^  his  executors, 
administrators,  and  assigns ;  as  to  one  other  equal  fourth 
part  of  the  said  letters  patent,  and  all  benefits  and  advan- 
tages arising  or  to  arise  therefrom,  for  the  Plaintiff  Charles 
Hancock,  his  executors,  administrators,  and  assigns;  and 
as  to  the  remaining  one  equal  fourth  part  of  the  said  letters 
patent,  and  all  benefits  and  advantages  arising  or  to  arise 
therefrom,  for  the  Defendant  Henry  Betoler/y  his  executors, 
administrators,  and  assigns.  And  upon  further  trust  to 
assign,  dispose  of,  and  deal  with  the  said  several  and 
respective  parts  or  shares  of  and  in  the  sidd  several  letters 
patent  and  inventions,  and  all  and  singular  other  the 
premises  thereby  assigned  or  intended  so  to  be,  to  such 
person  or  persons  and  in  such  manner  and  form  as  the 
said  parties  thereto  of  the  seventh  part  respectively,  and  their 
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respective  representadTes,  executors,  administrators,  or  ms- 
signa  should,  as  to  their  said  respective  parts  or  shares,  finom 
time  to  time,  by  writing  under  his  or  their  hand  or  hands, 
direct  or  appoint ;  and,  in  the  mean  time,  to  permit  and  sufifer 
the  said  parties  thereto  of  the  seventh  part,  and  their 
respective  representatives,  executors,  administrators,  and 
assigns,  to  use  and  work  the  several  inventions  under  the 
said  several  letters  patent  by  way  of  experiment  only,  and 
of  perfecting  the  same  inventions  respectively;  and  to 
grant  such  licenses  for  the  use  of  the  same  inventions,  or 
any  or  either  of  them,  to  any  person  or  persons,  companies 
or  corporations  whatsoever,  upon  such  terms  and  conditions 
as  they  the  said  parties  thereto  of  the  seventh  part  should 
see  fit ;  and  if  required  so  to  do  by  the  said  persons  parties 
thereto  of  the  seventh  part  only,  that  they  the  said  trustees 
should  and  would  join  and  concur  in  the  making  and 
granting  of  such  licenses. 


The  Defendant  BewUy  was  in  partnership  with  some 
other  persons  as  the  Gutta  Percha  Company,  and  con- 
curred with  the  Company  in  working  the  said  patents. 
The  case  was  mucii  eomplicated  by  evidence  of  the 
Plaintiff's  dealings  with  respaci  to  the  patents;  but  the 
only  point  calling  for  a  report  related  to  the  lights  of  the 
parties  under  the  deed  of  1846. 


Arsmiaa.         Mr.  W,  M,  Jamesy  Q.C.,  Mr.  Webstery  of  the  common 
huy  bar,  and  Mr.  KarMkey  for  the  Plaintiff: — 

The  point  of  law  in  the  case  is  thiff: — We  say  that  the 
only  rights  of  equitable  tenants  in  common  or  joint  tenants^ 
of  a  pat^  are,  to  share  in  the  profits  which  maj  be  re- 
alised from  the  patent.    The  DdSradants  contend  that  each 
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joint  tenant  or  tenant  in  common  is  entitled  to  work  the 
patent  on  his  own  account ;  and  not  only  that,  but  to  grant 
what  is,  in  fact,  a  license  to  other  persons  to  work  it  with 
him.  Their  contention  seems  to  be  founded  on  a  mistaken 
analogy  from  the  rule  ultimately  established  in  Henderson 
v.  Eason  (a),  which  was,  that  a  tenant  in  common  of  land 
who  enters  and  farms  is  not  accountable,  under  the  statute 
ot  Anne^  for  profits  to  his  co-tenant,  because  the  co-tenant 
is  not,  in  feet,  a  partner  in  the  business.  But  this  has  no 
application  to  an  equitable  tenancy  in  common ;  in  which 
case,  if  one  got  exclusive  possession,  an  account  of  mesne 
profits  might  be  had  by  the  trustees  against  him;  or,  if 
they  were  parties  to  the  wrong,  then  by  the  co-tenant 
against  both:  Jeffreys  v.  Smith{b).  In  the  case  of  a 
patent,  our  view  was  impliedly  recognised  in  Re  RuseeWs 
Patent  (c).  [As  to  the  law  affecting  joint  owners  of 
patents,  Leee  v.  Joneaid)  and  Jarmarte  Conveyancing(«) 
were  also  referred  to,  and  Hindmareh  on  Patents  (p.  237) 
was  commented  on.]  Independently  of  the  general  law  as 
to  the  rights  of  co-tenants  of  a  patent,  the  deed  of  1846 
pointedly  excludes  the  Defendant's  construction. 


1860. 


Argument, 


The  Attomey-Generalj  Sir  H.  CaimSy  Q.C.,  Mr.  Rolt^ 
Q.C.,  Mr.  Hindmarsh  of  the  common  law  bar,  Mr.  Stiffe^ 
and  Mr.  Fry^  for  jthe  Defendants,  were  not  called  upon. 


Vice-Chancellob  Sir  W.  Page  Wood: —  Jvdymetu. 

The  contention  of  the  Plaintiff  is  this  : — He  says,  that. 


(a)  2  Ph.  808. 
(6)  IJ.  &  W.  298. 
(c)  2  De  Gex  &  J.  130. 
VOL,  I. 


id)  3  Jur.  N.  S.  954. 
(e)  3rd  ed.  vol.  vii.,  pp.  536, 
539. 


R  R 
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Judgment 
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by  a  deed  of  January,  I8469  the  patents  were  vested  in 
trustees  for  himself,  the  Defendant,  and  two  other  persons, 
and  that  the  trusts  were  to  grant  licenses  as  all  the  co- 
owners  should  direct ;  and,  during  a  certain  interim  period, 
to  allow  them  individually  to  work  the  inventions  by  way 
of  experiment  only.  Then  he  contends,  as  a  general  prin- 
ciple, that  persons  who  are  part  owners  of  a  patent  are  not 
individually  entitled  to  work  it  on  their  own  account,  but 
are  subject  to  render  an  account  of  profits,  in  some  shape, 
to  their  co-owners;  and  he  says,  that  the  Defendants  ought 
to  account  for  their  profits,  and  ought  not  to  be  allowed  to 
continue  working  the  patents  for  their  own  benefit.  There 
is  much  to  be  said  upon  this  side  of  the  question,  and  a 
good  deal  may  turn  hereafter  upon  this  point.  It  was 
extremely  well  argued  by  all  the  Plaintiff's  counsel ;  but 
the  Plaintiff  is  debarred  by  his  own  acts  from  raising  this 
contention. 


[His  Honour  then  proceeded  to  discuss  the  facts,  and 
concluded  by  dismissing  the  bill  on  the  ground  of  the 
laches  of  the  Plaintiff,  and  of  his  having  himself,  for 
several  years,  worked  the  patents  on  his  own  account  in 
competition  with  the  Defendants.] 


Feb.  9th.      THE  TRANSATLANTIC  COMPANY  v.  PIETRONI. 

Praperi/pLdn   A  HE  Plaintiffs  were  a  Steam-packet  Company  constituted 
1^^**^^**^^  as  a  Society  Anonyme  under  the  laws  of  Sardinia.   The  De- 
fendant now  represented  a  firm  who  had  acted  as  the  ai^nts 

The  PlaintiffB  ^  ^ 

were  a  com- 
pany of  shipowners,  on  whose  behjdf  the  Defendant,  as  their  broker,  had  effiscted  policies.  Plain- 
tiffs had  instituted  proceedings  in  a  competent  court  in  Genoa  against  the  Defendant  for  an  ac- 
count, to  which  suit  the  Defendant  had  appeared.  Before  final  decree  in  the  foreign  court, 
the  Defendant  commenced  actions  in  Engltmi  against  the  insurers  upon  one  of  the  poUcies  which 
had  resulted  in  a  loss : — Ueldy  on  demurrer,  that  it  was  competent  for  the  Platntiffii  to  file  a  bill  to 
restrain  the  action,  and  to  have  a  receiver  of  the  policy  moneys  pending  the  foreign  litigation. 
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of  the  Company^  and,  among  other  transactions,  had  effected        18G0. 
an  insurance  with  the  Marine  Insurance  Company^  in  their    thb  Trans- 
own  names,  on  behalf  of  the  Company,  on  a  ship  which 
eventually  was  lost. 


The  bill  alleged,  that,  in  the  coarse  of  their  transactions 
as  such  agents,  a  large  balance  became  due  from  the  De- 
fendant's firm  to  the  Plaintiffs. 


atlantic 
Company 

V. 
PlETRONI. 


SiatemetU. 


On  the  10th  of  December,  1857,  the  Company  insti- 
tuted a  suit  for  an  account  against  the  Defendant  in  the 
Tribunal  de  Commerce,  at  Genoa,  to  which  the  Defendant 
appeared;  and  an  order  was  made  therein,  on  the  17th  of 
December,  1859,  authorising  the  Plaintiffs  to  attach  the 
moneys  in  the  hands  of  the  Marine  Insurance  Company^ 
which  were  due  in  respect  of  the  policy,  but  no  final  de- 
cree as  to  the  aceounts  was  made.  On  the  25th  of  Novem- 
ber, 1859,  the  Defendant  had  commenced,  and  was  still 
pmsecnting,  an  action  against  the  Marine  Insurance  Comr 
pany  upon  the  policy ;  and,  as  alleged  By  the  bill,  intended 
to  apply  the  policy  moneys  in  satisfaction  of  the  alleged 
debt  which  he  pretended  to  be  due  firom  the  Company, 
"  but  which  the  said  Company  altogether  deny,  and,  on 
the  contrary,  are  prepared  to  prove  that  the  Defendant  is 
largely  indebted  to  them  on  the  result  of  the  accounts  now 
being  taken  in  the  said  suit  in  Genoa,  to  which  the  De- 
fendant is  a  party,  and  in  which  he  has  appeared."  The 
bill  prayed  a  declaration,  that  the  amounts  to  be  recovered 
on  the  policy  by  the  Defendant  as  the  agent  of  the  Plain- 
tiffs were  the  proper  moneys  of  the  Plaintiffs,  the  Plain- 
tiffs offering  to  account  with  the  Defendant  for  any 
balance  (if  any)  to  which  he  might  be  found  entitled  under 
the  decree  of  the  said  Court  at  Genoa,  or  otherwise  as  this 
Court  should  direct.  It  also  prayed  an  injunction  to  re- 
strain the  action,  and  the  appointment  of  a  receiver  to  get 
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in  the  policy  moneys,  that  all  necessaiy  inquiries,  accounts, 
and  other  proceedings  might  be  directed  for  the  purposes 
aforesaid,  and  for  general  relief. 

To  this  bill  the  Defendant  demurred. 


Argument,  Mr.  Solty  Q.C.,  and  Mr.  HayneBy  for  the  demurrer: — 

The  bill  is  ambiguous.  It  may  either  be  taken  as  a  bill 
for  an  injunction  and  receiver  in  aid  of  the  proceedings  at 

GeruHif  or  as  a  bill  for  an  account.  Being  thus  ambiguous, 
we  are  entitled  to  put  the  construction  upon  it  which  is 
most  favourable  to  ourselves,  and,  if  it  is  demurrable  in 
either  view,  the  demurrer  must  be  allowed:    Vernon  v. 

Vemon(a). 

In  fact,  whichever  way  the  bill  is  read,  it  is  demurrable. 
If  for  an  account,  then  it  is  bad,  because  we  ought  not  to 
be  vexed  with  doulSe  proceedings  here  and  at  Genon.  If 
it  is  merely  a  proceeding  ancillary  to  the  foreign  suit,  it  is 
also  bad,  as  was  held  in  Bent  v.  Young  (b)^  on  a  discovery 
bUl. 

Sir  H.  CaimSf  Q.C.,  and  Mr.  Hetheringtonj  for  the  bill, 
were  not  called  upon. 


/udEpmenl. 


Vice-Chancbllok  Sir  W.  Page  Wood  :— 

This  demurrer  must  clearly  be  overruled,  if  only  on  the 
narrow  ground  of  the  declaration  of  title  which  is  asked  for. 


(a)  2  My.  &  Cr.  146. 


(&)  9  Sim.  180. 


ATLANnO 
COMPANT 

V. 
PlETBONX. 
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The  Plaintiffs  ask  a  declaration  that  the  fruits  of  a  policy*       i860, 
effected  on  their  behalf  by  their  agent  are  their  own  proper*   xhe  Trawr- 
moneys;  and  they  are  certainly  entitled  to  a  declaration, 
that  the  Defendant  is  a  trustee  of  these  moneys,  the  Plain- 
tiffs accounting  for  any  balance  which  may  be  coming  to 
liim.  ^""^^"^ 

With  respect  to  the  larger  contention,  I  cannot  compare 
this  with  the  case  of  a  bill  in  aid  of  a  foreign  jurisdiction, 
like  that  in  Bent  v.  Yoving. 

It  is  said  that  there  is  no  sufficient  averment  of  a  balance 
being  due  from  the  Defendant;  but,  at  the  least,  the  allega- 
tions amount  to  this,  that  a  large  balance  became  due,  and 
that  the  Company  deny  the  existence  of  any  debt  from 
them  to  the  Defendant.  But,  assuming  that  there  is  no 
averment  as  to  the  result  of  the  accounts,  the  Plaintiffs  say 
that  both  parties  have  elected  a  foreign  jurisdiction,  and 
that,  while  that  suit  is  pending,  the  Defendant  seeks  to  get 
possession  of  moneys  which  will  belong  to  the  Plaintiffs, 
subject  to  any  lien  which  the  Defendant  may  have  if  the 
balance  of  account  should  be  in  his  favour.  Under  these 
circumstances,  they  ask  that  the  Defendant  should  not  be 
allowed  to  possess  himself  of  the  fund,  but  that  it  should 
be  kept  in  medio  pending  the  investigation  of  the  accoimts. 
The  case  is  just  the  same  as  if  one  of  the  next  of  kin  of  a 
foreigner  were  to  obtain  administration  here  pending  proceed- 
ings abroad  to  ascertain  who  the  other  next  of  kin  were. 
In  such  a  case  there  might  be  a  bill  to  restrain  him  from 
any  dealing  with  the  property  until  the  foreign  court  bad 
decided  who  were  the  next  of  kin. 

This  is  not  to  be  compared  to  the  case  of  Bint  v.  Young; 
and  the  demurrer  must,  on  the  substantial  as  well  as  the 
formal  ground,  be  overruled. 
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1860.       ' 
^Z^k,  DRUMMOND  v.  TRACY. 

p^a^  Robert  GRAY^  by  his  wUl,  appointed  his  daughter 
Tntsfeefor  Caroline  sole  executrix,  and  devised  and  bequeathed  to  her 
ment-^Eqmt-  all  his  real  and  personal  estate,  upon  trust,  as  soon  as  con- 
sljlf^^^^  veniently  might  be  after  his  decease,  to  sell  and  convert, 
with  ftdl  power,  nevertheless,  to  suspend  such  sale  and  con- 
tee  for  sale  of  version  for  such  period  as  she  should  think  fit ;  and  upon 
rrower  to  rite  ^^^^^*  ^  Stand  possessed  of  the  clear  moneys  to  arise  fix)m 
receipts,  is  be-  giich.  Sale  and  conversion,  in  trust  for  his  said  dau^chter 

neficially  en-  ,  /^^ 

titled  to  asbare  Caroline  and  his  two  other  daughters,  equally  to  be  divided 
Quons  whether  between  them.  And  the  will  declared  that  the  receipt  of 
u^compSaWe  ^^*^^*^  should  be  an  effectual  discharge  to  all  purchasers 
to  pay  the      for  moneys  paid  to  her  by  virtue  of  the  will,  and  should 

whole  purchase 

money  to  the  exonerate  the  person  taking  the  same  firom  all  liability  to 
receipt  after  '  86©  to  the  application  thereof. 

notice  of  Jud^ 

terej  against         The  testator  died  in,  1856,  and  his  daughter,  Caroliney 

proved  the  will,  and  on  the  14th  September,  1857,  was 

But  in  a  case  married  to  the  Plaintiff,  Arthur  Drummond. 
where  a  testator 
gave    all   his 

i^ai  MUtTto  0»  t^e  14th  October,  1857,  the  Defendant  purchased  a 
his  daughter      p^j^  of  the  real  estate.     The  estate  was  put  up  for  sale  by 

upon  trusts  for   *        ^  r  r  j 

sale  and  con-  auctiou  by  Mrs.  Drummond  with  her  husband's  concur- 
hoid  the  pro-  rence,  and  the  Plaintiff  became  a  purchaser  of  part  of  it. 
^/nd^^wo  I^^^g  ^«  investigation  of  title,  it   appeared  that  two 

others  equally,  judgments  had  been  recovered  against  Arthur  Drummond 
with  the  usual  •*    ^^  ^  ^ 

receipt  clause,  on  the  2nd  November,  and  registered  on  the  4th  November, 
her  executeix :  1^57 ;  and  the  Defendant  refused  to  complete  unless  the 
iuie^au  hter     ju^^gJ^Gnt  creditors  were   satisfied,   or  their  concurrence 

having  married   obtained. 

and  afterwards 

sold  the  land, 

could,  with  her  husband's  concurrence,  effectually  diiicharge  the  purchaser,  notwithstanding 

judgments  registered  against  the  husband  between  the  date  of  the  sale  and  the  completion. 

Even  before  Lord  SU  Leonard^  Act,  a  vendor  was  not  justified  in  suppressing  an  equitable 
incumbrance,  although  it  might  have  been  subsequently  dischaiged. 
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The  property  was  also  subject  to  an  equitable  charge  for 
£2000,  created  by  a  letter  of  the  testator  in  favour  of  a  Mr. 
MineL  This  document  had  not  been  stated  in  the  abstract, 
nor  had  the  existence  of  the  charge  been  communicated  to 
the  purchaser.  The  vendors'  solicitor  stated  as  his  reason 
for  having  withheld  the  information,  that  Mr.  Minet  was 
content  to  have  his  charge  defrayed  as  far  as  might  be  out 
of  the  purchase-moneys ;  and  that  the  suppression  of  the 
incumbrance  in  such  a  case  was  in  accordance  with  the 
practice  of  conveyancers,  as  stated  in  Darts  Vend.  &  Purch. 
p.  198,  where  it  is  said,  that  a  document  may  be  suppressed 
where  a  charge  which  clearly  operates  merely  in  equity  has 
been  paid  off,  and  no  trace  of  it  appears  upon  the  subsequent 
title;  and  that  a  mere  memorandum  of  deposit  is  never  ab- 
stracted except  upon  special  groimds.  During  the  investiga- 
tion of  title,  the  purchaser  discovered  Minefs  charge,  and  the 
vendors  thereupon  obtained  his  undertaking  to  release  it. 

Mr.  and  Mrs.  Drummond  filed  this  bill  for  specific  per- 
formance. 


1860. 


Statement 


Mr.  Bolt,  Q.C.,  and  Mr.  Drucej  for  the  Plaintiff.— The 
receijJt  of  Mrs.  Drummond^  as  trustee,  will  be  an  effectual 
discharge,  and  the  judgments  against  the  husband  cannot 
affect  the  purchaser :  Alexander  v.  Crosby  {a). 

Sir  H.  Cairnsy  Q.C.,  and  Mr.  BaggaUay^  for  the  Defend- 
ant.— ^An  interest  in  the  proceeds  of  land  directed  to  be 
sold  is  land  within  the  Fines  and  Recoveries  Abolition  Act : 
Briggs  v.  Chamberlain  (b).  The  words  in  the  Judgment 
Act  (1  &  2  Yict.  c.  110)  are  quite  as  large ;  and  therefore 
Mrs.  Drummond^s  beneficial  interest  in  one-third  of  the 
proceeds  is  an  interest  in  land,  and  is  affected  as  such  by 
judgments  registered  against  her  husband.     As   to  the 

(a)  1  Jo.  &  Lat.  666.  (ft)  11  Hare,  69. 


Argwneni, 
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ArgumenL 
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other  two-thirds,  she  is  a  meretmstee,  and  can  give  a  good 
discharge.  As  to  her  own  third,  she  has,  by  her  marriage, 
so  dealt  with  it  as  to  make  it  subject  to  these  judgments. 
Either,  therefore,  the  judgment  creditors  must  concur,  or 
one-third  of  the  purchase-money  must  be  secured  to  make 
the  purchaser  safe. 

The  suppression  of  Minefa  charge  was  clearly  unjusti- 
fiable. Under  Lord  St.  Leonards' Act  (22  &  23  Vict 
c.  35,  s.  24)  it  would  be  a  misdemeanor ;  and  though  the 
difficulty  of  title  has  since  been  removed,  it  is  material  with 
reference  to  the  date  from  which  title  was  shown,  if  at  all. 


Judgmmi.       ViCE-ChANCELLOR  SiR  W.   PaGE    WoOD  : — 

If  this  had  been  the  simple  case  of  a  clear  undivided  third 
of  the  land  devised  for  sale  being  beneficially  vested  in  the 
Defendant,  either  in  his  own  right  or  that  of  his  wife,  the 
case  might  possibly  have  been  different.  Even  if  there 
were  a  trust  in  A,B,  to  sell  and  divide  the  proceeds 
between  himself  and  two  others,  no  judgment  creditor  of 
A.  B.  could  interfere  with  the  sale.  The  property  must  be 
sold ;  and  the  only  possible  question  would  be,  whether, 
when  the  sale  had  taken  place,  the  purchaser  on  com- 
pleting would  be  bound  to  see  that  one-third  of  the  pur- 
chase-money should  be  secured  to  meet  the  claims  of  judg- 
ment creditors  of  A.B.  As  to  the  sale  itself,  the  judgment 
creditors  would  have  no  voice ;  for  the  other  cestui  que 
trusts  must  not  be  embarrassed  by  the  creditors  of  the  one 
who  happens  to  be  trustee.  But  the  actual  facts  fall  very  far 
short  of  the  hypothetical  case  which  I  have  put.  In  the 
first  place,  the  judgment  debtor  is  not  himself  the  trustee, 
but  only  the  husband  of  the  trustee.  Then  his  wife  is  sole 
executrix  under  the  will  by  which  the  trust  is  created;  and 


Judgment. 
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the  directions  of  the  will  are,  to  form  a  common  fund  out 

of  the  personalty  and  the  proceeds  of  the  realty,  and  to     Druxmohd 

divide  the  clear  moneys  to  arise  from  the  sale  and  con-       tract. 

version  of  the  whole  between  herself  and  her  two  sisters. 

The  result  is,  that^   being  executrix,  the  Plaintiff  must 

hold  the  entire  fund  upon  trust  to  pay  the  debts  before 

making  a  division.      She    sells,    therefore,   as  a  simple 

trustee,   with   no  beneficial  interest  until   the  debts   are 

paid.      After  the  sale  (though  the  date  is,  perhaps,  not 

very  material),  judgments  are  recovered  and  entered  up 

against  the  husband.     These  are  all  the  facts;  and  if  I  held 

that  the  purchase-money  could  not  be  paid  to  the  trustee 

or  her  husband  without  the  concurrence  of  the  judgment 

creditors,  I  should  be  deciding  that  no  sale  could  ever  take 

place  under  such  circumstances,  without  a  bill  being  first 

filed  by  the  judgment  creditors  for  the  execution  of  the  trusts. 

It  would  be  very  disastrous  for  purchasers  if  I  were  to 
lay  doi?f  n  a  doctrine  which  would  render  it  impossible  for  a 
purchaser,  under  a  simple  trust  to  sell  and  divide,  to  com- 
plete, until  he  had  seen  the  whole  of  the  testator^s  property 
administered  in  due  course.  There  is  no  analogy  between 
this  case  and  that  of  a  judgment  creditor  having  a  clear 
and  distinct  right  against  the  property  put  up  for  sale,  and 
giving  notice  to  the  purchaser  not  to  part  with  his  money 
till  the  charge  is  satisfied. 

Here  the  money  must  be  parted  with  to  enable  the 
trustee  to  discharge  prior  liabilities ;  and  the  purchaser  can 
get  an  effectual  receipt  in  no  other  way  than  by  paying  the 
price  into  her  hands. 

It  is  not  at  all  necessary  on  these  facts  to  discuss  the 
simple  case  of  a  trustee  having  a  beneficial  interest  in  one- 
third  of  the  entire  property.    In  this  case  the  receipt  of 
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I860. 


JudffmtnU 
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the  trustee  and  her  husband  will  be  an  ample  discharge  to 
the  purchaser,  without  the  concurrence  of  the  judgment 
creditors. 

With  respect  to  the  suppression  of  Mme6s  incumbrance, 
I  should  be  very  sorry  to  think  that  Mr.  Dartj  or  any  other 
eminent  text-writer,  had  said  anything  to  encourage  the 
keeping  back  of  documents  of  this  kind.  The  passage 
referred  to  must  probably  mean,  that,  where  an  equitable 
charge  has  been  discharged,  it  may  be  advisable  not  to  put 
it  on  the  face  of  the  abstract ;  but  that  such  charges  ought 
in  some  way  to  be  communicated  to  a  purchaser  I  have  no 
doubt  whatever.  There  must  be  a  decree  for  specific  per- 
formance with  costs,  the  interest  to  run  from  the  time  when 
Minet  undertook  to  concur,  and  the  vendors  to  bear  the 
expense  of  obtaining  a  release  of  Miners  charge. 


1859. 


Dee,  m. 


THOMSON  V.  SHAKESPEARE. 

Chari^'-Per-   J[  jj jj  question  in  this  cause  arose  out  of  the  will  of  a  Mr. 


petuUy — Uih- 


John  Shakespeare. 
A  testator  har- 

cited  his  desire  In  the  year  1848,  the  house  in  Stratfordron-Avon^  known 
Sh^l^M  as  Sliakespeai^s  birth-place,  and  a  small  piece  of  con- 
birth-place,  and  tiguous  land,  was  purchased  with  a  fund  raised  by  public 
from  decay,  and  subscriptions,  and  conveyed  to  trustees.  After  acquiring 
money  in  the  the  house  and  land,  the  "  Shakespeat^s  Birth-place  Com- 
toilrtee^forThis  ^i**®®"  proposed  to  obtain  additional  land  for  the  purpose 

purpose,  by  his 

will  bequeathed  £2500  to  his  trustees  and  executors,  to  be  laid  out  by  them  with  the  concur- 
rence of  **  the  trustees  of  8kaketpear'$  house,  already  sanctioned  by  me,"  in  forming  a  museum 
at  Shakespear't  house,  and  for  such  other  purpose  as  his  said  trustees  in  their  discretion  should  think 
fit  for  the  purpose  of  giving  effect  to  his  wishes ;  and  also  devised  a  rent^harge  for  the  support 
of  a  custodian — ffeld^  that  the  gifts  could  not  be  supported  either  as  charities  or  as  private  gilts. 

Whether  the  deed  was  admissible  to  explain  the  will — giMsre. 


StatemenL 
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of  isolating  Shakespeat^s  house,  to  prevent  risk  firom  fire,         1859. 
to  restore  the  birth-place  to  its  original  condition,  to  erect      Thomsok 
a  repository  for  manuscripts  and  editions  of  Shakespear^s  qh^„^'pkarb. 
works,  portraits,  and  other  illustratiye  objects,  with  a  resi- 
dence for  a  custodian,  and  to  cover  the  birth-place  with  a 
glass  roof  to  preserve  it  &om  decay. 

In  the  year  1856  a  correspondence  took  place  between 
the  committee  and  the  testator  upon  the  subject,  from 
which  it  appeared  that  the  testator  was  desirous  of  pro- 
moting the  objects  which  the  Committee  had  in  view. 
Accordingly,  he  contributed  a  sum  of  £2500,  which  was 
expended  in  the  manner  prescribed  by  a  deed  of  July  18, 
1856,  made  between  the  testator  ^d  the  Plaintiffs.  This 
deed  recited  the  purchase  of  the  birth-place  by  public  sub- 
scriptions, and  that  the  testator,  ^^  being  desirous  of  honour- 
ing the  birth-place,  of  the  poet  Shakeq>earj  and  of  pre- 
serving the  same  from  decay  and  injury,"  had  agreed  to 
pay  £2500  to  the  Plaintiffs  to  enable  them  to  purchase 
the  adjoining  property,  in  order  to  isolate  the  birth-place, 
and  to  restore  the  house,  as  nearly  as  practicable,  to  its 
original  condition ;  and  the  trusts  of  the  £2500  were  de- 
clared pursuant  to  these  recitals,  any  residue  being  directed 
to  be  held  upon  such  trusts  as  the  testator  should,  by  a  deed 
intended  to  be  executed  by  him  and  the  Plaintiffs,  declare ; 
or,  if  no  such  deed  should  be  executed  within  six  months, 
then  the  residue  was  to  be  applied  to  the  restoration  and 
preservation  of  the  birth-place  at  the  Plaintiffs'  discretion. 

By  his  will,  dated  the  17th  of  November,  1856,  the  tes- 
tator made  the  following  bequests: — ^^I  give  to  my  said 
trustees  and  executors,  out  of  my  personal  estate,  and  be- 
fore any  other  legacies,  the  sum  of  £2500,  to  be  laid  out 
by  them  as  they  shall  think  fit,  with  the  concurrence  of  the 
trustees  of  Shakespeai^s  house,  already  sanctioned  by  me. 
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in  forming  a  museum  at  Shakespeat^s  house,  in  Stratford^ 
and  for  such  other  purpose  as  my  said  trustees  in  their  dis- 
cretion shall  think  fit  and  desirable  for  the  purpose  of 
giving  effect  to  my  wishes.  I  direct,  moreover,  that  out 
of  the  rents  of  the  Langley  Priory  estate,  the  sum  of  £30 
half-yearly,  on  the  24th  of  June  and  24th  of  December  of 
each  year  following  my  decease,  be  applied  to  the  wages  of 
a  keeper  or  guardian,  whose  duty  it  shall  be  to  reside  at 
StratfordHmnAvonj  near  Shakespeat^s  reputed  birth-place, 
attend  the  visitants,  and  offer  to  them  a  bound-up  volume, 
with  pen  and  ink,  to  inscribe,  on  certain  conditions,  such 
lines,  in  verse  or  prose,  as  the  fancy  of  each  visitant  may 
induce  to  write ;  and  I  will  that  this  half-yearly  payment 
be  a  rent-charge  for  ever  on  the  said  estate." 


The  testator  died  in  1858 ;  and  the  Defendants,  the  exe- 
cutors of  his  will,  disputed  the  validity  of  the  gift  of 
£2500,  and  the  rent-charge  of  £60. 


Argument,  Mr.  Daniel,  Q.C.,  and  Mr.  MartindaUj  for  the  Plaintiffs : — 

1.  The  legacy  of  £2500  is  not  a  bequest  upon  a  trust 
creating  a  perpetuity,  but  merely  a  gift  to  certain  persons 
who  contemplated  the  formation  of  a  museum  of  public  in- 
terest. It  is,  therefore,  valid  as  a  private  bequest:  Came  v. 
Longip).  The  rent-charge  is  also  good  agidnst  the  devisee 
so  long  as  the  purposes  exist. 


2.  If  not  a  private  gift,  the  bequest  is  good  as  a  charity. 
The  formation  and  maintenance  of  a  museum  is  a  good 
charitable  object,  and  there  is  nothing  in  the  directions  of 
the  will  to  require  new  land  to  be  obtained  for  the  purpose. 

(a)  27  Law  Journ.  589. 
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Mr.  Roltj  Q.C.,  Sir  H.  Cairns^  Q.C,,  and  Mr.  Roehe^  for 
the  Defendants: — 

If  not  good  as  a  charity,  the  bequest  creates  a  perpetuity, 
and  is  therefore  void,  for  the  testator  plainly  meant  it  to  be 
applied  to  the  purposes  contemplated  for  ever.  As  a 
charitable  bequest  it  is  void.  Even  if  a  museum  is  a  good 
charitable  object,  it  will  only  be  so  if  it  is  to  be  built  on 
land  already  dedicated  to  charity,  which  is  not  the  case 
here.  The  gift  is,  moreover,  void  for  uncertainty,  being 
for  the  museum  and  such  other  purposes  as  the  trustees 
may  think  fit :  Morice  v.  Bishop  of  DurhamCa)^  Williams 
v.  Kershaw  (b) J  Trye  v.  Corporation  of  Gloucester  {c). 

This  uncertainty  cannot  be  removed  by  reference  to  the 
deed  of  1856,  and  the  correspondence,  for  these  documents 
are  not  admissible  in  evidence ;  and,  if  they  were,  they 
would  not  remove  the  uncertainty. 

Mr.  Daniely  Q.C.,  in  reply. — Uncertainty  is  removed 
by  the  deed  to  which  the  testator  plainly  refers  in  the  will, 
and  by  which  his  wishes  are  explained.  But  the  true 
ground  is,  that  this  is  neither  a  charity  nor  a  perpetuity, 
but  a  private  gift,  over  which  the  subscribers  to  the  fund 
would  have  absolute  control. 
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V. 

Shakxbpearb. 
ArgumefU. 


Vicb-Chancbllor  Sib  W.  Page  Wood,  after  stating 
the  facts,  proceeded — 

That  being  the  bequest,  it  is  not  surprising  that  the 
Plaintiffs  themselves  felt  some  difficulty  in  deciding  on 
what  ground  to  put  their  case;  whether  to  claim  this 
bequest  as  an  absolute  gift  to  them  or  to  the  subscribers 

(a)  10  Ves.  521.        (6)  5  CL  &  P.  111.        (c)  14  Beav.  173. 


Dee.  18<A. 
JudgmetU. 
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1859.  to  their  funds,  or  to  regard  themselves  as  the  trustees  of  a 
Thomsoh  charity  having  for  its  object  the  formation  of  a  masemn 
SuAKB^EAKB.  ^^^  ^^®  support  of  SL  custodiau.  They  did,  in  fact,  rely  in 
the  alternative  on  both  contentions.  With  reference  to 
this  second  ground,  it  is  certainly  dii&cult  to  consider  the 
museum  contemplated  by  the  testator  as  falling  within 
what  the  Court  is  in  the  habit  of  regarding  as  charity.  It 
is  true  the  Court  has  gone  very  far  in  these  matters.  In 
TTiompsony.  Thompson  (a)^  for  example,  there  was  an  an- 
nuity left  to  be  given  by  the  trustees  to  a  person  whose 
qualifications  were  to  be,  that  he  should  be  '^  moderate,  and 
not  a  highflyer,"  in  his  religious  opinions,  and  that  he 
should  have  been  unsuccessftil  as  a  literary  man* .  His 
duties  were  to  be,  to  extend  the  knowledge  of  certain  doc- 
trines held  by  the  testator,  and  to  teach  them  to  those  who 
would  listen. 

It  was  the  last  clause,  probably,  which  induced  the  Vice- 
Chancellor  to  regard  the  bequest  as  a  charity ;  and  so  a 
trust  to  purchase  such  a  musemn  as  this,  if  accompanied 
by  directions  that  it  should  be  open  for  the  public  use  of  all 
persons  who  wished  to  have  their  patriotic  or  poetical  feel- 
ings inspired  by  the  associations  connected  with  it,  might 
possibly  be  regarded  as  in  some  sense  an  educational 
charity,  having  for  its  object  the  informing  of  the  public 
mind  by  means  of  the  relics  proposed  to  be  collected. 

If,  on  the  other  hand,  it  is  to  be  considered  that  the  pur- 
chasers of  Shakespear^s  house  were  merely  a  club  of  dilet- 
tanti, and  that  the  bequest  was  intended  to  gratify  their 
private  wishes,  without  any  reference  to  the  public  advan- 
tage, then  the  gift  at  once  assumes  a  form  which  the  law 
will  not  permit.    It  becomes  a  perpetuity  for  a  merely  pri- 

(a)  1  Coll.  896. 
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vate  purpose.    This  difficulty  would  be  evaded  if  the  gift      ,  ^^^'  , 
could  be  taken  to  be  made  for  the  purchase  of  a  museum      Thombos 
to  be  presented  to  the  Plaintiffs,  to  be  placed  in  Shakespear^s  Shakmpkark. 
house  with  their  concurrence,  but  to  be,  in  fact,  an  abso-      j^ogment. 
lute   gift  to    those    gentlemen    personally,   which,   if   so 
minded,  they  would  be  at  liberty  to  sell.     But  I  think  it 
clear  that  this  was  not  the  intention  of  the  testator* 

If,  therefore,  the  gift  is  to  be  supported,  it  can  only  be  as 
a  charity.  Lord  Eldon  lays  down,  in  Morice  v.  Bishop  of 
Durham  (a)  J  the  principle  which  must  govern  the  Court 
with  reference  to  the  establishment  of  charities,  and  draws 
the  distinction  between  the  charities  which  the  Court 
can,  and  those  which  it  cannot,  execute.  He  states  the 
principle  thus: — ^^  As  it  is  a  maxim  that  the  execution  of 
a  trust  shall  be  under  the  control  of  the  Court,  it  must  be 
of  such  a  nature  that  it  can  be  under  that  control ;  .  .  .  . 
and  unless  the  subject  and  the  objects  can  be  ascertained 
upon  principles  familiar  in  other  cases,  it  must  be  decided 
that  the  Court  can  neither  reform  maladministration  nor 
direct  a  due  administration." 

Upon  that  principle,  it  seems  to  me  that  I  cannot  estab- 
lish as  a  valid  charity  a  bequest  for  a  museum  of  this  de- 
scription. But  there  is  a  further  difficulty  besides  that,  which 
springs  from  the  nature  of  the  testator^s  principal  object. 
The  bequest  is  not  only  for  the  museum,  but  for  such  other 
purposes  also  as  the  trustees  in  their  discretion  shall  think 
fit  and  desirable  for  the  purpose  of  giving  effect  to  the  tes- 
tator^s  wishes. 

It  appears  to  me,  that,  to  ascertain  what  these  wishes 
were,  I  cannot  look  beyond  the  will,  and  any  instruments 
there  referred  to.     The  only  document  which  can  possibly 

(a)  10  Ves.  539. 
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be  considered  as  so  referred  to  is  the  deed  of  1856,  which 
seems  to  be  pointed  at  by  the  reference  to  the  trustees  in 
Shakupbabb.  ^^^  words  "  the  trustees  of  Shakespear^s  house  akeady  sanc- 
tioned by  me." 


Judgment 


Assuming,  iu  favour  of  the  Flaintifis,  that  this  is  a  suf- 
ficient reference,  I  find,  in  that  deed,  the  testator  reciting 
his  desire  of  honouring  the  birth-place  of  Shakespearj  and 
of  preserving  it  firom  decay  and  injury,  and  giving  £2500 
for  that  particular  purpose.  This  does  not  sufficiently  de- 
fine the  testator's  wishes  to  enable  the  Court  to  give  efiect 
to  a  bequest  framed  as  this  is,  which  does  not  contain  any 
direct  gift  to  the  Shakespear  trustees  at  all.  There  is,  in- 
dependently of  the  vague  gifb  of  the  residue,  much  diffi- 
culty in  saying  how  the  museum  should  be  managed ;  and 
there  is  this  additional  difficulty,  that  the  wishes  to  be 
gathered  firom  the  deed  import  nothing  of  a  strictly  chari- 
table nature. 

I  am  of  opinion,  therefore,  that  this  case  fails  on  both 
the  grounds  I  have  stated,  independently  of  the  doubt 
whether  the  deed  of  1856  can  be  properly  referred  to.  If 
I  could  admit  the  letters  as  evidence  of  the  testator^s  inten- 
tions, the  case  might  be  different.  But  that  is  a  course 
which  cordd  only  be  t-aken  for  the  purpose  of  fixing  a  trust 
upon  persons  who  had  accepted  a  bequest  upon  a  communi- 
cation of  such  wishes  ;  and  no  such  case  is  alleged. 

With  respect  to  the  £60  rent-charge.  If  it  is  a  chari- 
table gift  it  is  void  as  coming  out  of  land,  and,  if  not  a 
charity,  it  is  a  direction  that  a  perpetual  annuity  shsdl  be 
paid  to  the  person  who,  for  the  time  being,  shall  liold  a 
particrdar  office.  In  either  view  it  is  bad.  The  gifts,  both 
of  the  £2500  and  the  annuity,  are  therefore  void,  and  the 
bill  must  be  dismissed. 
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1859. 
Dee.  15th,  16th. 

PENNY  V.  CLARKE.  ^.„  ^ 

Joseph  gibbons,   by  his  will  dated  the  28th  of  s'J^^Su^^ 
December,  1841,  declared  the  trusts  of  his  residuary  estate        Ves^, 
as  follows : — "  And  upon  trust  to  pay  the  dividends  and  Under  a  be- 

■i  /.  '        A         r*   »  J*       v.      quest,  as  to  in- 

interest  thereor  unto  my  cousin,  Ann  Livingstone,  tor  the   come  in  trust 

term  of  her  natural  life;,  and  as  to  the  principal,  from  and  ^d1»^to  prin- 
after  her  decease,  in  trust  for  all  the  children  of  the  said   cipai  after  her 

^   ^  '  ^   ^  decease  for  all 

Ann  Livingstone  who  shall  be  living  at  her  decease,  and  her  children 

the  issue  of  such  of  them  as  shall  be  then  dead  leaving  issue,  n^ing  gt  her 

as  tenants  in  common,  but  the  issue  if  more  than  one  of  ^^^^ 

any  deceased  child  shall  take  as  a  claM  as  if  by  repre-  ««c^ "  should 

•^      .  .  ,  '  be  then  dead 

sentation,  and  not  as  individuals."  leaving  issue,  as 

tenants  in  com- 
mon, but  the 

The  testator  died  on  the  16th  of  January,  1842.     Ann  ^^'^Sw  ^ 

Livingstone  had  a  daughter,  Ann  Potter,  and  other  children,  to  take  as  a 

Aim  Potter  died  in  the  lifetime  of  Ann  Livingstone,  leaving  repiesentation, 

two  children,  Jane  and  William,  surviving.  dMd"^"- " 

^(^  that  the 
childiren  of  a 

Jam  Potter  dxeA.  in  1845;  and,  shortly  before  the  suit,  chad  of -4.  who 

.  ,  died  hi  A:$ 

William  Potter  took  out  administration  to  her  estate.  lifetime  took 

vested  interests 
as  tenants 

Ann  Livingstone  died  in  1852.  '^^  common  im- 

*^  mediately  on 


By  his  marriage  settlement,  dated  the  5th  of  October, 
1852,  William  Potter  assigned  to  trustees  '^  all  the  part  or 
share  to  which  he  the  said  William  Potter,  under  the  will 
of  the  said  Joseph  Gibbons  or  otherwise,  was  or  might 
become  entitled  in  the  residuary  estate  of  the  said  Joseph  • 
Gibbons,  deceased,  as  in  his  said  will  is  mentioned.'* 

The  trustees  of  the  will  paid  to  William  Potter,  or  to  the 
trustees  of  the  said  settlement  on  his  behalf,  the  original 
share    of   the  said   William  Potter  under  the  will,   but 

VOL.  I.  s  s 


their  parent's 
death. 
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retained  the  share  which  would  have  belonged  to  Jane 
Pottery  if  she  had  been  living  at  the  death  of  Ann  Living- 
stone. 

The  bill  was  filed  by  the  trustees  of  the  settlement,  who 
claimed  the  said  share  as  having  accrued  to  William  Potter 
or  his  assigns  under  the  trusts  of  the  will. 

William  Potter^  who  claimed  the  same  share  as  the  legal 
personal  representative  of  Jane  Potter^  demurred  to  the  bill. 


Argument, 


Mr.  Robinsony  for  the  demurrer : 


Issue  must  mean  issue  left,  and  the  gift  to  the  issue  of 
Ann  Potter  vested  immediately  upon  her  death :  2  Jarm. 
Wills,  154 ;  Masters  v.  Scales  (a),  Stanley/  v.  Wise  (6), 
I^i/on  V.  Coward  (c),  Barker  v.  Barker  (d),  Smith  v.  Pal- 
mer (e). 

Air.  KaT/y  for  the  bill : — 

1.  William  and  Jane  Potter  took  as  joint  tenants.  The 
words  "  as  tenants  in  common"  apply  only  to  the  children 
of  Ann  Livingstoney  and  not  to  their  issue  inter  se.  The 
word  "  but"  shows  an  intention  to  qualify  something,  which 
can  only  be  the  tenancy  in  common.  The  intention  to 
create  a  joint  tenancy  among  the  issue  is  further  mani- 
fested by  the  direction  that  they  are  to  take  as  a  class,  and 
not  as  individuals,  i.  e.  as  joint  tenants.  If  issue  had  been 
intended  to  take  as  tenants  in  common,  the  direction  would 


(a)  18  Beav.  60. 
(6)  1  Cox,  432. 
(e)  15  Sim.  287 


(d)  5  De  G.  &  S.  753. 

(e)  7  Hare,  229. 


(a)  12  Sim.  645.  (e)  2  Y.  &  C.  361. 

(6)  14  Sim.  428.  (/)  2  Keen,  664. 

{c)  16  am.  600.  (^)  6  Bear.  860. 

(d)  14  Bear.  605.  (A)  2  Coll.  192. 
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have  been  given  in  the  part  of  the  will  which  provides  how         18^9 
they  shall  take  inter  ae. 

Even  without  the  words  "  as  a  class  and  not  as  indivi- 
duals," the  issue  would  be  joint  tenants  inter  ee :  Bridge  v. 
Yates  (a),  Amies  v.  Skillern  (6),  Janes  v.  Hall  (c),  Leigh 
V,  Mosley  (d).  This  construction  does  no  injury  to  the 
general  intent.  Issue  means  more  than  children,  and 
children  of  a  child  would  stand  in  her  place.  But  this  is 
no  objection  to  a  joint  tenancy. 

2.  If  it  is  not  a  joint  tenancy,  the  time  of  ascertaining 
the  class  is  the  death  of  the  tenant  for  life :  Godkin  v.  Mur- 
phy {e)j  Eyre  v.  Marsden  (/),  BenneU  v.  Merriman  {g)y 
Maegregor  v.  Macgregor  (h). 

Mr.  Robinson^  in  reply : — 

The  shares  of  issue  vested  at  the  death  of  the  parent, 
not  that  of  tenant  for  life ;  therefore,  Ann  Pottei^s  children 
took  vested  interests  at  her  death. 

Then  they  were  not  joint  tenants.  Bridge  v.  Yates  does 
not  apply,  because  there  the  clause'  beginning  ^^  and  to  be 
equally  divided"  showed  that  the  tenancy  in  common  did 
not  relate  to  the  issue. 
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1869.       Vice-Chancellor  Sib  W.  Page  Wood: — 


The  point  as  to  the  time  of  ascertaining  the  class  of  issue 
seems  to  be  concluded  by  Barker  v.  Barker  and  Smith  v. 
"*^''**'^'  PalmeTj  which  do  not  follow  Macgregor  v.  Macgregor,  In 
Bennett  v.  Merrimarij  there  were  some  words  in  the  bequest 
which  distinguish  that  case^  and  the  rule  must  be  regarded 
as  settled  by  authority,  that  where  there  is  a  limitation  to 
A.  for  life,  and  then  to  B.  if  living  at  A.^e  death,  and  if  B. 
should  be  then  dead,  to  B,^8  children,  though  there  might 
be  considerable  ground  to  contend  that  the  gift  to  the  chil- 
dren would  be  contingent  (in  one  sense)  till  the  death  of 
the  tenant  for  life,  still  when  the  events  have  determined 
that  the  children  will  have  to  be  substituted  for  j5.,  at  that 
moment  the  ^ft  to  them  becomes  vested,  the  suspense  being 
only  continued  up  to  the  time  when  this  is  ascertained.  As 
soon,  therefore,  as  B.  dies,  the  individuals  are  ascertained 
who  must  take,  and  their  interests  become  vested.  That 
view  prevailed  also  in  Lyon  v.  Coward.  I  think,  therefore, 
on  these  authorities,  I  am  bound  to  hold  that  the  children 
of  a  child  of  Ann  Livingstone  took  vested  interests  when 
their  parent  died. 

Another  point  was  rdised,  whether  the  children  of  Ann 
Potter  took  as  tenants  in  common.  The  gift  is  ^^  to  all  the 
children  of  Ann  Livingstone  who  shall  be  Kving  at  her 
death,  and  the  issue  of  such  as  shall  be  then  dead  leaving 
issue,  as  tenants  in  common."  These  words  are  express, 
and  if  the  will  stopped  there,  the  children  and  the  issue 
would  probably  be  held  to  take  in  equal  shares.  But  then 
follow  the  qualifying  words,  declaring  that  the  issue  are  to 
take  as  a  class,  and  not  as  individuals.  These  are  apt  and 
proper  words  for  determining  that  the  issue  of  a  child  are 
not  to  take  per  capita  together  with  their  uncles  or  grand- 
uncles,  as  the  case  may  be,  but  merely  to  take  the  share 


JttdgmeiU, 


CASES  IN  CHANCERY.  623 

which  would  come  to  them  as  a  class  representing  their        1869. 
ancestor.     Then  comes  the  question,  whether  the  previous        Pknnt 
gift  can  be  modified  so  as  to  constitute  a  tenancy  in  common       clarkb. 
between  the  children  and  the  classes  of  issue  as  single  mem- 
bers, leaving  each  class  of  issue  to  take  jointly  among  them- 
selves.    That  view  was  extremely  well  argued  by  Mr.  Kay^ 
but  the  language  is  so  express  as  to  render  it  impossible  to 
get  over  the  effect  of  the  first  words  of  the  gift  by  what 
would  only  be  a  conjecture. 

Bridge  v.  Yates  was  cited  in  support  of  this  construction, 
but  there  the  words  "as  tenants  in  common"  were  not 
introduced  into  the  gift  in  the  first  instance,  and  it  was  held 
that  the  direction,  that  the  widow's  share  was  to  be  "equally" 
divided  among  the  children  who  should  be  living,  and  the 
issue  of  such  as  should  be  dead,  could  not  be  applied  to  the 
issue  consistently  with  what  followed  in  the  will.  The  will 
showed  that  an  equal  division  among  all  the  children  and 
all  the  issue  who  should  become  entitled,  was  not  meant, 
and  the  Court  held,  that  the  only  possible  equality  was  be* 
tween  the  children  and  the  several  families  of  issue.  This  ex- 
hausted the  force  of  the  word  "equally,"  and  left  no  ground 
for  assuming  a  tenancy  in  common  among  the  issue  of  a 
child  inter  se.  But  here  I  should  have  to  get  over  express 
words  creating  a  tenancy  in  common  (which  the  Court 
is  never  anxious  to  do),  by  an  inference  from  subsequent 
words,  which  do  no  more  than  point  out  that  the  issue  of  a 
child  are  to  take  only  one  share  among  them.  It  is  true 
that  in  Barker  v.  Barker^  the  Vice-Chancellor  was,  to  some 
extent,  influenced  by  the  consideration  that  if  the  gift  to 
grandchildren  of  the  tenant  for  life  were  made  conditional 
on  their  surviving  the  tenant  for  life,  this  construction 
might  destroy  the  gift  to  a  grandchild  without  substi- 
tuting his  issue.  But  the  sound  basis  on  which  to  construe 
this  will  is,  I  think,  supplied  by  Smith  v.  Faltnery  viz.  that 
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on  a  gift  to  A.  for  life,  and  then  to  B.^  if  he  survivesy  with 
a  substitutionary  gift  if  8.  does  not  survive  A^  there,  on 
the  death  of  B,  in  AJa  lifetime,  the  substituted  class  is 
immediately  ascertained,  and  their  interests  vest  at  once. 

Upon  this  ground,  and  not  upon  that  suggested  by  Vice- 
Chancellor  Parkevj  I  am  of  opinion  that  the  children  of 
Ann  Potter  took  vested  interests  on  their  mother^s  death ; 
and  I  also  think,  that  the  words  creating  a  tenancy  in 
common  are  too  strong  to  be  controlled  by  the  subsequent 
clause. 

The  demurrer  must  therefore  be  allowed. 


J^  GRAHAM  V.  GRAHAM. 

^__^   .      This  was  a  summons  adjourned  from  Chambers. 

Practice — Cer- 

Counsel,  Mr.  JamcBy  Q.C.,  and  Mr.  Busk^  for  Plaintiff. 

Mr.  RoUy  Q.C.,  Sir  H.  Caimsy  Q  C,  and  Mr.  Hall  tor 

Defendants. 

On  being  asked  to  certify  that  it  was  a  proper  case  to  be 
heard  by  counsel — 

The  Vice-Chakcellor  said,  that  he  should  follow  the 
practice  adopted  at  the  Rolls.  Unless  the  contrary  were 
said,  it  was  to  be  understood  that  he  certified  for  counsel. 
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1860. 


Feb,  ntK 
Lord  St.  LeoH" 


RE  MUGGERIDGE'S  TRUSTS. 

rr\  ^  Lord  3t.  Leon 

IHIS   was    a  petition   under  Lord    St,  Leonards*    Act     arda^  Act— 
(22  &  23  Vict.  c.  35,  s.  30),  praying  the  direction  of  the  vice—Ajidaviu 
Court  in  the  administration  of  the  trusts  of  the  marriage  Twr^im— 
settlement  of  C.  J.  Muggeridge  and  Anuy  his  wife,  dated    ^p  ^  ^ 
the  13th  of  February,  1^37,  by  which  certain  real  estate, 

,    ,         .  ,.11..  1  .  ^  petition  un- 

belonging  to  the  intended  wife,  was  vested  in  trustees  upon  der  Lord  sl 
trust  for  her   for  life  for  her  separate  use,  and  after  her  /22  &23yicL 
decease  upon  trust  to  pay  the  rents  to  the  husband  "  until  ^  ^^\  ^  ?^? 

•^  ^  *^  ought  noti  in 

he  should  be  bankrupt  or  insolvent,  and  immediately  after  the  first  in- 
the  decease  of  the  said  C.  J,  Muggeridgey   or  he  should  served'  on  any 
become  bankrupt  or  insolvent  as  aforesaid,  whichever  event  pu^tionshoSd 
should  first  happen,"  the  said  hereditaments  were  to  remain  be  made  in 

^^      '  .  Chambers  as  to 

upon  trust  for  the  children  of  the  marriage,  as  the  husband  the  persons 

and  wife  should  by  deed  appoint,  or  in  default,  as  the  wife  ^uon  Xouid 

be  served.    No 

I  can 
be  read  on  sach 
a  petition. 

Under  a  set- 
By  a  deed  poll,  dated  the  13th  of  May,  1844,  executed  ^«"ent  of 

•^  .  n  .  .  .  'e*lty  on  trust 

by  several  creditors  of  C  J,  Muggeridgey  it  was  recited  that  for  wife  for  her 
he  was  justly  indebted  to  the  said  creditors  in  several  sums  uf^'^da^her 
of  money,  which  by  means  of  losses  and  otherwise  he  was  un-  husbfrnd^untiT 

able  to  pay  in  full;  and  the  said  creditors,  in  consideration  of  *»«  should  be- 
come bankrupt 
a  composition  of  Is.  in  the  pound,  released  the  said  C  J.  or  insolvent, 

Muggeridge    absolutely.       The    petition    stated  that  the  J^^i,^  ^  h^ 

debts  in  question  were  debts  contracted  by  the  father  of  ^^^  ^m« 

C.  J.  Muggeridgey  for  which  it  was  thought  that  the  said  insuivcnt,  then 

C.  J.  ilfuggeridge  might  be  liable  as  a  partner,  and  the  that  the  gift' 

composition  was  paid  to  prevent  proceedings  by  the  said  upon*2he  huT' 

creditors ;  but  that  C.  J.  Muggeridge  had  paid  all  his  other  ^^  becoming 

debts,   and  that  the    composition   was   duly  paid  in  iull.  ing  his  wife's 

Mrs.  Muggeridge  died  in  1859,  leaving  several  children  of 

the  marriage. 


surviving  should  by  deed  or  will  appoint;  and,  in  default^  ^du!vite'< 
for  the  children  equally. 
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The  only  question  was,  whether  the  ^ft  over  on  the  insol- 
jjg  vency  of  C.  J.  Muggeridge  had  taken  effect. 

Mdoobbii>ob*b 

Tbusis.  


Atyummtt,  Mr.  BoileaUj  for  the  Petitioner,  one  of  the  trustees. 

Mr.  Willcochy  Q.  C.,  for  the  children  : — 

The  composition  deed  is  evidence  of  an  insolvency  within 
the  meaning  of  the  settlement :  Biddlecombe  v.  Band  (a), 
Parker  v.  Goasage  (6),  De  Tastet  v.  Le  Tavemier  (c),  Jones 
v.  Wt/8e(d). 

Mr.  Bovillj  for  C.  «7-  Muggeridge: — 

The  insolvency  contemplated  was  one  after  the  husband 
came  into  possession. 

Mr.  Hardy y  for  a  co-trustee,  submitted  that  the  question 
was  not  one  of  administration  within  the  Act. 

In  the  course  of  the  argument,  it  appeared  that  the 
petition  had  been  served  on  the  various  parties  in  the 
first  instance.    AiBSdavits  also  were  referred  to. 


Judgment       ViCE-ChANCELLOB  SiB  W.   PaGE  WoOD  : — 

The  intention  of  the  Act  is  plainly  to  enable  a  trustee  to 
obtain  the  opinion  of  the  Court  on  his  own  statement  of 
the  facts,  and  affidavits  are  not  admissible.  The  proper 
course  as  to  service  is  not  to  serve  the  petition  on  any  one 


(a)  4  A.  &  £.  332. 
(6)  2  C.  M.  &  R.  617. 


(c)  1  Keen,  161. 
(J)  2  Keen,  286. 


JudymenU 
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in  the  first  instance,  but  to  apply  at  Chambers  for  a  direc-        i860, 
tion  as  to  the  persons  upon  whom  it  should  be  served.  ^^ 

MU00EKI1j0K*8 

Trusts. 

Upon  the  merits,  I  think  there  is  no  possible  doubt  that 
the  gift  over  takes  eflPect  on  an  insolvency  during  the  wife's 
life,  though  I  was  under  the  impression  that  there  were 
later  authorities  to  that  effect  than  the  case  of  De  Tastet  v. 
Le  Tavemierj  cited  by  Mr.  Willcock.  The  settlement  here 
creates  a  series  of  vested  estates,  the  interest  of  the  children 
taking  effect  in  remainder  upon  the  bankruptcy  or  insol- 
vency of  their  father.  On  his  becoming  bankrupt  in  the 
lifetime  of  the  wife,  his  interest  in  remainder,  unless  it  went 
over,  would  have  passed  to  his  assignees,  and  the  intention  of 
the  gift  over  was  to  preserve  the  property  to  the  children 
in  the  event  in  which  it  would  otherwise  pass  to  the 
assignees.  Neither  can  there  be  any  question  that  what 
took  place  was  an  insolvency  within  the  meaning  of  the 
settlement.  The  word  insolvent  has  no  technical  meaning 
in  such  cases,  but  simply  means  incapable  of  paying  debts 
that  are  due;  and  having  regard  to  the  recital  of  the  com- 
position deed  which  Mr.  Muggeridge  adopted  by  paying  the 
composition,  it  is  impossible  to  say  that  there  was  not  an 
insolvency  in  this  case,  although  no  doubt  a  mere  request 
for  time,  or  a  compromise  of  disputed  claims,  would  not 
amount  to  an  insolvency.  The  allegation  as  to  the  way  in 
which  these  debts  arose  neither  admits  nor  denies  the 
liability  of  Mr.  Muggeridge  to  pay  them,  and  I  must  there- 
fore regard  the  composition  as  proof  that  Mr.  Muggeridge 
became  insolvent  in  the  sense  in  which  the  word  is  used  in 
the  settlement.    The  gift  over,  therefore,  took  effect. 

Answer  accordingly. 
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J^^^.  RE  MOCKETrS  WILL. 

Feb.l3th,Uth, 

Lord  St.  A  ^^IS  was  a  petition  under  Lord  St.  Leonards'  Act  (22 

!^^^Jf  &  23  Vict.  c.  35,  s.  30^,  by  the  trustees  and  executors  of 

Inquiry— BUL  the  wiU  of  J.  Mockett,  praying  the  opinion,  advice,  and  di- 

On  a  petition  rection  of  the  Court  on  seven  questions  upon  the  construc- 

VhUi^ltl^  tion   of   the   will   and   the  proper  administration  of   the 

80,  the  Court  assets.      One  of  these  questions  was,  whether  a  legacy  be- 

will  not  direct  '■  '  &     .^ 

an  inquiry  in     qucathed   to   the   Treasurer   and  President   of  the   Deal 

Nautical  School,  "  in  trust  to  be  invested  and  applied  for 

important  and    the  instruction  of  youth  in  the  practical  part  of  navi^ration 

difficult  quea-  ,  .      ,  ''  „  ,      ,        ,      i  ,  ,  , 

tion  is  in-  and  nautical  astronomy,  had  or  had  not  lapsed  by  reason  ot 
proper 'course  ^^®  school  designated  having  been  discontinued  a  few 
is  to  file  a  biU,  months  before  the  date  of  the  testator's  will. 

instead  of  pre- 
senting a  peti- 

Act  Another  question  was,  whether  the  reversionary  interest 

of  the  testator  in  the  proceeds  of  the  sale  of  a  house,  di- 
rected to  be  sold  on  the  decease  of  a  person  now  living, 
was  not  an  interest  in  land  within  the  Mortmain  Act  (9 
Geo.  2,  c.  36),  and  therefore  inapplicable  to  certain  charity 
legacies  given  by  the  will. 


Argument.  ^^^-  Hoddan,  for  the  Petitioners,  suggested  that  an  in- 

quiry  in  Chambers  as  to  the  state  of  the  assets  would  assist 
the  persons  interested  in  ascertaining  what  part  they  should 
take  in  the  argument. 

The  Vice-Chancellor  said,  that,  in  a  petition  under 
the  Act,  he  could  only  proceed  upon  the  statements  of  the 
petition,  and  that  no  inquiry  could  be  directed. 

On  the  point  relating  to  the  Deal  School — 
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Mr.  WickenSy  for  the  Attorney-General,  submitted,  that, 
the  legacy  being  not  a  simple  legacy  to  the  treasurer,  but 
a  gift  on  certain  express  trusts  not  (so  far  as  appeared)  co- 
extensive with  the  objects  of  the  school,  the  legacy  did  not 
fail  by  the  discontinuance  of  the  school,  but  that  that  cir- 
cumstance was  no  more  than  the  failure  of  a  trustee, 
leaving  the  trusts  still  operative.  He  cited:  Clark  v.  Tay- 
lor(a)y  Ijoscombe  v.  WintT%ngham{b\  Caldwell  v.  Holme(c)y 
Hat/tery,  TVego(d). 


1860. 
Rb 

M0CKETT*8 

Will. 
Statement. 


As  to  the  reversionary  interest  in  the  proceeds  of  land 
directed  to  be  sold,  that  was  not  real  estate  within  the 
meaning  of  the  statute:  Shadboh  v.  Thornton {e\  Alex-- 
ander  v.  Brame{f). 

Mr.  Surragsy  for  persons  interested  in  the  residue,  cited,      Argument. 
on  the  last  point,  AtU  Gen.  v,  Harleyig). 

Mr.  Bemr  appeared  for  other  parties. 

Mr.  Wickens  in  reply. — Shadbolt  v.  Thornton  has  over- 
ruled AtU  Gen.  v.  Harley. 


Vice-chancellor  Sib  W.  Page  Wood  : — 

This  is  a  petition  under  Lord  St.  Leonards'  Act  asking 
my  opinion  on  various  questions,  and  there  is  one  at  least 
among  them  of  great  nicety,  upon  which  there  are  directly 
conflicting  decisions — one  by  Sir  Jl  Leachy  and  the  other  by 


Feb.  Uih, 


Judgment, 


(a)  1  Drew.  642. 

(b)  12  Beav.  46. 

(c)  2  Sm.  &  G.  31. 
(<f)6Ru8s.  113. 


(0  17  Sim.  49. 
(/)7DeG.,M.,  &G.626. 
07)5Madd.  321. 
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Re 

M0CKKTT*8 
WlLU 

Judgment. 


Sir  Z.  Shadwelly  in  a  case  where  Sir  J.  LeacKa  decision 
was  not  cited.  Upon  a  petition  under  this  Act,  I  cannot 
really  determine  anything,  and  the  only  effect  of  my 
opinion  would  be  to  indemnify  the  trustees.  I  think  that 
it  is  not  desirable  that  I  should  express  my  opinion  on  a 
point  of  so  much  difficulty,  unless  it  is  distinctly  understood 
that  all  parties  wish  it.  [It  appearing  that  some  of  the 
parties  were  infants,  his  Honour  proceeded.]  I  consider 
that  I  am  bound  to  give  my  opinion  under  the  Act  if  re- 
quired, but,  at  the  same  time,  it  is  much  better,  where  a 
point  of  importance  and  difficulty  arises,  that  the  Court 
should  hold  its  hand,  and  that  a  bill  should  be  filed.  When 
I  find  two  directly  conflicting  decisions  on  a  point,  I  think 
it  is  hardly  a  case  which  should  be  settled  on  proceedings 
which  admit  of  no  revision  of  my  judgment,  and  I  think, 
therefore,  that  the  proper  course  will  be  to  turn  the  petition 
into  a  bill. 


It  was  arranged  accordingly  that  this  should  be  dona. 


Dtc  14M,  Jan, 

nth, 

Ouilttwrjf — 
Motion  to  du- 


A  biU  may  be 
dismissed  for 
want  of  prose- 
cution while 
the  Plaintiff  is 
an  outlaw. 


KNOWLES  r.  RHYDYDEFED  COLLIEKY 
COMPANY. 

IN  this  case  (reported  suprd,  page  514,  on  a  motion  to 
enlarge  the  time  for  giving  evidence)  the  Plaintifi*  had 
become  an  outlaw  pending  the  suit. 

Mr.  Lindley  moved  to  dismiss  the  bill  for  want  of  pro- 
secution. 


Mr.  Miller^  for  the  Plaintifi^,  argued  that  the  suit  was 
abated  by  the  outlawry,  and  that  it  was  not  competent  to 
move  to  dismiss  the  bill. 
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Mr.  Lindleyj  in  reply,  contended  that  there  was  no 
analogy  between  outlawry  and  other  causes  of  abatement, 
because  it  was  in  the  Plaintiff's  own  power  to  reverse  the 
outlawry. 


Rhtdtdefeo 
Colliery 

COMPAMT. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

I  have  looked  into  the  authorities  on  the  effect  of  out- 
lawry, and  I  am  confirmed  by  them,  especially  by  Re 
Mander  (a)  and  Aldridge  v.  BulUr  (6),  in  the  view  which 
I  took  on  the  former  motion.  It  would  be  very  unrea- 
sonable that  the  outlawry  should  be  a  bar  to  a  motion  to 
dismiss  for  want  of  prosecution.  The  Plaintiff,  it  is  true, 
is  incapable  of  taking  any  step  in  the  suit,  but  this  is 
entirely  his  own  fault  for  not  reversing  the  outlawry,  and 
the  Defendant  ought  not  to  be  deprived  thereby  of  the 
right,  which  he  would  otherwise  have,  to  be  relieved  from 
litigation  which  is  not  duly  prosecuted.  The  biU  must  be 
dismissed  with  costs. 


Jan,  nth. 


Judgment, 


(a)  6  Q.  B.  867. 


(6)  2  M.  &  W.  412. 


Practice — 
Revivor, 


WATTS  V.  WATTS.  i)«.  no. 

X  HIS  was  a  suit  for  the  administration  of  a  will  of  real 
and  personal  property.  The  estates  were  limited  to  the 
Plaintiff,  J.  W.  Watts,  for  life,  remainder  in  fee  to  his  first  Plaintiff  was 

or  only  son  who  should  attain  twenty-one  and   survive  his  ^^contin-^ 

gentremaiadcn 
to  his  children,  with  remainder  to  a  Defendant  for  life,  with  contingent  remainder  to  his  first 
son  who  should  attain  twenty-oue  and  survive  him.  After  bill  filed  and  before  decree,  the  De- 
liBndant^s  eldest  son  was  bom.  After  decree.  Plaintiff  died  without  having  had  any  issue.  On 
an  application  on  behalf  of  the  infant  son  of  the  Defendant  for  a  revivor  order: — Held,  that  a 
bill  in  the  nature  of  a  bill  of  supplement  and  revivor  was  necessary. 
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1859. 


Statement. 
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father,  with  a  contingent  limitation  in  default  of  such  son 
to  C.  H.  Watts  for  life,  remainder  in  fee  to  his  first  or  only 
son  who  should  attain  twenty-one  and  survive  his  father. 
The  Plaintiff  filed  his  bill  in  1854,  making  C.  H.  WaUs, 
and  the  trustees  of  the  will.  Defendants.  In  March,  1856, 
the  first  son  of  C.  H,  Watts  was  bom.  In  June,  1856,  the 
decree  was  made,  and  an  order,  on  further  consideration, 
had  since  been  made. 


The  Plaintiff  died  in  June,  1859,  without  having  had 
any  issue. 


Mr.  Dryden  moved  for  a  revivor  order,  the  infant  son  of 
r.  H,  WaUs  to  be  Plaintiff. 


Juidgment, 


The  Vice-Chancellor  said,  that  the  whole  interest 
of  the  Plaintiff  not  having  been  transmitted,  but  having 
absolutely  determined,  the  suit  could  not  be  revived 
without  a  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement. 


CASES  IN  CHANCEBT.  633 

18S0. 

Aitg.  Sitd, 
Dee.9tk. 

Rb  ATHEN^UM  life  assurance  society,     wim£ng..p- 
Ex  PABTB  PRINCE  OF  WALES  LIFE  ASSURANCE   ^'pJo^ 
SOCIETY.  %jr 

1  Priority — 

N  the  year  1854,  the  Prince  of  WcUes  Life  Assurance    MarthaUing. 

Company  granted  three  policies  on  the  life  of  a  Mr.  Jod-  ][lJue^tofan 

drem  for  £7000,  £2000,  and  £2000,   respectively,   the  ^^~^«* 

policies  containing  stipulations,   that  the  funds  of  the  provided 

company  should  be  liable    to  pay  the  amount  insured  poUcy^dbouid 

within  three  months  after  satisfactory  proof  should  be  ^fe^*njjJt<> 

given  of  the  death.  the  doed,  and 

a  proviso  that 
It  should  take 

The  Prince  of  Wdlee  re-insured  the  life  of  Joddrell  to  effect  only  oai 

'of  the  funcUi 

the  extent  of  £10^00,  with  the  Athencmm  Company,  which '< should, 
The  policies  of  re-assurance  contained  stipulations,  that  proTisions  of 
the  funds  and  other  property  of  the  AthenoBum^  should,  *^*  ^^  ^^^ 
according  to  the  provisions  of  the  deed  of  settlement,  be  the  liability 
subject  and  liable  to  pay  the  sum  insured  to  the  Prince  be  at  the 
of    WdUi,  immediately  after  satisfactory  proof   of  the  dK«/'*^'t 
death,  and  a  proviso  that  the  capital  stock  of  £100,000,  •!«>  djrected 

•  that  all  sums 

and  other  stock,  securities,   ftmds  and  property  of  the  insured  should 
Aihenceum  remaining,  at  the  time  of  any  claim  or  demand  „oMhs  a(^ 
made,  unapplied  and  undisposed  of,  and  inapplicable  to  ff^'^^^IIl!?' 
prior  claims  and  demands,  in  pursuance  of  the  provisions  fund  and  a  life 
of  the  said  deed  of  settlement,  should  alone  be  liable  to  ghouid  be 
answer  and  make  good  all  claims  and  demands  upon  the  f%|^^he  tub- 

scriptions  and 
the  premiami  respectively,  that  the  latter  was  to  be  applied  in  payment  of  management, 
expenses,  and  losses  on  policies,  and  that  any  deficiency  was  to  be  made  up  by  the  capital  fund. 

A  policy  was  granted,  stipulating  that  the  funds  remaining  at  the  time  of  any  claim  or 
demand  unapplied  and  undisposed  of,  and  inapplicable  to  prior  demands  pursuant  to  the 
deed,  should  be  liable  to  answer  the  demand,  and  negativmg  individual  liability : — Betdf 
that  this  constituted  a  charge  on  the  funds,  and  that  it  took  priority  from  the  date  of  proof 
of  death,  although  not  payable  until  three  months  later* 

Whether  moneys  improperly  abstracted  from  the  funds  of  the  Company  for  payment  of 
dividends  which  had  not  been  earned,  or  other  purposes,  oonld  be  requirad  to  be  recouped  in 
windhig-up  proceedings,  and  whether  debts  due  to  simple  contract  creditors,  as  to  which 
there  was  no  limit  to  the  shareholders'  liability,  could  be  marshalled  so  as  to  maiie  a  call  pro 
tanto  available  for  the  policy  holders — Qttmru 

VOL.  I.  T   T 
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18W,  said  society  or  otherwise  under  the  policy,  and  that  no 

Rb  director,  officer,  or  shareholder  should,  by  reason  of  the 

^^" yx^''  policy,  be  personally  liable  to  any  such  claim  or  demand, 

AssuBAiKJB  Qp  be  in  anywise  charged  by  reason  thereof,  beyond  the 

Ex  PABTB  amount  unpaid  of  his  shares  in  the  capital  stock,  any 

Waw^Lifb  longer  than  he  should  retain  the  same.    Each  policy  was 

amubancx  under  seal,  and  there  was  indorsed  on  each  a  memoranduni, 

SOCIBTT. 

signed  by  the  manager  of  the  Athenauwi^  to  the  e£fect  that 
all  the  within-mentioned  conditions  should  be  subject  to 
the  same  conditions  as  those  contained  in  the  original 
policy  granted  by  the  Prinoe  of  WcUm  Company,  ^  to  the 
intent  that  the  liability  of  the  assurance  shall  be  pre- 
cisely the  same  as  that  of  the  Prince  of  Wales  Company, 
and  that  the  sum  assured  by  the  within  policy  shall  be 
immediately  payable  (if  in  force)  upon  proof  being  given 
that  the  Prince  of  Wales  Company  have  paid  and  dis- 
charged the  sum  assured  by  them." 

JoddreU  died  on  the  12th  of  November,  1855.  On  the 
15th  of  December,  1855,  the  JFWnc^  of  Wales  Company 
gave  satisfitctory  proof  to  the  Athenceum  of  the  death  of 
JoddreU. 

On  the  15th  of  July,  1856,  the  Prince  of  Wales  Com- 
pany paid  £2000  on  one  of  the  original  policies  into  court 
in  a  cause  of  Prince  of  Wales  v.  Truehok^  in  which  thqr 
had  disputed  their  liability  on  their  own  policies.  On  the 
19th  of  August,  1856,  the  Prince  of  Wales  Company  paid 
into  court,  in  the  said  cause,  £9000,  the  residue  of  the 
sums  insured  by  them. 

On  the  6th  of  March,  1857»  the  said  sums  were  oidered 
to  be  paid  out  of  court  to  persons  claiming  under  the 
policies  granted  by  the  Prince  of  Wales. 

On  the  12th  of  July,  1856,  the  AthencBum  Company 
was  ordered  to  be  wound  up,  having  shortly  before  raised 
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considerable  rams  by  the  issuing  of  annuity  bonds  with  an       .1^'. 
express  limitation  of  liability,  and  incurred  various  simple  ^* 

contract  debts.     In  answer  to  an  inquiry,  when  the  sums        Lipb 
assured  by  the  AthetuBum  Company  had  become  payable     socibtt  ; 
to  the  IMnee  of  WdUa,  the  Chief  Clerk  certified  thai  tbay     £x  parti 
became  payable  on  some  one  of  the  above  dates.  walbs  lipr 

AfSURAKCa 
SOCIBTT* 

In  the  year  1852,  tl^e  Menior  Aj»urauce  Company 
re-insured  with  the  Aikencmvfi  a  life  which  they  had 
insured  for  Jg2QQ0w  This  was  done  by  an  indoniement, 
signed  by  the  secretary  and  three  directors  of  the  Athe^ 
ncBwn,  on  a  copy  of  the  Met^tor  policy,  to  the  offset  that 
the  Ati44n^um  guarafite^  the  Mentor  Company  the 
within  insurance  on  the  same  terms  and  conditiops,  and 
would  issue  a  policy  accordingly  when  required.  The 
benefit  of  this  contract  had  passed  to  the  Eagle  Office, 
which  had  purchased  the  business  of  the  Mentor.  On  a 
former  occasipn,  the  Vice-Chancellor  had  held  that  this 
memorandum  was,  in  equity,  a  binding  contract  to  grant 
a  policy  on  the  terms  of  the  Mentor  policy,  which  were 
for  payment  three  months  after  the  death.  The  life 
insured  by  the  Mentor  policy  dropped  on  the  17th  of  May, 
1856. 

The  following  facts  were  certified,  as  to  the  assets  and 
liabilities  of  the  company : — 

The  nominal  capital  of  the  AthencBum  was  £100,000. 

The  paid-up  capital  to  15th  of  December,  1855,  was 
£28,107  5«. 

The  additional  capital  paid  up  to  the  12th  of  July, 
1856,  was  £5119 15«.,  and  a  further  amount  of  £678  Be.  9d. 
was  rabsequently  got  in  in  respect  of  capital  by  the  official 
manager. 

Between  the  15th  of  December,  1855,  and  the  12th  of 
T  T  2 
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July,  1856,  the  directors  received  premiums  and  other 
assets  to  the  amount  of  £1022  12«.  4d.  The  official 
manager  had  since  got  in  additional  assets  to  the 
amount  of  £2697  lis.  lOd.  It  appeared  also  in 
evidence  that  a  total  amount  of  £38,000  had  been  received 
for  premiums. 

The  total  amount  of  life  losses  paid  up  to  the  15th  of 
December,  1855,  was  £10,555  18«.  8d.,  and  the  residue 
of  the  capital  and  assets,  with  the  exception  of  a  portion 
thereof  remaining  in  hand,  had  been  applied  in  paying 
annual  expenses,  interest  on  shares,  and  dividends 
(no  profits  having  ever  been  made).  It  also  appeared 
that  upwards  of  £29,000  had  been  spent  in  current 
expenses.  ^ 


The  Vice-Chancellor  had  previously  held  (ante,  p.  80), 
that  no  call  could  be  made  on  the  shareholders,  beyond 
the  amount  of  their  shares,  for  the  purpose  of  satisfying 
the  claim  of  the  Prince  of  Wales  Company,  and  the  ques- 
tion remaining  to  be  decided,  was  as  to  the  application  of 
the  assets  in  or  towards  satisfaction  of  the  different 
claimants. 


The  deed  of  settlement  of  the  Athenteum  Company 
contained  clauses  to  the  following  efiect: — 

Clause  28  provided  that  there  should  be  contained  in 
every  policy  or  other  contract  of  the  Society  a  reference 
to  the  deed,  and  a  proviso  limiting  the  scope  and  efiect  of 
the  contract  thereby  created,  so  that  the  same  should  take 
effect  and  be  satisfied  only  out  of  such  fiinds  and  pro- 
perty of  the  Society  as,  under  the  provisions  thereinafter 
contained,  should,  at  the  time  at  which  such  liability 
should  accrue,  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability ;  with  a 
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proviso,  that  nothing  therein  or  in  sach  contract  contained  i^^- 

should  limit  the  liability  of  any  shareholder  as  to  the  per-  rb 

formance  of  such  contract,  or  prejudice  the  rights  of  any  ^  li^^^" 

person  or  persons  against  any  shareholder,  under  or  by  absurancb 

virtue  of  the  statute.  i^^  partb 

Princb  of 
Walbs  Lifb 

The  31st  clause  provided  that  the  directors  should,  out  ^|oc'?bty  " 
of  the  respective  funds  thereafter  in  that  behalf  men- 
tioned, pay  all  sums  payable  under  any  policy  insured  by 
the  Society,  within  three  calendar  months  after  proof 
should  have  been  received  at  the  principal  office  of  the 
Society,  to  the  satisfaction  of  the  directors,  of  the  death ; 
and  also  like  proof  of  the  title  and  identity  of  the  party 
claiming  such  payment ;  with  a  power,  in  the  event  of  an 
epidemic  rendering  the  available  funds  inadequate,  to 
defer  payment,  allowing  interest  in  the  mean  time. 

The  82nd  clause  directed,  that,  independently  of  the 
reserved  fiind  thereinafter  mentioned,  there  should  be 
created  by  the  directors,  in  the  manner  thereinafter  men- 
tioned, out  of  the  moneys  and  property  of  the  company, 
two  separate  funds,  to  be  respectively  denominated  the 
"  Capital  Fund,"  and  the  '*  Life  Assurance  Fund,"  and 
that  separate  and  distinct  accounts  of  such  respective 
funds  be  kept  in  the  company's  books. 

By  clause  83,  the  ^  Capital  Fund  "  was  to  comprise  all 
moneys  subscribed  as  capital,  and  the  proceeds  of  sales  of 
forfeited  shares,  and  some  other  particulars. 

By  clause  84,  the  "  Life  Assurance  Fund"  was  to  com- 
prise the  premiums  and  profits  arising  firom  policies  of 
assurance  upon  lives  and  survivorships  to  be  granted  by 
the  company,  or  in  respect  of  endowments,  and  also  the 
produce  arising  from  the  sale  of  annuities,  and  other  pro- 
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1859.        Tisions  to  be  made  or  granted  by  the  Society,  and  the 
Rs  improvements  and  accamnlationB  thereon. 

ATHBNJBtTlC 
LiFB 

^^c^ETi^  By  clauae  86,  the  costs   and   ezpemfes  of  the  ontfit, 

Sx  PAKTB  establishment,  and  management  of  the   business  of  the 

Walks  LiFB  Society  were  to  be  paid  out  of  the  Life  Assurance  Fund. 

A88VRAKCB  Qut  ia  casc  such  ftind  could  not  be  made  available  or  pro- 

SOCIBTT.         ,        .       .       . 

ductive  m  time  to  meet  its  own  losses  imd  expenses,  or 

'"^  *  should  be  insufficient  to  satisfy  the  same,  then  a  compe- 
tent part  of  the  Capital  Fund  was  to  be  applied  to 
make  good  such  exigency  or  deficiency;  but  whenever 
the  Capital  Fund  should  be  resorted  to,  the  sum  or  sums 
to  be  borrowed  or  taken  therefrom  were  to  be  replaced, 
with  interest  at  £5  per  cent.,  out  of  the  life  Assurance 
Fund. 

The  86th  and  87th  clauses  directed  interest  to  be 
paid  on  the  capital  out  of  the  profits,  accounts  of  which 
were  to  be  made  out  quinquennially. 

And  the  88th  clause  directed  that  one-tenth  of  the 
clear  profits  should  be  apportioned  to  the  shareholders, 
and  three- tenths  to  the.  participating  policy-holders,  by 
way  of  bonus,  and  that  one-tenth  should  form  a  reserve 
or  guarantee  fiind  for  the  purchase  of  shares,  or  to  pay 
off  the  shareholders,  or  fi>r  any  emergency  that  might 
arise,  as  the  directors  might  from  time  to  time  think  pro- 
per. The  remaining  one-tenth  was  to  be  appropriated  in 
such  manner  as  the  directors  should  consider  calculated  to 
promote  the  interests  or  reputation  of  the  Society. 

The  case  came  on,  upon  a  Bnmm<m&hy^ePrmc$o/ffaU» 
Company  to  consider  the  certificate,  and  asking  a  direc- 
tion that  the  official  manager,  or  the  contributories,  might 
be  directed  to  recoup  to  the  Prince  of  Wdks^  in  or  towards 
discharge  of  their  debt,  so  much  as  might  be  neoessaiy 
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of  the  capital  fdnd  and  property  of  the  company  which  would 
have  remained  unapplied  and  undisposed  of,  and  inappli- 
cable to  prior  claims  and  demands^  had  such  capital  stock, 
funds,  and  property  been  applied  and  disposed  of  in  pur- 
suance of  the  provisions  of  the  deed  of  settlement ;  or  to 
recoup  the  assets  which  had  been  applied  in  payment  of 
simple  contract  creditors,  or  to  recoup  the  sums  paid  as 
interest  or  dividends  to  shareholders. 


1S60. 

Rb 
Atbbnjbuic 

LiPB 
A88DBANCB 

Socibtt; 

£X   PARTB 

Pbinch  of 
Walb8  Lipb 

ASSOBAMCB 
SOCIBTT. 

Statemtnt. 


Sir  H»  Cairns^  Q.  C,  and  Mr.  Chraham  Hastingd^  for 
the  Prince  of  Wales. 


ArgttmtnU 


1.  As  to  the  construction  of  our  policies : — 

By  the  instruments  themselves,  coupled  with  the  indorsed 
memorandums,  our  claims  became  payable  on  either  of  two 
events  which  should  first  happen,  viz.  the  expiration  of 
three  months  after  proof  of  death,  or  the  payment  by  the 
Prince  of  Wales  of  the  claim  against  them. 

Independently  of  tiiis,  we  say  that  our  claim  became  a 
charge  on  the  assets,  without  waiting  for  the  expiration  of 
three  months,  after  which  it  became  actually  payable. 


When  the  date  is  thus  fixed,  we  are  entitled  to  be  paid 
out  of  all  the  assets  then  in  hand  not  applicable  to  prior 
claims,  and  also  out  of  all  the  assets  which  ought  to  have 
been  in  hand  if  the  jHrovisions  of  the  deed  had  been 
obeyed.  Whatever  had  then  been  or  has  since  been  mis- 
applied, should  now  be  recouped.  In  working  out  this 
equity,  the  simple  •contract  creditors  who  have  the 
unlimited  liability  of  the  shareholders  to  look  to,  must 
not  diminish  our  fund ;  and  to  the  extent  to  which  they 
have  been  paid,  we  are  entitled  to  stand  in  their  place,  on 
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1850.  the  principle  of  marshalliDg,  and  to  have  calls  made  on 

Rb  the  contribatories.    We  are  also  entitled   to   the  same 

^"f^  relief,  to  the  extent  of  interest  and  dividends  improperly 

^qIcikty^  paid,  or  of  any  other  misapplications  of  the  fiind  on  which 

Ex  PARTB  our  policy  was  a  charge. 

PRinCB  OF 

AB8URANCB        Mt.  Jamssj  Q.C.}  and  Mr.  2\  SUveM^  for  the  JEagle 
sociBTT.      Company. — Our  claim  became  payable  immediately  on 
ArguauHL      our  own  liability  arising,  viz.  17th  August,  1856,  and  we 
take  priority  from  that  date. 

Mr.  Danid^  Q.C.,  and  Mr.  Berkeley^  for  the  creditors' 
representative. 

Mr.  BoU,  Q.C.,  and  Mr.  Lewis^  for  the  official  manager. 
— We  dispute  the  existence  of  any  charge  on  the  assets  in 
fiivour  of  policy-holders,  except  to  this  extent,  that  they 
are  entitled  to  a  receiver  to  protect  the  assets.  This  is  all 
that  is  decided  in  Law  v.  The  London  Indisputable  Com- 
pany (a),  JRobeon  v.  M^  Creight  (6),  or  JDurhanCe  case  (c). 

It  is  impossible  to  say  that  each  policy-holder  acquires, 
at  a  given  moment  of  time,  an  absolute  charge  on  a  fond, 
which  is  necessarily  a  fluctuating  fond,  applicable  in  the 
hands  of  the  directors  to  current  expenses  and  other  pur- 
poses. If  the  ftind  were  tied  up  and  set  aside,  there 
might  be  a  charge  upon  it,  but  while  it  remained  under  the 
dominion  of  the  company,  properly  applicable  to  the  con- 
duct of  their  business—  to  say  that  there  was  a  series  of 
charges  upon  it,  would  be  to  attach  to  the  ownership  of 
property  incidents  which  are  inconsistent  with  it. 

Again,  the  suggested  construction  of  this  deed  would 
render  it  impossible  for  the  business  to  be  carried  od. 
The  true  construction  is    only   this,    that  shareholders 

(0)  1  E.  &  J.  223.  ip)  6  W.  R.  385.  (c)  4  K.  4c  J.  517. 
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are  not  to  be  personally  liable,  and  that  the  remedy 
is  to  be  against  the  property  of  the  company.  No 
question  of  charge  on  the  past  assets  can  therefore 
arise :  Maminfftan  y.  JSiane  (a)  illustrates  this. 

The  sums  received  for  premiums  have  gone  in  neces- 
sary and  proper  expenses  of  management. 

It  is  impossible  to  require  the  shareholders  to  recoup 
interest  or  dividends  received  by  them  before  the  Plain- 
ti&'  claim  arose,  any  more  than  you  can  call  on  a  mort- 
gagor for  back  rents  before  you  take  possession. 
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The  Vios-Chanoellob  sidd  that  he  was  of  opinion,  as 
he  had  held  in  Law  v.  The  London  Indisputable  Company^ 
that  claimants  under  policies  had  a  charge  of  such  a 
description  as  would  entitle  them  to  a  receiver ;  but  called 
on  Sir  H.  Caima  to  reply  as  to  his  alleged  right  to 
priority  and  to  follow  assets  which  had  at  any  time  been 
taken  from  the  fund,  and  have  the  amount  recouped. 

Sir  H.  Caimst  in  reply. — The  argument  is,  that  our 
charge  amounts  only  to  a  right  to  get  paid  out  of  what 
happens  to  be  in  the  till  at  the  time  when  we  apply  for  a 
receiver.  The  analogy  of  a  mortgagor  does  not  apply, 
because  he  is  quasi  tenant  to  the  mortgagee.  If  the  company 
tell  us  your  claim  is  a  charge  on  a  certain  fund,  our  right 
cannot  depend  on  the  time  when  we  ask  for  a  receiver* 
We  contracted  under  the  protection  of  the  deed,  and  have 
a  right  to  have  any  misapplication  of  the  assets  made 
good.  The  policy-holder's  right  under  the  deed  and  the 
contract  is  for  an  account  of  the  fond  applicable  to  his 
claim*  which  ought  to  have  been  forthcoming  when  his 
claim  accrued. 


(a)  2  De  G.  &  J.  292. 
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The  Vios-Chakokllor. — ^The  ground  k  clear  to  tliis 
extent,  that  there  is,  at  any  rate,  sach  a  charge  aa  will 
warrant  the  appointment  of  a  reoeiTor.  The  case  must 
stand  over  till  Miehadtnas  Term. 

DeCb  9.< — It  was  suggested  that  if  the  question  of  prio- 
rity between  the  Ptince  of  WaleB^  die  Ea^le^  and  the 
other  creditors  were  settled,  an  arrangement  might  be 
come  to  in  other  respects ;  and  the  argument  was  resumed 
on  this  footing* 

Sir  JET.  CainM^  Q.C. — The  terms  of  the  deed  and 
policies  contemplate  priority  among  the  chaises,  because 
they  appropriate  to  each  claim  the  fiinds  ^  not  appli- 
cable to  prior  charges."  They  also  distinguish  between 
liability  and  payment,  so  that  a  claim  became  a  charge 
as  soon  as  established,  altiiough  tiie  day  of  payment  was 
deferred. 


Mr.  BoUi  Q.C. — I  am  not  concerned  in  a  qaestion 
of  priority  between  creditors ;  but  there  may  be  some 
difficulty  in  deciding  priorities,  without  determining 
first  what  the  fhnd  is  against  which  the  charges 
operate. 

Mr.  Daniel^  Q.C. — There  are  two  classes  of  creditors : 
those  who  have  the  unlimited  liability  of  the  shareholders ; 
and  the  annuity  creditors,  who  are  limited  to  the  assets. 
Dn  behalf  of  the  latter,  if  the  chaige  is  only  on  the  fund 
that  remains,  priority  becomes  material  to  Ibem ;  and  I 
contend  that,  until  the  date  of  the  winding-up  order,  no 
policy-holder  had  taken  the  step  of  obtaining  a  receiver, 
so  as  to  mature  his  claim  into  a  charge.  We  are,  there* 
fore,  entitled  to  come  in  pari  passu  with  them. 
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Viob-Chakckllor  Sib  W.  Paob  Wood—  ^g^ 

Rb 

The  inquiry  directed  by  the  order  has  turned  oat,  to  some    atbbn^uk 

extent,  nnprofitable.    It  is  an  inquiry  when  the  seyeral    abbv^mcu 
sums  due  to  the  Pirinct  of  Walea  Company  became  payable.     Sooim^  ; 
Upon  the  question,  as  to  the  efiect  of  the  instruments,  I    prircb  07 
am  of  opinion  that  the  contract  of  re-insurance  was  essen-  ^jjg  *ij^Jf J" 
tially  a  contract  of  indemnity,  and  that  would  have  been      Sooibtt. 
so,  independently  of  the  memorandum  indorsed  on  the      Jwdgwunu 
policy ;  consequently,  I  must  hold  that  the  money  was  not 
payable  to  the  Prince  of  fVaUs  until  proof  was  given  that 
the  Prince  of  Wales  Society  had  paid  and  discharged  the 
sum  insured  by  their  own  policy.    That  is  to  say,  the]iVinctf 
of  Wales  became  liable  to  pay  JoddreWs  executors,  three 
months  after  proof  of  his  death,  but  the  AthencBum  was  not 
liable  by  the  terms  of  the  re-insurance  to  make  the  repay- 
ment until  proof  was  given  to  them  of  the  payment  by 
the  Prince  of  Wales,    The  actual  payment  by  the  Prince 
of  Wales  must  be  taken  to  have  been  made  only  when 
the  money  was  paid  out  of  Court  to  the  adverse  claimants. 
Other  periods  were  suggested  in  argument.    Thus,  the 
date  of  payment  into  Court  was  referred  to  as  supplying 
the  date  of  payment.    But  until  the  money  was  paid  out» 
it  was  always  possible,  that,  under  some  proceedings,  the 
claim  against  the  Prince  of  Wales  might  have  been  suc- 
cessfully disputed,  and,  therefore,  the  circumstance  of  the 
money  being  paid  in,  to  abide  the  decision  of  the  Court, 
will  not  justify  me  in  saying,  that  the  subsequent  decision 
in  favour  of  the  claimants  must  relate  back  to  the  time 
of  the  order  for  payment  in,  so  as  to  make  that  the 
date  of  payment.     Such  a  view  is  yet   more   strongly 
excluded    by  the  £Act,    that   the    payment    into  Court 
seems  to  have  been,  to  some  extent,  a  matter  of  arrange- 
ment 


Then,  this  question  was    ai^ed,   whether,  although 
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the  payment  was  deferred,  the  amonnt  did  not  become 
at   an  earlier  period  a  charge  upon  the  funds  of  the 
Society,  by  virtue  of  the  whole  tenor  of  the  deed   and 
policies.      The    policies   not   merely   contain    provisoes 
against  unlimited  liability,  but  the  form  of  each  policy 
is,  that  "  the  funds  remaining  unapplied  and  undisposed 
o^  and  inapplicable  to  prior  claims,"  shall  be  liable  to 
answer  the  demand.    That,  in  itself,  shows  that  the  con- 
tract makes  a  broad  distinction  between  payment  and 
liability.     Now,  referring  to  the  31st  section  of  the  deed 
of  settlement,  I  find  that  all  sums  insured  are  to  be  paid 
three  months    after  proof  of  the  death,  although    the 
liability  arises  immediately  on  the  death.      The  terms 
of  that  clause  displace  the  observation,  that  the   time 
of  payment  must  govern  the  right  to  a  charge,  it  being 
clear  that  it  treats  the  liability  as  created  on  proof  of 
the  death,  although   the   payment  was  not   to  be   until 
three  months  later.    Then  comes  the  question,  what  is 
the   efiect  of   the    creation    of   this   liability;    and  the 
argument  on  the  part  of  the  official   manager  on   the 
former  occasion  was,  that  the  Court  could  not  fasten  a 
charge  on  these  funds,  but  that,  at  the  most,  it  could  only 
deal  with  them  like  property  in  the  hands  of  an  executor, 
as  to  which  the  creditors  would  have  a  right  to  a  receiver, 
in  order  to  secure  the  fund,  but  no  independent  right  to 
fasten  a  charge  upon  it,  so  as  to  make  the  holders  of  it 
trustees  for  them.    I  had  to  consider  that  point  fiilly, 
and  my  impression  was  fevourable  to  that  view,  until  I 
came  to  scrutinise  closely  the  deed  itself.    The  terms  of 
the  deed  give  a  different  character  to  the  charge,  and 
almost  entirely  remove    the  argument  founded   on  the 
alleged  inconvenience,  and  almost  impossibility,  of  carry- 
ing on  the  business,  which,  it  was  said,  would    be  the 
result  of  treating  each  policy  as  a  charge  on  the  fund 
then  in  hand.    It  was  said  that  the  salaries  and  daily 
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expenses  could  not  be  defrayed.    Bat  the  deed  carefully        ^®^- 

meets  this  difficulty.  Rb 

Atbbnjbum 

LiFB 

The  28th  section  directs  that  every  contract  is  to  con-   "^^ci*  xVi" 
tain  a  reference  to  the  deed,  and  a  proviso  for  payment     ex  pabtb 
out  of  the  funds  disposable  at  the  time  when  the  liability  \^*La»  Lifb 
should  accrue,  and  then  goes  on  to  negative  unconditional   Amubakcb 

liability.    And  in  the  instrument  itself  the  directors,  not         

content  with  relying  on  the  words  of  the  deed,  create  a  ^ 

charge  on  the  assets,  which  can  only  mean  such  assets  as 
shall  be  available  at  the  time  when  the  liability  may  arise. 
But  how  was  the  business  to  be  carried  on  subject  to  such 
charges?  This  is  easily  answered  by  reference  to  the 
deed.  Clauses  82 — 88  clearly  direct  what  the  manager 
is  to  do.  There  are  to  be  two  funds,  the  Capital  Fund, 
and  the  Life  Assurance  Fund ;  the  one  derived  from 
the  calls  and  similar  sources,  the  other  from  premiums 
and  the  like.  Then  the  85th  clause  directs  that  the 
Life  Assurance  Fund  is  to  be  applied  in  defraying  the 
costs  of  management,  and  in  pajrment  of  losses  upon 
policies,  and  that,  if  it  fisdls,  the  Capital  Fund  is  to 
make  good  the  claims  of  policy-holders.  These  payments 
were  to  be  made  pari  passu,  and  the  directors  might 
say  to  any  claimant,  "  If  the  ftmds  shall  be  sufficient, 
i.  e.  until  both  Capital  Fund  and  Life  Assurance  Fund 
shall  be  exhausted,  we  will  pay  your  claim  out  of  them, 
but  we  must  pay,  at  least  pari  passu  with  you,  if  not  in 
priority  to  you,  all  the  proper  current  expenses  of  the 
business.'* 

Then  comes  the  question  as  to  priority. 

Now,  when  you  have  a  fixed  period  of  liability,  difierent 
in  each  case,  viz.  then,  and  only  then,  when  proof  of 
death  is  made,  and  when  you  find  that  the  time  of 
payment  does  not  correspond  with  this,  being  three  months 
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1850.        after  proof  of  death,  it  becomes  material  to  determine 

Kb  when  the  liability  on  the  policy  held  by  the  Prince  of  fVdUs 

LipB         Society,  as  distinguished  from  the  time  of  payment,  arose. 

^IScwt"    The  duty  of  the  directors  is  pointed  out  in  the  deed.   It  was 

Bx  FAKTB     their  duty,  when  a  claim  came  in,  to  write  oif  the  amount 

Walbb  LiFB   ^'^  *^®"^  ledger,  the  Society  being  liable  for  that  amount, 

AasuBANCB    though  it  WQuld  not  be  immediately  payable.     This  dis- 

'      poses  of  the  question  of  priority,  because  the  whole  deed 

^"^^  throughout  distinguishes  liability  from  payment.  Besides 
the  distinction  as  to  dates,  we  have  such  phrases  as 
^  claims,  debts,  and  liabilities,"  and,  therefore,  to  deter- 
mine the  priority,  what  I  must  look  to  is  the  time  when 
the  liability  accrued.  The  liability  of  the  Aihenogwn  to  the 
Prmoe  of  Wales  Society  accrued  when  the  Prince  of  Walee 
office  proved  the  death  of  Joddrell^  which  is  found  to 
have  been  the  15th  of  December,  1855.  The  liability  on 
the  policy  held  by  the  Eagle  Company  accrued  at  a  later 
date,  and  they  and  all  the  ani^uity  creditors  will  come  in 
according  to  the  dates  at  which,  under  their  respective 
instmmentSy  the  funds  became  liable  to  them.  If  the 
policies  were  treated  as  becoming  charged  on  the  fiind  from 
the  date  of  their  creation,  no  dividends  could  ever  be 
declared ;  but  the  difficulty  is  removed,  when  each  policy 
is  treated  as  a  charge  from  the  moment  when  it  becomes  a 
^laim. 

If  there  were  any  doubt  on  the  terms  of  the  deed,  I 
think,  that,  considering  the  express  exclusion  of  individual 
liability,  it  might  be  assumed  that  the  directors  repre- 
sented to  the  creditors,  that  they  were  to  have  the  fullest 
remedy  against  the  assets  of  the  company,  and  that  these 
assets  should  be  kept  carefully  apart  for  them,  and  the 
payments  be  duly  made  thereout 

As  to  the  effect  which  that  may  have  on  the  liability  of 
the  directors,  or  of  the  other  shareholders,  who  may  have 
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had  payments  made  to  them,  notwithstanding  these  oat- 
standing  liabilities,  I  express,  no  opinion. 

Strictly,  there  ought  to  be  further  inquiries  directed. 
The  only  inquiry  was,  when  the  respective  sums  became 
payable,  which  is  an  inconclusive  question.  What  I  hold 
is,  that  the  charge  of  the  Prince  of  Wales  Society  took 
efiect  on  the  15th  of  December,  1855,  when  proof  of  the 
death  was  given ;  and  if  in  point  of  form  it  should  be 
necessary  to  have  further  inquiries,  I  shall  answer  them 
to  the  effisct  I  have  stated. 


1859. 

Rb 
Athbhjbum 

LiFB 

AsaURAHCB 

SOCZBTT  ; 

Ex   PARTB 

Pbimcb  op 
Walbs  Lifb 
Absubanob 

SOCIBTT. 


DRAKE  t;.  STMES. 


Dtcbtk. 


Pkading'-^ 


X  HIS  case  came  on  upon  exceptions  to  the  answer.    The 

bill  was  filed  by  a  shareholder  against  the  directors  of  an  ^^^ 
insurance  company,  which  h|id  been  carrying  on  busineisg        Booka. 

for  twenty-two  years.    It  charged  misapplication  of  the  2[t«rt«°i»Bhr 

funds,  improper  declarations  of  bonuses  and  dividends,  ^^  form  wbipfa 

unauthorised  investments,  and  other  irregularities.  opprcwi?e 

to  require  a 
detailed 

The  47th  interrogatory  required  the  Defendants  to  set  ^/JT*!*^  \ 
out  a  list  of  the  lives  on  which  all  existing  policies  had  anawer  by 
been  granted,  the  age   of  each,  the  amount,  including  book^^m^ha 
bonuses,  secured  by  each  policy,  the  amount  of  annual  pre-  JJ^  ^Jj  ^ 
mium,  and  the  date  of  each  policy,  and  also  an  account  of  *°<^  ezpiana- 

tloD*,  and  io 

all  re-insurances  with  the  amounts  re-insured,  imd  the  pre-  tnch  a  manner, 

1 1     •  «  aa  to  make  it 

mmm  payable  m  each  case.  u  eooTenient 

ae  ponible  for 
the  Plaintiff  to 

The  59th  interroffatory  required  the  Defendants  to  set  eontuit  them. 

®         •'       ^  Accordingly, 

io  answer  to 
interrogatories  ai  to  policies  and  inTSStmants  of  an  Insurance  Company  of  which  Defendants 
ware  director*— J7m,  that  it  waa  not  sollieiant  to  sehednla  a  laige  namber  of  ledgers,  policy 
books,  and  the  like,  and  to  say  that  the  books  were  correct,  and  the  Defendants  willing  to 
be  bound  thereby ;  that  the  Defendants  coald  not  set  forth  any  infonnation,  except  what  was 
contained  in  the  books ;  and  that  the  detailed  partieolart  asked  for  woald  oocopy  many 
handrad  folios. 
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forth  on  what  particular  seearities  the  moneys  belonging' 
to  the  society,  on  the  3rd  of  July,  1855,  and  each  and 
every  part  thereof,  were  invested,  or  fin>m  whom  the 
same  were  dne  and  owing ;  and  what  was  the  amount 
invested  in  mortgages  in  the  United  Kingdom  and 
Government  Securities,  stating  the  amount  of  each  par- 
ticular security. 

The  60th  interrogatory  made  similar  inquiries  with 
reference  to  the  present  state  of  the  investments. 

The  answer  to  the  47th  interrogatory  was  as  follows — 

^  In  many  instances  re-assurances  have  been  e£Fected  by 
the  Society  in  respect  of  policies  granted  by  it  and  now 
existing.  The  boohs  of  the  Society  will  show  what  the 
lives  are  on  which  the  policies  now  existing  were 
granted,  and  the  age  of  each  such  life,  and  the  amount, 
including  bonuses,  secured  by  each  such  policy,  and  the 
amount  of  annual  premium  payable  thereon,  and  the  date 
when  each  such  policy  was  efiected.  Also  what  re-in- 
surances have,  from  time  to  time,  been  effected  on  such 
policies,  and  for  what  sum,  and  for  what  premium  each 
such  re-insurance  has  been  effected.  We  believe  that  the 
said  books  are  correct,  and  we  are  willing  to  be  bound 
thereby;  and  we  cannot  set  forth,  as  to  our  belief  or  other- 
wise, any  information  as  to  the  policies  granted  by  the 
Society  or  the  re-assurances  effected  by  it,  except  what  is 
contained  in  the  said  books.  To  set  forth  the  particulars 
required  by  the  47th  interrogatory  filed  by  the  Plaintiff 
relative  to  the  said  policies,  and  re-assurances  would  occupy 
many  hundred  folios,  and  under  these  circumstances  we 
submit,  that  the  Plaintiff  is  not  entitled  to  require  from  us 
any  forther  answer  to  the  47th  interrogatory." 


The    answer  to   the   59th   interrogatory   stated   that 
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the  moneys  belonging  to  the  Society  on  the  day  named 
amounted  to  £141,000,  of  which  £8384  Ss.  Id.  was 
invested  on  mortgage  secarities  in  the  United  Kingdom, 
£20,000  on  mortgage  secarities  in  the  United  States,  and 
£112,618  %8.  SiLi  residue  thereof,  was  invested  in  other- 
securities,  consisting  principally  of  loans  on  personal 
security  nuule  to  persons  who  had  effected  insurances 
with  the  Society ;  and,  after  explaining  some  loans  which 
had  been  particularly  referred  to  in  the  bill,  proceeded 
thus — "  Except  as  appears  firom  the  books  of  the  Society 
we  cannot  set  forth,  as  to  our  belief  or  otherwise,  on  what 
particular  securities  the  moneys  belonging  to  the  Society 
and  invested  on  the  3rd  of  July,  1855,  or  each  or  any  part 
thereof,  was  invested,  or  from  whom  such  moneys  or  each 
or  any  part  thereof  were  due  or  owing,  or  what  the  mort- 
gages in  the  United  Kingdom  were  upon  which  so  much 
of  these  moneys  as  was  invested  upon  such  mortgage  secu. 
rities  was  invested,  or  what  were  the  Government  Stocks 
on  which  so  much  of  the  said  moneys  as  were  invested  in 
Government  Stocks  of  Great  Britain  was  invested,  or 
what  was  the  amount ;  but  we  believe  that  these  particulars 
appear  from  the  books  of  the  Society,  and  that  the  state- 
ments contained  in  such  books  relative  to  the  said  parti- 
culars are  correct,  and  we  are  willing  to  be  bound  thereby ; 
and  we  submit  that  we  ought  not  to  be  required  to 
make  any  further  answer  to  the  59th  of  the  interro- 
gatories filed  by  the  Plaintifls  than  such  as  is  herein  con- 
tained." 


1S59. 


Statement. 


A  similar  answer  was  given  to  the  60th  interrogatory. 


The  answer  also  alleged  that  it  would  be  injurious  to 
the  Society  and  those  who  had  dealings  with  it,  to  publish 
the  names  of  the  debtors,  and  claimed  to  be  allowed  to 
seal  up  such  portions  of  the  books  as  would  disclose  the 
names. 

VOL.  I.  u  u 
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The  Schedule  of  docaments  was  in  the  following  form^ 

10  Ledgers  from  1837  to  1859. 

7  Journals  »,  »» 

8  Cash  Books       „  „ 
18  Policy  Books    ,,  „ 

2  Boxes  of  Securities,  Nob.  1  and  2. 

9  Minute  Books  from  1837  to  1859. 

Balance  Sheets  from  the  year  1842  to  the  year  1858, 
both  inclusive. 
Annual  Reports  from  1842  to  I8589  inclusiye. 

On  a  motion  in  chambers  for  production,  the  Defendants 
applied  for  permission  to  seal  up  portions  of  the  books. 

This  was  refosed,  but  the  Plainti£P  was  prohibited 
ttom  publishing  die  information  he  might  obtain  from 
the  books ;  and  immediately  afterwards,  exceptions  were 
filed. 


Argtim^nL         Mr.  Bolt,  Q.C.y  and  Mr.  CoUi  for  the  exceptions,  cited 
WhiU  V.  WiUiam$(a). 

Mr.  James,  Q.C.,  Sir  JET.  Caimsj  Q.C.,  and  Mr.  CoUon, 

for  the  Defendants. 


Judgment.       ViCE-CuAKCELLOE  SiR  W.  PaOK  WoOD: — 

I  am  of  opinion  that  some  more  distinct  reference  to 
these  books  is  necessary,  though  I  am  not  disposed  at 
present  to  say  precisely  what  would  suffice.  As  the 
answer  stands,  it  is  clearly  insufficient,  and  the  exceptions 
must  be  allowed ;  but  I  must  reserve  the  costs— not  with 

(a)  8  Yes.  103. 
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any  reference  to  the  merits  of  the  case,  but  merely 
on  account  of  the  form  of  the  interrogatories.  It  is 
extremely  di£Gicalt  for  a  Defendant  to  know  how  to  answer 
questions  put  in  such  a  shape.  It  is  unfortunate  that  care 
is  not  taken  so  to  frame  interrogatories,  as  to  enable  a 
Defendant  to  put  in  an  answer  without  an  oppressive 
amount  of  inconvenience.  Here,  the  Defendants  have 
been  carrying  on  business  for  twenty-two  years,  and  they  are 
asked  to  set  out  a  list  of  all  the  lives  insured,  with  their 
respective  ages,  the  amounts  insured,  thcT  bonuses  awarded, 
the  rates  of  premium,  and  the  date  of  each  policy. 
All  these  particulars,  I  apprehend,  must  be  contained 
in  the  policy-books,  and  probably  in  a*  form  which  would 
render  it  easy  to  consult  them;  but  it  would  be  desirable 
to  have  some  reference  to  the  different  heads  of  information. 


1859. 


Judgment, 


Then  the  interrogatory  on  which  the  third  exception  is 
founded,  asks  a  variety  of  questions  as  to  the  investments 
of  the  Company's  property.  As  to  this,  there  is  a  good 
deal  of  information  given  in  the  answer,  and  there  is 
certainly  no  appearance  of  a  desire  to  evade  the  questions. 
To  require  the  Defendants  to  set  out  the  names  of  all  their 
debtors  is  what  the  Court  would  no  more  do  than,  in  a 
dispute  between  banking  partners,  it  would  require  a  state- 
ment of  the  balance  of  every  customer  of  the  firm.  Still, 
the  answer  is  not  sufficiently  explicit ;  but,  in  consequence 
of  the  oppressive  form  in  which  the  interrogatory  is  put, 
I  prefer  to  reserve  the  costs  of  this  exception  also. 


The  fourth  exception  refers  to  the  present  state  of  the 
investments.  By  the  answer,  the  Defendants^  while  sub- 
mitting to  produce  their  books,  claim  to  be  allowed  to  seal  • 
up  the  parts  which  show  the  names  of  their  debtors.  This 
contention  was  raised  in  chambers  on  the  motion  for  produc- 
tion, and  an  order  was  made  for  production  of  the  books, 
subject  only  to  the  restriction,  that  the  Plaintiff  should 
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not  be  at  liberty  to  publish  the  information  obtained  from 
them.  If  this  had  been  otherwise  decided,  and  the  books 
could  have  been  sealed  up  in  the  manner  proposed,  the 
answer,  by  reference  to  those  books,  would  have  been 
altogether  insufficient,  and  I  should  not  have  hesitated  to 
give  the  costs  of  this  exception ;  but  it  appears  that  the 
exceptions  were  filed  immediately  after  that  decision  in 
chambers;  and  as  the  complete  books  are  open  to  the 
Defendants,  I  shall  reserve  these  costs. 


The  rule  of  practice  founded  on  Lord  EldovCs 
judgment,  in  White  v.  WiUiams^  I  take  to  be  this: 
When  interrogatories  are  of  a  character  which  would 
make  it  oppressive  to  compel  the  Defendant  to  set  out 
precisely  all  the  particulars  called  for,  the  Defendant 
is  justified  in  answering  by  reference  to  books,  if  he 
says  that  they  contain  the  best  information  which  he 
is  able  to  give  in  answer  to  the  interrogatories.  What 
Lord  Eldon  says  is  this — "  I  cannot  permit  accounts 
to  be  thrown  into  the  Master's  office,  unless  the  body  of 
the  answer  contains  an  averment  that  this  is  the  best 
account  the  Defendants  can  give.  The  principle  upon 
which  I  go  is,  that  the  Plaintiff  has  a  right,  in  a  suit 
for  an  account,  to  have,  by  the  answer  connecting  itself 
with  books  and  accounts  referred  to  as  part  of  the 
answer,  the  fullest  information  the  Defendants  can  give 
him." 


The  result  of  these  observations  appears  to  me  to  be, 
that  the  books  ought  to  be  referred  to  with  such  explana- 
tions, and  in  such  a  manner,  as  to  make  it  as  convenient 
as  possible  for  the  Plaintiff  to  consult  them.  Therefore, 
it  is  not  enough  to  say — this  large  collection  of  books, 
including  10  ledgers,  7  journals,  8~  cash  books,  and  13 
policy-books,  contains  everything  you  want.  It  is  the 
duty  of  a  Defendant  to  give  a  specific  answer  to  a  specific 
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qaestibn.  It  should  have  been  pointed  oat  in  what  books 
information  as  to  the  securities  was  to  be  found,  where 
the  particulars  of  the  policies  were  to  be  sought  for,  and 
the  like,  so  as  to  narrow  as  far  as  possible  the  sources  of 
information  through  which  the  Plaintiff  would  have  to 
search.  While  throwing  out  this  general  suggestion,  I 
must  add,  that  it  is  the  duly  of  the  solicitors  on  either 
side,  without  reference  to  any  irritation  which  may  have 
existed,  to  endeavour  to  give  and  to  accept  the  informa- 
tion which  must  be  given,  in  the  least  costly  and  most 
convenient  form.  I  do  not  define  precisely  in  what  form 
the  Defendants  should  answer  the  interrogatories,  nor  do 
I  say  that  they  are  bound  to  do  more  than  point  out  the 
best  way  in  which  the  information  may  be  got  from  the 
books.  But  the  answer  does  not  even  do  this,  and  I  am 
obliged  to  allow  the  exceptions. 


1859. 


Judgment. 


RHODES  V.  RHODES. 

1  HIS  was  a  suit  by  the  executors  for  the  administration 
of  the  estate  of  Thomas  JRhodesy  the  testator,  who  died 
on  the  23rd  of  June^  1856. 

The  testator  was,  from  1843  to  1854,  in  partnership 
with  the  executors  of  his  brother  William^  deceased,  as 
brickmakers.  In  1854,  Thomas  Rhodes  retired  firom  the 
business  in  fiivour  of  his  son,  Thomas  ^.  Rhodes;  and  on 
the  settlement  of  accounts  there  appeared  a  balance  of 
£2100  due  to  Thomas  Rhodes,  which  was  entered  as  a 
liability  of  the  new  firm. 


iseo. 

JanMth,  IM. 

DthtoroMd 

Crtditar^ 

IntereMt-^ 

PartmvBhip. 

A  partner 
retired  from  a 
Arm  carrying 
on  the  basinets 
ofbrlckmakers, 
and  his  son 
was  intnxlaced 
in  bis  place. 
Tbe  capital  of 
tbe  father  was 
entered  as  a 
liabiUtyofthe 
new  firm : — 
HeUt,  tbat  It 
did  not  carry 
interest. 


The  Chief  Clerk  found  that  this  debt  bore  interest  at 
51.  per  cent,  firom  the  1st  of  January,  1854. 
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The  surviving  executors  of  WUliam  Rhodes,  in  an 
a£Gidavit,  had  described  the  debt  as  bearing  interest^  and 
did  not  appeal  from  this  decision ;  but  Thomae  W.  JBhodea 
took  out  a  summons  to  vary  the  certificate,  by  finding 
that  no  interest  was  due  upon  the  debt 


AfyumenL  Sir  JET.  Caims^  Q.C.,   and  Mr.  Kifigdon^  for  Thcmaa 

W.  Rhodes. — ^A  debt  does  not  carry  interest  unless  by 
agreement,  express  or  implied,  or  by  force  of  the  statute 
8  &  4  Will.  4,  c.  42,  and  here  no  day  was  fixed,  and  there 
was  no  agreement  on  the  subject,  nor  was  any  demand  fi>r 
payment  made  under  the  statute. 

Mr.  WiOcoch,  Q.C.,  and  Mr.  RoupeU,  for  the  Plaintiffs. 
— A  debt  due  firom  a  partnership  to  a  retiring  partner 
bears  interest  by  custom :  HaviUcmd  v.  Bawerbank  (a), 
Blaney  v.  Hendricke^b)^  Farquhar  v.  Morri»{e\  Craven 
V.  TiokeU{d). 

Mr.  RolU  Q.C.,  and  Mr.  Osborne^  for  the  executors  of 
W.Rhodes. 

Sir  H.  Cairns^  in  reply. — There  is  no  custom  as  to 
interest  which  the  Court  recognises,  except  in  the  case  of 
bankers. 


Judgment.      ViCB-ChAKCELLOB  SiR  W.  PaGE  WoOD: 


The  simple  question  in  this  case  is,  whether  interest  is 
to  be  allowed  on  money  due  to  the  testator  firom  his  son 
and  another  person,  as  partners  in  a  business  firom  which 


(a)  1  Ca.  60,  and  see  52,  n. 
(>)  2  W.  Bl.  761. 


(o)  7  T.  R.  124. 
(d)  1  Yes.  Jan.  60. 


Judgmtnt, 
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the  testator  bad  retired.     It  is  settled  by  tbe  autborities,       J^^ 
tbat  interest  cannot  be  recovered  on   a  debt  except  by       Rbooxs 
force  of  an  express  or  implied  contract,  or  by  the  statute      rhodbs. 
which  makes  interest  run  from  the  time  of  a  demand  for 
payment 

It  is  not  contended  that  there  was  any  demand,  or  any 
express  contract  as  to  interest.  The  only  cases  in  which 
I  find  that  a  contract  for  interest  has  been  implied,  are 
these : — ^first,  where  a  day  is  fixed  for  payment ;  secondly, 
where  there  is  a  custom  of  dealing  between  the  particular 
parties,  or  a  custom  of  which  the  Court  can  take  judicial 
notice  that  interest  shall  be  paid.  There  is  no  instance  in 
which  a  contract  for  interest  has  been  implied  firom  the 
simple  facts  which  present  themselves  here. 

In  Omiehund  v.  Barker  (a),  there  is  a  dictum  of  Lord 
Hdrduneks%  that  this  Court  will  allow  interest  on  a  current 
account  between  merchants.  But  what  I  look  for  in  vain 
here,  is  a  course  of  dealing  by  which,  when  the  partners 
were  overdrawn  with  the  testator,  they  were  charged 
with  interest.  There  is  no  evidence  but  the  affidavit  of 
one  of  the  debtors  that  it  was  a  debt  bearing  interest; 
but  without  more,  I  do  not  think  that  this  opinion  is 
conclusive  against  the  other  partner.  I  must  hold,  there- 
fore, that  Thomas  W.  Bhodes  is  not  chargeable  with 
interest  in  respect  of  the  debt. 

(a)  Ridg.  285. 
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1800. 

March  lOth. 

WiU-^Bmnr 

Gift  to  tU 

Clou- When 
awcertauud, 

Beqaest  to 
trntteet  for 
A.  for  life, 
and  if  be 
ehould  die 
childleMy  upon 
trust  to  apply 
the  tum  to  the 
benefit  of  such 
of  testator's 
childreoy  or 
tbeir  issue,  as 
the  trustees 
should  think 
fit,  for  the 
interest  and 
good  of 
testator's 
fsmily;  with 
no  gift  in 
default  of 
appointnient. 
No  appoint- 
ment ha?ing 
been  made, 
and  the  tenant 
for  life  ha?iog 
sur?iTed  the 
donees  of  the 
power,  and 
died  childless 
^Heid,  thHt 
children  and 
remoter  issue 
took  in  equal 
shares  per 
capiu,  and 
that  the  period 
for  ascertain- 
ing the  class 
was  the  death 
of  the  tenant 
for  lift. 


Re  WHITE'S  TRUSTS. 

XhIS  was  a  petition  for  payment  out   of  Court  of  a 
sum  of  stock  paid  in  under  the  Trustee  Relief  Act. 

John  White,  the  testator,  bequeathed  £2500  to 
jB.  LoscLck  and  jB.  Bemalj  and  to  their  executors  and  admi- 
nistrators, upon  trust  for  his  son  12.  S.  White,  for  life, 
and  to  divide  the  capital  among  his  children ;  and  the  wifl 
proceeded  as  follows: — ^  But  should  my  said  son  die 
childless,  I  confide  in  the  said  trustees  for  aj^lying  the 
said  last-mentioned  sum  of  £2500  capital  stock  to  the 
benefit  of  such  other  of  my  children,  or  their  issue,  as 
they  may  think  fit,  for  the  interest  and  good  of  my 
femily.** 

The  testator  died  in  18%2. 

It  appeared  that  the  trustees  never  acted  in  the  trust. 
Loeack  died  shortly  after  the  testator,  and  Bemal  in 
August,  1854. 

B.  H.  White  died  childless  in  July,  1859. 

The  testator  left  three  legitimate  children  surviving, 
viz. — J2.  H.  White,  and  two  daughters,  Mrs.  Bemal  and 
Mrs.  Sandham,  the  petitioners. 

Mrs.  Bemal  had  six  children,  of  whom  three  died 
infants  in  the  lifetime  of  the  surviving  trustee,  and  the 
remaining  three  were  bom  before  the  death  of  either  of 
the  trustees,  and  were  still  surviving.  She  also  had  two 
grandchildren,  both  surviving,  one  of  whom  was  bom 
after  the  death  of  Losack  but  before  that  of  the  surviving 
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trustee,  and  the  other  after  the  death  of  the  survivor,         i®^- 

but  in  the  lifetime  of  the  tenant  for  life.  Rb  White's 

Tkustb. 

Mrs.  Sandham  had  seven  children,  of  whom  four  died  ^^'«"«"*- 
infants  in  the  lifetime  of  the  surviving  trustee,  two  were 
bom  before  the  death  of  Lasack  and  still  survived,  and 
the  remaining  one  was  bom  after  Losdck^s  death  but 
before  that  of  the  surviving  trustee,  and  was  still  living. 
She  had  no  grandchildren. 

The  testator  also  bad  an  illegitimate  son,  A.  2>.  White^ 
whom  he  made  his  residuary  legatee.  He  survived  the 
testator,  and  died  without  having  had  issue  during  the 
life  of  the  surviving  trastee. 

The  £2500  was  paid  into  Court  by  the  legal  personal 
representatives  of  the  testator. 


Mr.  CracknaH  for  the  Petitioners,  the  testator's  daughters.  Argwmmt. 
— The  power  of  appointment  not  having  been  exercised, 
the  implied  gift  to  the  objects  of  the  power  takes  effect : 
Brown  v.  Higgs  (a),  Burrough  v.  Philcox  (5).  The  tme 
constraction  of  the  power  is,  that  the  remoter  issue  are  to 
be  benefited  only  by  way  of  substitution  for  their  parents ; 
and  therefore,  the  parents,  being  aUve,  take  the  whole. 
The  phrase  "  children  or  their  issue"  would  clearly  make 
the  gift  substitutionary  if  it  occurred  in  a  bequest,  and 
should  have  the  same  effect  in  a  gift  implied  from  a  power ; 
R$  Porter's  Trusts  (<?),  Jones  v.  Torin  (d).  The  obser- 
vations in  Penny  v.  Turner  (e)  are  not  conclusive  against 
the  authority  of  this  case. 

(a)  4  Yes.  708.  (d)  6  Sim.  255. 

{b)  5  My.  &  Or.  73.  (e)  2  Ph.  493. 

(e)  4  K.  &  J.  188. 
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1800.  ]^r.  NiohoU^  for  the  executors  of  the  surviving  trustee. 

Rb  Whitb*8   — The  property  is  bequeathed  to  the  trustees  and  to  their 
^^**      executors  or  administrators,  and  the  discretionary  power 
ArgwHtnt.     j^  cc  ^^  ^^  g^j^  trustee,"  which  includes  the  executors  of 
the  survivor,  who  are  now  the  trustees.    The  power,  there- 
fore, is  exercisable  by  us. 

Mr.  Lanffworthy,  for  the  children  and  grandchildren  of 
the  daughters. — The  objects  of  the  power  are  the  chil- 
dren and  remoter  issue,  and  the  implied  gift  is  to  the 
children  and  issue  equally,  per  capita:  Penny  v.  Turner 
is  exactly  in  point,  and  Langmare  v.  Broom  (a)  is  to 
the  same  effect.  The  time  of  ascertaining  the  class  u 
the  death  of  Losack^  when  the  joint  discretionary  power 
ceased,  the  principle  being  to  let  in  all  who  came  into  ex- 
istence during  the  life  of  the  donee  of  the  power:  1  Jann* 
WiUs,(6);  2  Suffd.  Pow.  (c) 

The  Vioe-Chakoellob, — Why  could  not  the  donee  of 
such  a  power  appoint  to  issue  thereafter  to  be  bom? 
There  seems  to  be  no  reason  for  taking  the  death  of  the 
donee  as  the  time  for  ascertaining  the  class. 

Mr.  BogerSi  for  the  executors  of  the  residuary  legatee. 
— The  benefit  intended  for  the  children  and  issue  fidls  in 
the  event  for  uncertainty,  as  to  where  to  be  included. 

The  Vioe-Chakobllob.— -jBo^&y  v.  MoUard  (d)  seems 
conclusive  against  that  view. 

Mr.  Bathuretj  for  the  legal  personal  representatives  of 
the  testator. 

(a)  7  Ves.  124.  (e)  207. 

(b)  482.  (d)  1  R.  &  My.  581. 
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Vice-Chancellor  Sir  W.  Page  Wood:— 

It  is  settled,  by  Brawn  v.  Higgs  and  Burraugh  v,  PhiU 
eox^  that,  where  there  is  a  power  to  appoint  among  certain 
objects,  and  no  gift  in  default  of  appointment,  the  Court  will 
imply  a  gift  to  the  objects  of  the  power  equally.  The  first 
point  argued  was,  that  the  benefit  which  the  issue  were  to 
take  under  the  power  was  only  substitutionary  in  the 
event  of  their  parents  being  dead ;  but  Penny  v.  Turner  is 
conclusive  on  the  point,  and,  indeed,  was  a  stronger  case 
than  this,  because  there  was  room  there  for  an  argument 
on  the  feet  that  the  discretion  extended  only  to  deter- 
mining what  the  share  of  each  should  be ;  whereas,  here^ 
the  selection  of  the  objects,  as  well  as  the  apportionment 
of  the  shares,  is  left  to  the  trustees'  discretion,  and  there 
is  consequently  no  opening  for  any  such  contention. 
Penny  y.  Turner^  therefore,  which  would  bind  me  if  on 
all  fours  with  this,  is  in  reality  much  stronger,  and  I 
may  add  that  I  entirely  adopt  the  reasoning  in  that  case. 
The  implied  gift  is  equally  to  all  the  objects  of  the 
power. 


iseo. 

Rb  White's 
Trusts. 

Judgmentm 


The  next  question  is,  at  what  time  the  class  is  to  be 
ascertained.  The  latest  period  which  can  be  suggested  is 
the  death  of  the  tenant  for  life.  This  is  clearly  not  a 
case  where  I  can  hold  that  the  discretionary  power 
extended  to  the  representatives  of  the  surviving  trustee. 
Both  trustees  died,  and  the  power  had  ceased  before  the 
death  of  the  tenant  for  life.  In  a  case  where  the  donee 
of  the  power  survives  the  tenant  ibr  life,  there  would*  be 
a  possible  ground  for  arguing  that  the  class  must  be  kept 
in  suspense  long  enough  to  let  in  all  who  might  be  bom 
while  the  power  was  in  existence.  But,  here,  the  latest 
period  that  can  be  fixed  is  the  death  of  the  tenant  for  life. 
Then  the  question  arises,  whether  children  who  predeceased 
the  tenant  for  life  are  entitied  to  share.    The  words  of  this 
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'^^'        vrall  clearly  point  to  a  personal  enjoyment  by  the  ol^ts 
Rb  waiTB's   of  the  power  at  the  death  of  the  tenant  for  life;  there  is, 

Thusts 

'      therefore,  strong  reason  for  holding  on  the  tenor  of  this 

Judgment,  particular  will,  if  not  on  general  principle,  that  none  of 
those  who  predeceased  the  tenant  for  life  could  share  in 
the  benefits  of  an  appointment  under  this  power.  There 
might  be  a  question  how  &r  this  being  an  implied  gift  to 
all  the  objects  of  the  power,  ought  to  be  considered  as 
creating  vested  interests  in  them.  This  would  apply 
forcibly  to  a  case  like  Penny  v.  Turner^  where  the  objects 
are  named ;  but,  here,  the  benefit  is  bestowed  upon  a  class, 
and  the  question  is,  at  what  time  that  class  ought  to  be 
ascertained.  I  think  that  the  right  period  is  the  death  of 
the  tenant  for  life;  and  the  fund  must,  therefore,  be 
divided  among  such  of  the  children  and  grandchildren  as 
were  living  at  the  death  of  the  tenant  for  life,  in  equal 
shares  per  capita. 


iHIS  was  a 
estate  only. 


TORR  V.  TORR.(a) 
bill  to  raise  a  legacy  charged  upon  real 


March  leth. 

Praetic&^ 
Pro  Confuio 

^Savmg 

Motion-^ 

Setting  down 

Cauee, 

The  motion 

for  lenwe  to 

take  a  bill  pro 

confetto 

against  an 

alMcooding 

Defendant  may 

be  saved  on 

the  day 

mentioned 

in  the  adTertissment  in  the  GaxetU,  until  the  next  seal,  without  mentiooing  saeh  saTing 

expressly  to  the  Court. 

To  set  down  a  bill  to  be  taken  pro  confesso  against  a  sole  Defendant,  the  Record  and 
Writ  Clerks  most  grant  a  certificate  that  the  cause  is  in  a  fit  state  to  be  set  down,  and  a 
petition  for  the  fiat  of  the  Lord  Chancellor  is  not  necessary. 

Form  of  decree  pro  coniesso  against  a  sole  Defendant,  to  raise  a  legacy  charged  on  real 
estate. 


By  the  testotor's  will,  certain  hereditaments,  particu- 
larly mentioned,  were  devised  ''  unto  and  to  the  use  of 
my  grandson,  Charge  Cock  Torr^  to  hold  to  him,  his 
heirs  and  assigns,  for  ever  .  •  subject,  nevertheless,  to  and 

(a)  £z  relatione. 
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charged  with  the  payment  thereout  of  the  legacy  or  sam 
of  £20  unto  my  grandson,  Elijah  Torr^  on  his  attaining 
the  age  of  twenty-one  years,  but  without  interest  in  the 
mean  time ;  and  which  said  legacy  of  £20  I  do  hereby 
give  and  bequeath  to  my  said  grand|on,  Elijah^  accord- 
ingly,  payable  as  above  mentioned." 

Elijah  Torr  was  the  Plaintiff,  Oearge  Cock  Torr  the 
sole  Defendant. 

The  Defendant  was  served  with  the  bill  and  interroga- 
tories. He  did  not  appear.  The  Plaintiff  entered  an 
appearance  for  him,  and  afterwards  issued  an  attachment 
against  him ;  and  upon  evidence  that  satisfied  the  Court 
that  the  Defendant  had  absconded  to  avoid  service,  and 
that  the  usual  notices  had  been  advertised  in  the  Oazette^ 
the  Plaintiff  obtained  an  order  to  take  the  bill  pro  con- 
fesso,  and  that  the  cause  be  heard  on  a  specified  day, 
about  a  week  afterwards,  for  that  purpose. 
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StatemeHt, 


Mr.  Kay  stated  that  the  Registrar  had  felt  a  diffi- 
culty in  drawing  up  this  order,  because  it  was  not  made 
on  the  day  on  which  the  advertisement  in  the  CktzetU 
notified  that  the  motion  would  be  made.  The  evi^nce 
was  not  completed  on  that  day,  and  counsel  had  there- 
fore saved  the  motion  until  the  next  succeeding  seal — 
the  day  on  which  the  order  was  made  —  but  had  not 
mentioned  to  the  Court  that  he  intended  to  save  it.  The 
notice  in  the  Gazette  was,  that  the  motion  would  be  made 
on  the  day  on  which  it  was  saved,  *'  or  so  soon  aft;er  as 
counsel  can  be  heard." 


Argument, 


The  Vice-Chakoellor  overruled  the  objection. 


JmdgmtnU 
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1800.  j^  diflGicalty  subsequently  occurred  in  the  office  of  the 

ToBR        Record  and  Writ  Clerks.    They  refused  to  grant  a  certifi- 

ToBs.       cate  to  enable  the  Plainti£P  to  set  down  the  cause,  stating, 

Jud^menL     ^^^  ^  there  was  only  one  Defendant,  the  proper  practice 

was  to  present  a  petition  for  that  purpose,  and  obtain  the 

fiat  of  the  Lord  Chancellor  to  set  the  cause  down. 

Inquiry  was  made  as  to  the  practice ;  and  ultimately  it 
was  determined  that  a  certificate  must  be  granted,  and 
this  was  done,  and  the  cause  set  down  to  be  heard  on  the 
day  appointed. 

The  cause  now  coming  on  to  be  heard — 

The  Vioe-Chakcbllob  made  a  decree,  declaring  that 
the  legacy,  and  £  ,  for  interest,  from  a  day  six  years 
before  the  filing  of  the  bill,  making  together  £  ,  ought  to 
be  raised  out  of  the  hereditaments  charged,  and  paid  to  the 
Plaintiff,  and  decreed  accordingly ;  and  directed  a  taxation 
of  the  Plaintiff's  costs,  a  sale  of  the  hereditaments,  and 
application  of  the  proceeds  in  payment  of  the  Plaintiff's 
costs,  then  of  the  principal  and  arrear  of  interest  on  his 
legacy,  aud  the  residue  to  be  brought  into  Court,  invested 
and  accumulated ;  and  that  a  receiver  should  be  appointed 
till  sale,  with  directions  to  keep  down  the  interest  of  the 
Plaintiff's  legacy,  and  pay  the  balance  of  the  rents  into 
Court,  to  be  invested  and  accumulated.  This  decree  to 
be  subject  to  the  provisions  of  the  22nd  of  the  Consolidated 
Orders,  as  to  making  absolute  decrees  founded  on  bills 
taken  pro  confesso. 

Adjourn  further  consideration.    Liberty  to  apply  (a). 

(a)  See  Seton,  p.  574. 


It 
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I860. 

PLEDGE  tf.  BUSS.  v^?^o/ 

Securiiu — 

OBEB  T  PLED  OE,  a  retail  grocer,  the  brother  of    DUcharge^ 
the  Plaintiffy  was  in  the  year  1850  indebted  to  the  Defendant 
B%LB8^  a  wholesale  dealer,  from  whom  Robert  Pledge  was  holding  a' 
in  the  habit  of  obtaining  goods ;  and  on  the  18th  of  Jime,  ^^^^^  ■ 
1850,  R.  Pledge  executed  a  mortgage  to  Buea  to  secure  ^^  i*  boand 
the  then  existing  debt  and  future  advances.  the  benefit  of 

the  surety,  lo 

In  October,  1850,  the  debt  had  increased,  and  the  JJm^^ying 
Plaintiff,  as  surety,  joined  his  brother  in  a  promissory  note  ^^  ^'^^  ^^ 
to  Bvss    for    £200.      The    Plaintiff   (by    amendment)  tecnrityiniu 
introduced  into  the  bill  the  allegation  that  Buee  had  dUtonTo^ml 
induced  him  to  become  surety  by  the  representation  that  P^*^- 
he,  Bus8i  was  about  to  make  an  advance  of  £300  in  cash  whrn^^' 
to  R.  Pledge,  to  enable  him  to  satisfy  a  creditor  who  was  ^^ ^}^l 
pressing  for  payment.    In  &ct  a  large  part  of  the  ad-  ^^^  ^^  ^^ieh 
ditional  credit  was  applied  in  reducing  the  debt  to  Btue;  waetor«ty,and 
and  the  bill  alleged  that  Base  concealed  the  fiEUst  that  he  bi^kraptey  of 
was  himself  the  creditor  who  was  pressing  for  payment,  JJ^^J^^S?* 
and  that  the  note  was  in  part  taken  for  an  existing  debt.  ootJoe  to  tbe 
There  was  some  conflict  of  evidence  as  to  the  alleged  IoiumS^ 
representations,  but  nothing  of  a  fraudulent  kind  was  JS^KS^'i 

made  out  •f^to  *»  con- 

sideration of 

In  1854,  B.  Pledge  became  bankrupt,  being  then  con-  to  him  of  the 
siderably  indebted  to  Buss;  and  by  a  deed  dated  the  1st  of  S^p^u^f!! 
August,  1857,  between  the  assignees  of  jB.  Pledge  and  the  ^J^^^^^ 

charged,  and 
that  it  was  not  enough  for  the  creditor  to  allow  in  account  the  difidenda  released,  and  to  glTe 
a  new  charge  on  the  mortgaged  premises. 

In  order  to  entitle  a  surety  to  relief  on  the  groond  of  misrepresentation  or  concealment 
at  the  time  of  the  contract,  he  must  make  out  a  case  amounting  to  fraud. 

The  rights  of  a  surety  with  respect  to  seeuritiee  extend  to  secorities  taken  after  the  contract 
of  suretyship. 

Where  a  Plaintiff  ha?ing  a  clear  ground  for  relief  against  proceedings  at  law  set  up  bj 
amendment  a  further  hidependent  ground  for  the  same  relief,  fonn<M  on  suggestions  of 
misrepresentation  which  failed  on  the  CTidence— >  A/tf,  that,  though  the  decree  was  in  his 
IkTOur,  he  must  pay  the  costs  of  that  part  of  the  case  on  which  he  lUled. 
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Buss. 
SlaUmeni. 
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Defendant,  the  equity  of  redemption  in  the  mortgaged 
premises  was  conveyed  to  the  Defendant,  and  in  con- 
sideration thereof  the  Defendant  released  the  assignees 
and  the  estate  of  It.  Pledge  from  all  claim.  The  Plaintiff 
was  not  consulted  in  this  transaction,  or  informed  of  it  at 
the  time.  *  A  dividend  of  6d.  in  the  pound  had  been 
previously  declared  on  J2.  Pledge's  estate,  but  no  proof 
had  been  made  in  respect  of  the  debt  to  Bttas. 


In  April,  1858,  the  Defendant  commenced  an  action  on 
the  note  against  the  Plaintiff,  and  this  bill  was  filed 
praying  a  declaration  that  the  Plaintiff's  liability  as  surety 
was  avoided  by  the  misrepresentation,  or,  if  not,  then  that 
the  Plaintiff  was  discharged  in  equity  by  the  execution  of 
the  deed  of  1857. 


Aryuman.         Mr.  Uoft,  Q.C.,  and  Mr.  JE.  F.  Smith,  for  the  Plaintiff, 
cited  Bonder  v.  Coof  (a).  Lard  Harherton  v.  Bennett  (Jbi), 

Mr.  James,  Q.C.,  and  Mr.  Bevir^  fer  the  Defendant : — 

There  was  no  misrepresentation  or  concealment  at  all  in 
the  first  instance,  for  it  is  incredible  that  the  Plaintiff  was 
ignorant  of  the  fact  that  Buss,  the  wholesale  dealer,  was 
the  real  creditor  of  his  brother;  even  if  the  feet  were  not 
mentioned,  this  would  not  suffice  to  relieve  the  Plaintiff! 

With  respect  to  the  deed  of  1857,  this  was  not  such  a 
dealing  as  would  discharge  a  surety.  A  surely  is  dis- 
charged if  time  is  given  or  the  nature  of  the  debt  is 
varied.  A  surety  also  has  a  right,  on  paying  the  debt,  to 
the  benefit  of  all  securities  held  by  the  creditor ;  but  this 
equity  is  quite  distinct  from  that  which  arises  out  of  a 
variation  of  the  debt.  This  deed  does  not  release  the 
(a)  4.Bpav.  370.  (»)  Beatt.  386. 
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debtor  or  alter  the  nature  of  the  debt ;  it  merely  releases 
all  claim  to  prove  against  the  estate,  and  cannot  discharge 
the  surety  even  if  it  gives  him  some  right  to  compensation. 
Harberton  v.  Bennett^  as  reported,  is  founded  on  no  intel- 
ligible principle.  The  surety  might  have  paid  the  debt  and 
proved  himself;  and  at  the  most  the  only  damage  which  he 
can  have  suffered  is  the  loss  of  the  sixpenny  dividend,  the 
amount  of  which  we  are  willing  to  allow  him ;  and  we  admit 
his  right  on  paying  the  debt  to  have  a  charge  upon  the 
mortgaged  premises.    [They  cited  Broume  v.  Carr(a.)\ 

Mr.  B4>U  was  heard  in  reply  only  on  the  question  of  the 
costs  of  the  part  of  the  case  chaiging  misrepresentation. 
Hamilton  v.  fFats<m{b)t  North  British  Insurance  Company 
V.  Lloyd  (<?),  were  referred  to. 


iseo. 

Plbdob 

9. 

BU0II. 
Arffument, 


ViCB-CuANCELLoa  SiR  W.  Paok  Wood  : — 

The  Plaintiff  has  put  his  case  upon  two  entirely  distinct 
grounds.  He  says,  in  the  first  place,  that  there  was  no  bind- 
ing contract  of  suretyship  by  reason  of  the  fraudulent  con-* 
cealment  or  misrepresentation  practised  by  the  Defendant. 
I  use  the  word  fraudulent,  because,  on  the  authoiity  of 
Hamilton  v.  Watson^  and  North  British  Insurance  Com- 
pany  v.  Lloyd^  I  take  it  to  be  settled,  that  there  must  be 
something  amounting  to  fraud  to  enable  a  surety  to  say 
that  he  is  to  be  released  from  his  contract  on  account  of 
misrepresentation  or  concealment.  This  contention  was 
deliberately  raised  at  a  late  stage  of  the  suit,  and  forms 
the  basis  of  a  specific  portion  of  the  prayer. 

The  second  ground  on  which  relief  is  asked,  is  that 
the  execution  of  the  deed  of  August,  1857,  released 
the   Plaintiff   from    liability  upon   the  promissory  note 


(a)  2  Rq88.  600;  8.C.  7  Bing. 
606. 


(h)  12  CI.  k  F.  109. 
(e)  24  L.  J.,  Kx.,  14. 


Judgment, 


VOL.  I. 
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of  October,  1850.  In  this  part  of  the  case  the  Plaintiff 
confesses  a  valid  contract,  and  avoids  it  by  force  of 
subsequent  events.  This  also  is  the  aubjeot  of  a  specific 
distinct  portion  of  the  prayer.  It  is  true,  that,  where 
a  Plaintiff  succeeds  on  some  broad  ground,  he  is  not 
necessarily  to  be  subject  to  the  costs  of  subsidiary  points  of 
difference  on  which  he  may  have  failed ;  but  I  apprehend, 
on  the  other  hand,  that  it  would  be  most  unjust  if  a 
Defendant  at  law  having  a  good  equitable  defence,  and 
oelieving  it  to  be  a  valid  and  reasonably  safe  one  to  rely 
upon,  should  be  allowed  to  bring  before  this  Court  another 
wholly  distinct  ground  of  defence,  and  especially  one 
which  can  rest  only  on  charges  of  6raud,  without  being 
subjected  to  the  costs  thereby  occasioned  when  his  con- 
tention proves  to  be  wholly  groundless.  It  is  the  duty  of 
the  Court,  when  a  distinct  ease  involving  firaud  is  thus 
made,  to  investigate  it,  and  see  that  the  Defendant  is  not 
harassed  thereby  either  in  character  or  in  purse. 

[His  Honour  then  discussed  the  evidence  on  the  first 
point,  and  came  to  the  conclusion  that  upon  that  the 
Plaintiff  had  wholly  fiiiled,  and  must  bear  the  costs.] 

TI^  other  point  of  the  case  was  veiy  ingeniously  argued ; 
but  the  law  is  now  weU  ^tablished,  that  a  person  having 
a  mortgage  for  a  guaranteed  debt  is  bound  to  hold  it  for  the 
benefit  of  the  surety,  so  a^  to  enable  hin),  on  paying  the  debt 
which  he  has  guaranteed,  to  take  the  security  in  its  original 
condition  uniimpaired.  In  this  case  the  principal  debtor 
having  become  bankrupt,  the  creditor,  instead  of  going 
in  under  th^  bankruptcy  as  he  might  have  done,  and 
applying  to  have  the  security  realised  and  to  be  admitted 
to  prove  for  the  balance,  in  effect  purchased  the  equity 
of  redemption  (no  doubt  on  advantageous  terms),  the  price 
being  the  surrender  of  his  right  of  proo£ 

The  consequences  of  this  were  twofold :  In  the  first 
place  the  surety  could  not  get  the  security  with  the  same 
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title  under  which  the  creditor  held  it,  which  dated  from        ^— v-1- 
1850.    This  might  be  a  matter  of  no  small  importance,       ^^boob 
having  regard  to  the  possibility  of  intenrening  judgments        b^^i^a* 
or  other  chatges.    All  that  the  creditor  can  now  give  to     Judgment* 
the  surety  is  a  security  taking  priority  from  the  present 
time.    The  right  of  the  surety  was  to  have  the  same 
security  in  exactly  the  same  plight  and  condition  in  which 
it  stood  in  thQ  creditor's  hands.    This  he  cannot  now  get. 

Again,  the  surety  has  been  deprived  of  the  benefit  of  proof 
against  the  bankrupt's  estate.  Mr.  James  relied  on  autho- 
rities which  decided  that  a  creditor  did  not  release  a  surety 
by  signing  the  debtor's  certificate,  and  argued  that  the  surety 
might  have  paid  the  debt  and  gone  in  and  proved  himself. 

The  decisions  as  to  the  effect  of  signing  a  bankrupt's 
certificate  do  not  apply,  because  a  debtor  in  giving  his 
signature  in  a  proper  case  is  merely  performing  a  duty ; 
and  if  the  surety  does  not  obtain  a  voice  in  the  matter 
himself,  it  is  his  own  fault.  But  here  no  proof  was. 
made  by  the  creditor  against  the  principal  debtor  ;  and  the 
estate  was  as  a  matter  of  bargain  released  from  proof;  and 
this  was  done  without  giving  any  notice  to  the  «urety  of 
what  was  contemplated.  But,  apart  from  this,  the  altera- 
tion which  has  been  made  in  the  nature  of  the  security  is 
a  sufficient  ground  for  my  decision* 

The  case  before  Lord  Manners  is  quite  reconcilable 
with  the  general  principle.  The  Plaintiff  there  came  int6 
equity  upon  a  mortgage  granted  by  a  surety.  The  answer 
was  not  that  the  mortgage  was  bad,  as  Mr.  James  put  it, 
but  that  it  was  a  security  for  the  performance  of  certain 
covenants,  and  that  those  covenants  had  been  released ;  and 
consequently,  that,  if  the  surety  paid  the  claim,  and  sought 
to  use  the  name  of  the  creditor  in  enforcing  those  covenants, 
he  would  be  met  by  the  answer  that  the  covenants  were 
gone.     It  was  on  that  ground  that  the  bill  was  dismissed.- 

X  X  2 
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I  refer  to  the  case  of  Newton  v.  ChorUon  (a),  before 
myself,  for  the  purpose  of  sayingy  that,  although  it  has 
not  been  overruled,  the  Lords  Justices  have  in  another 
case  intimated  that  they  do  not  concur  with  the  view  which 
I  then  took.  I  am  as  much  bound  to  submit  to  their 
opinion,  as  if  the  decision  had  been  reversed  on  appeal 
before  them.  That  was  a  case  where  a  creditor  after  the 
contract  of  suretyship  had  obtained  a  security  for  the  debt, 
which  he  afterwards  parted  with,  and  I  considered  that,  in 
the  absence  of  any  authority,  I  could  not  hold  that  the 
same  principle  applied  to  afl«r-taken  securities  which 
prevails  with  respect  to  those  which  exist  at  the  date  of  the 
contract  of  suretyship,  the  fiill  and  unimpaired  benefit  of 
which  the  surety  is  entitled  to  have  preserved  for  him. 
But  the  Lords  Justices  have  since  held  that  the  rights  of 
a  surety  extend  to  this,  that  he  is  entitled  to  have  every 
after-taken  security  kept  intact  for  his  benefit. 

The  present  is  a  much  stronger  case,  because  the  security 
*was  taken  at  the  time  when  the  debt  was  contracted ;  but 
even  if  it  had  been  otherwise,  I  should  not  think  myself  at 
liberty  to  follow  NewUni  v.  ChorUon^  after  the  intimation 
of  the  opinion  of  the  Lords  Justices.  For  the  present 
purpose,  it  is  enough  to  say  that  I  cannot  enter  into  the 
question  whether  the  security  which  the  surety  might  now 
get,  would  or  would  not  be  as  beneficial  as  the  original 
security.  He  cannot  have  the  same  title  or  the  same  estate 
which  formed  the  security  in  1850,  and  the  efiect  of  this 
alteration  in  the  security  is,  that  the  surety  is  discharged. 


Jftnu/et.  DsGUiBATTOif  that  Plaintiff  was  discharged  in  equity  by  the  ezeca- 

tion  of  the  deed  of  1857,  with  oonaeqaential  relief.    Costs  at  law,  and 

the  costs  of  the  suit  occasioned  by  the  claim  for  such  relief  as  aforesaid, 
to  be  paid  by  the  Defendant. 

Dismiss  so  much  of  the  bill  as  sought  relief  on  the  g^ond  of 
misrepresentation  and  concealment,  with  costs. 

(a)  10  Hare,  646. 
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SOAMES  V.  EDGE.  ^"^^ui^ 

Contract — 

T  Damages — 

HIS  was  a  demurrer.    The  material  statements  of  the      Cha^cay 

Amentimeni 

hUX  were  as  follows : —  ^ct  1868 

(«1  t-  2:i  Ftcf. 
c.  87). 

On  April  2l8t,  1859,  the  PlaintifiF  and  Defendant  entered  PiainUiF 
into  an  agreement,  whereby  the  Plaintiff  agreed  that  when  grant  a  lease 
and  so  soon  as  the  Defendant  should  have  erected  a  house  iJi^^^^Dd  bo* 
thereinafter  covenanted  to  be  built  on  the  site  of  a  house  «>on  «•  he, 

Defendant, 

No.  132,  Cheapside,  belonging  to  the  Plftintiff,  he,  the  should  hate 
Plaintiff,  would  grant  a  lease  of  the  house  so  to  be  erected  hoose'on^t'he 
for  the  term  of  ninety  years,  at  the  yearly  rent  of  £420;  ^"^d'JJjf/**' 
and  the  Defendant  agreed  that  he  would  accept  the  lease  agreed  to 

a  accept  such 

SO  agreed  to  be  granted  .on  the  terms  and  conditions  afore-  lease  when 

said,  and  execute  a  counterpart  when  required,  and  further  Jy^a ^^i'" 

agreed  as  follows :  "  that  he,  the  said  T.  Edge,  his  exe-  ^'{^^®^"j}^ 

cutors  or  administrators,  will  or  shall,  on  or  before  the  bouse  then 

29th  day  of  September  next,  at  his  own  proper  costs  and  the  land,  rad 

charges,  pull  down  the  said  messuage  or  tenement  and  Jneo^ihedte: 

premises,  No.  122,  Cheapside,  aforesaid,  and  on  the  site  —Btld,  on 

,  demurrer  to  a 

thereof^  in  a  good,  sound,  and  substantial  manner,  and  bill  pmyhig 
with  proper  materials  of  all  kinds  to  be  approved  by  the  ^ormance 
surveyor  of  the  said  W.  A.  Soames,  and  under  the  direc-  J^^t*}^"!??' 
tion  and  inspection  of  the  said  surveyor,  erect,  build,  and  of  1868  ap- 
in  a  workmanlike  manner  finish  one  good  and  substantial  the  Piaimiff ' 
brick  messuage  or  tenement"  tTdam^J? 

for  the  non- 
building  of 

The  Defendant,  who  had  been  previously  in  occupation  the  house,  and 
of  the  premises,  in  pursuance  and  part  performance  of  the  j^^^uce 
agreement  caused  the  old  house  to  be  pulled  down,  and  J*oacccpt°thr' 
sold  the  materials,  and  continued  in  possession,  and  paid  ^^^' 
part  of  the  rent  which  accrued,  but  did  not  proceed  to 
build  a  new  house  upon  the  old  site.     The  Plaintiff  made 
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yarioos  applications  to  the  Defendant  to  proceed  with  the 
building,  but  without  success.  The  PlaintifPs  surveyor 
was  a.  Mr.  JReed;  and  the  bill  averred  that  he  was  com- 
petent and  willing  to  approve  of  the  materials  and  direct 
and  inspect  the  building  of  the  house  under  the  agreement, 
and  ofiered,  in  case  Mr.  Beed  should  become  unable  or 
incompetent  to  do  so,  to  appoint  another  competent  person 
to  act  as  his  surveyor  for  the  purpose. 

The  bill  also  allq^  that  the  provisions  of  the  agree- 
ment relative  to  the  approbation  of  building  materials, 
and  the  direction  and  inspection  of  building  by  the 
surveyor  of  the  Plaintiff}  or  other  provisions  of  the  like 
nature,  were  common  and  usual  provisions  in  such  agree- 
ments, that  the  scope  and  meaning  of  such  provisions  were 
well  understood  in  the  building  trade,  and  that  builders 
habitually  carried  out  contracts  subject  to  such  provisions. 

The  bill  prayed : — 

First,  that  the  Defendant  might  be  decreed  on  the  said 
site  in  a  good,  sound,  and  substantial  manner,  and  with 
proper  materials  of  all  kinds,  to  be  approved  by  the 
Plaintiff's  surveyor,  to  build,  and  in  a  workmanlike 
manner  finish  one  good  and  substantial  brick  messuage 
or  tenement ;  or  otherwise,  on  the  said  site,  in  a  good, 
sound,  and  substantial  manner,  and  with  proper  materials 
of  all  kinds,  to  build  and  in  a  workmanlike  manner  finish 
one  proper,  good,  and  substantial  brick  messuage  or  tene- 
ment ;  the  Plaintiff  thereby  offering  to  waive  the  benefit  of 
the  said  provisions  relative  to  the  approbation  of  materials 
and  the  direction  and  inspection  of  building  by  the  surveyor 
of  the  Plaintiff,  if  the  Court  should  decline  to  enforce 
specific  performance  without  such  waiver. 

Secondly,  that  the  Defendant  might  be  decreed  to  accept 
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a  proper  lease  of  the  said  parcel  of  ground  and  premiaes 
at  the  time  and  on  the  terms  mentioned  in  the  agreement, 
the  Plaintiff  offering  to  execute  a  proper  lease. 

Thirdly,  that  the  Defendant  might  be  ordered  to  pay  to 
the  Plaintiff,  either  in  addition  to  or  substitution  for  any 
such  relief,  such  damages  and  costs  as,  under  the  circum- 
stances, the  Court  should  think  fit  to  award  to  the  Plaintiff 
by  reason  of  the  non-performance  by  the  Defendant  of  the 
said  agreement,  such  damages  to  be  assessed  in  such 
manner  as  the  Court  should  direct.    And  for  further  relief. 
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To  this  bill  a  demurrer  for  want  of  equity  was  filed. 


Mr.  Haiff 
demurrer : 


5ir  Jff.    Caima,  Q.C.,  with  him)  for  the     Argument. 


The  Court  will  not  perform  a  building  contract,  at  any 
rate  not  where  the  terms  are  so  indefinite  as  these:  Braes 
V.  fFehnert  (a),  Flint  ▼.  Brandon  (6),  Taylor  v.  Porting^ 
ton  (c),  I/ytton  ▼.  Chreat  Northern  Bailway  (d),  AUen  y« 
Harding  (e\  Mosehf  v.  Virgin  (/). 

The  lease  is  dependent  on  the  house  being  built,  and 
the  Plaintiff  does  not  waive  the  condition  that  the  house 
shall  be  finished  before  the  lease  is  granted.  This  is  not 
a  case  to  which  Sir  H.  Caimtfa  Act  applies,  because  here 
the  Court  has  no  jurisdiction  to  decree  specific  per- 
formance. 

Mr.  DanieU  Q-C,  and  Mr.  WhaUly,  for  the  Plaintiff, 
were  not  called  upon. 


(a)  25  Bear.  348. 

{b)  8  Yes.  159. 

(c)  7  De  G.  M.  &  G.  328. 


(4  2K.&J.305. 
{e)  2  £q.  Gas.  Ab.  37. 
(/)  8  Ves.  184. 
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J^       Vice-Chakcellor  Sir  W.  Page  Wood:— 

S0AME8 

r.  I  think  this  demurrer  mast  be  overrnled.      The  bill 

J^®"'  is  founded  in  part  upon  the  Act  of  1858,  the  object 
Judgmtnu  ^f  which  is  to  amend  the  procedure  in  Chancery,  and 
to  enable  the  Court  to  give  damages  in  certain  cases. 
It  appears,  that  the  Defendant  has  entered  into  possession 
and  pulled  down  the  house,  under  the  agreement  st&ted 
in  the  bill.  The  agreement,  therefore,  is  in  part  per- 
formed. The  case  of  Brace  ▼.  fFlshnert^  to  which  refer- 
ence has  been  made,  was  decided  before  the  passing  of 
this  Act,  and  the  Master  of  the  Rolls  found  it  difficult  to 
decree  specific  performance ;  and,  speaking  without  having 
beard  the  other  side,  I  must  say  that  I  should  find  it 
difficult  here  to  decree  specific  performance  for  building 
this  house.  But  there  are  two  parts  to  this  agreement, 
both  very  substantial;  one,  that  which  relates  to  the 
building  of  the  house,  and  the  other  that  the  Plaintiff  will 
grant,  and  that  the  Defendant  will  accept,  a  lease  for  ninety 
years  at  a  rent  of  £420  a  year,  which  is  a  proper  matter 
for  specific  performance.  But  the  Plaintiff  is  not  bound  to 
grant  a  lease  until  the  Defendant  has  built  the  house,  and 
the  Defendant  binds  himself  to  accept  the  lease  so  agreed 
to  be  grarted.  Can,  then,  the  Defendant  be  heard  in  his 
own  wrong  to  say,  "  I  will  not  accept  a  lease  until  I  have 
built  the  house  ?"  That  would  be  an  absurd  contention, 
if  the  Plaintiff  were  willing  to  waive  the  building  of  the 
house.  The  Plaintiff,  however,  does  not  by  the  bill  offer 
to  grant  a  lease,  except  at  the  time  and  on  the  terms  and 
conditions  mentioned  in  the  agreement.  He  asks,  in  the 
first  part  of  the  prayer,  that  the  Defendant  may  be 
decreed  to  build  the  house,  and  then  he  asks  specific  per- 
formance of  the  agreement  to  accept  a  lease ;  and,  in  the 
third  paragraph  of  the  prayer,  which  is  framed  with  an 
especial  view  to  the  statute,  he  asks  that  the  Defendant 
may  be  ordered  to  pay  to  the  Plaintiff,  either  in  addition 
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to  or  substitation  for  any  such  relief  as  thereinbefore  i860, 
prayed,  sach  damages  and  costs  as  under  the  circumstances  soambs 
stated  the  Court  may  think  fit  to  award  to  the  Plaintiff  ^J^^ 
by  reason  of  the  non-performance  by  the  Defendant  of 
his  said  agreement,  such  damages  to  be  assessed  in  such 
manner  as  the  Court  shall  direct.  If,  therefore,  the 
Court  comes  to  the  conclusion  that  instead  of  directing  the 
house  to  be  built,  it  will  in  substitution  grant  him  damages, 
a  lease  will  be  directed  to  be  executed,  and  the  Defen- 
dant be  decreed  to  accept  it,  the  Court  making  him  pay 
damages  for  the  breach  of  the  other  part  of  the  contract. 
The  only  question  is,  whether  the  Act  applies.  The  words 
of  the  section  are  these :  [His  Honour  read  the  '2nd 
section  of  the  Act.]  Now,  it  is  perfectly  true  that  I  can- 
not act  until  I  have  jurisdiction,  and  under  the  existing 
law,  before  the  passing  of  this  Act,  a  Court  of  Equity 
had  not  jurisdiction  ip  respect  of  a  building  contract  of 
this  description.  But  it  would  have  had  jurisdiction, 
before  the  passing  of  the  Act,  to  compel  the  Defendant  to 
accept  a  lease  on  the  Plaintiff  waiving  the  condition 
which  he  for  his  own  benefit  inserted,  that  he  should  not 
be  called  upon  to  grant  a  lease  until  a  certain  time.  The 
Defendant  has  agreed  to  accept  a  lease  when  required, 
and  the  Court  has  therefore  jurisdiction.  The  statute 
would  not  apply  to  a  case  where  the  object  of  the  agree- 
ment was,  simply,  the  building  of  the  house  under  such 
conditions  and  on  such  terms  that  it  may  be  assumed 
the  Court  could  not  grant  specific  performance ;  and  in 
such  a  case,  a  Plaintiff  could  not  file  a  bill  to  have 
damages  instead  of  specific  performance,  because  there 
would  be  no  jurisdiction.  But  there  is  a  distinct  agree- 
ment herci  not  only  to  build  the  house  but  to  accept  the 
lease.  The  Court  having  therefore  acquired  jurisdiction, 
may  give  damages,  either  in  addition  to  or  in  substitution 
for  specific   performance.     The  meaning  of  the   statute 
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can  only  be,  that  where  the  Court  has  jorisdiction  in  the 
suit,  it  may  award  damages  in  substitation  for  specific 
performance.  The  prayer  of  the  bill  is  not  only  that  the 
Defendant  may  be  decreed  to  build  the  house,  but  that  he 
may  be  ordered  to  pay,  either  in  addition  to  or  snbetitn* 
tion  for  the  relief  before  prayed,  such  damages  as  the 
Court  may  think  fit  to  award.  The  Plainti£F  baring 
agreed  to  grant  a  lease,  if  he  takes  damages  wiU  be 
obliged  to  grant  a  lease ;  and  the  bill  contains  what  in 
fact  amounts  to  an  ofier  to  grant  a  lease  upon  damages 
being  awarded.  The  Defendant  cannot  aver  his  own 
wrong  as  a  reason  why  the  lease  should  not  be  taken 
before  the  house  is  built.  This  is  a  case,  above  all  others, 
to  which  this  veiy  beneficial  Act  should  be  applied.  Here 
is  a  person  in  possession,  who  has  pulled  down  one  house, 
and  remains  in  possession,  and  refiises  to  do  that  upon 
which  the  PlaintifP  would  be  bound  to  grant  a  lease*  The 
Plaintiff  says,  "  I  want  my  house  built,  or  damages  for 
the  default;  and  then  I  require  you  to  accept  a  lease." 
The  demurrer  must  be  overruled,  with  costs. 


MITCHELL  V.  COLLS. 


^«I!lJ^w"  ^^  **^®  settlement  on  the  marriage  of  T.  C.  Colls  and 
inaMttiement  Mary  Foubham^  dated  28th  of  December,  1816,  a  sum  of 
pU)CTty  *  £4000,  part  of  the  wife's  fortune,  was  settled  upon  trust  to 
which  con-       p|^y  i\^q  incomc  to  the  wife  for  her  separate  use  for  life ; 

tallied  pro-         *^  "^  .         *  *  i»    • 

▼isions  for  remainder  as  to  one  moiety  for  such  one  or  more  of  the 
othor'uMoe  of    children,  grandchildren,  or  other  issue  of  the  marriage  as 

the  marriaffet 

and  in  deftiolt  of  snch  Iwne  a  general  power  in  the  wife,  bat  no  ezprets  limiUtion  in  favonr 
of  the  iwoe  of  a  second  marriage  i—Held,  that  an  ultimate  limiUtion  to  the  wife's  n^xt  of 
of  kin  **  as  if  she  had  died  intestate  and  MamumW,"  was  to  be  read  "  aa  if  she  bad  died 
intestate  and  a  widow,** 
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the  wife  should  by  deed  or  will  appoint,  and  in  de&ult  for 
the  children  equally  as  tenants  in  common,  to  be  vested 
as  to  sons  at  twenty-one  or  death  leaving  issue,  and  as  to 
daughters  at  twenty-one  or  marriage ;  with  a  gift  over  to 
the  survivors  of  the  shares  of  children  dying  under  twenty- 
one,  or  without  issue,  or  before  having  been  married. 
And  as  to  the  other  moiety,  for  the  husband  for  life,  with 
similar  limitations  in  remainder.  And  as  to  the  entire 
sum,  in  case  there  should  be  no  child  of  the.  marriage  to 
take  under  the  aforesaid  limitations,  then  the  whole  income 
was  to  go  to  the  husband  for  life,  and  the  capital  as  the 
wife  should  by  will  appoint,  and  in  default  of  appointment 
"  upon  trust  for  the  person  or  persons  who  at  the  decease 
of  the  said  Mary  Fouhham  should  be  of  her  blood,  and  in 
kin  to  her,  and  who  either  in  his,  her,  or  their  own  right, 
or  in  right  of  his,  her,  or  their  representation,  would  have 
been  entitled  to  the  same  under  the  statutes  for  the 
distribution  of  the  efiFects  of  intestates  in  case  the  said 
Mary  Foubham  had  died  possessed  thereof  intestate  and 
unmarried."  And  in  the  event  of  the  death  of  the 
husband  without  leaving  issue  of  the  marriage,  the  vnfe 
was  empowered,  notwithstanding  any  fixture  coverture,  by 
deed  to  revoke  the  trusts  and  appoint  such  new  trusts  as 
she  should  think  fit. 


1800. 

Mitch  KLii 

Colls. 

iStaiemaUm 


Mrs.  CoUa  died  in  September,  1818,  leaving  her  sur- 
viving her  only  child,  who  died  a  few  hours  later.  None 
of  the  powers  were  exercised.  The  husband  received  the 
interest  on  the  £4000,  and  died  in  June,  1849.  The  bill 
was  filed  by  the  trustees  of  the  settlement  to  have  the 
trusts  of  the  £4000  declared. 


Mr.  James^  Q.C.,  and  Mr.  J,  Pearson^  for  the  Hain- 

tiiis. 


Argumeni* 
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I860. 


Arptmeni, 


Sir  H.  CaimSf  Q.C.,  Mr.  JesseU,  and  Mr.  Buchdnan^ 
for  the  administratrix  of  the  child  of  Mr.  and  Mrs. 
CoUs. 

The  word  "unmarried"  in  this  settlement  is  meant 
simply  to  exclude  the  husband ;  and  the  child,  therefore, 
was  the  next  of  kin  entitled.  Unmarried  is  a  flexible  term, 
and  may  mean  either  without  having  been  married  or  not 
haying  a  husband  at  the  time. 

The  latter  construction  prevails  in  each  of  these  cases : 
First,  where  the  settlement  makes  no  provision  for  issue. 
Secondly,  where  there  is  a  provision,  but  not  such  as  to 
exhaust  all  contingencies.  Thirdly,  where  there  is  no 
provision  for  children  of  a  second  marriage :  Be  Saun- 
der'a  Trusts  (a). 


Mr.  Boltj  Q.C.,  and  Mr.  Cofe,  for  the  next  of  kin, 
excluding  the  husband  and  child. 

The  primary  meaning  of  **  unmarried  "  is  "  never  having 
been  married  :"  Maberly  v.  Strode  (6),  Bell  v.  Phyn  (<?), 
Smith  v.  Smith  {d).  In  Maugham  v.  Vincent  (e)j  Lord 
Cottenham  did  not  deny  the  primary  meaning,  though  he 
said  the  word  was  flexible.  The  cases  where  the  primary 
meaning  have  been  overruled  by  the  context  are :  First, 
where  the  children  of  the  marriage  having  no  special 
provision,  would  otherwise  be  excluded  by  collaterals,  as  in 
Norman's  Trust  {/).  Secondly,  where  grandchildren 
would  be  similarly  left  without  provision,  as  in  JPraU 
v.  Mathew  {g).  Thirdly,  where  there  was  no  reference  in 
the  settlement  to  a  second  marriage,  the  word  unmarried 


(a)  3  £.  &  J.  152. 
{b)  3  Yes.  460. 
(e)  7  Vea.  453. 
(d)  12  Sim.  317. 


{e)  4  Jur.  452. 

(/)  3  De  G.  M.  &  G.  965. 

ig)  2  Jur.  N.  S.  364, 1056. 
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was  controlled  in  Saunder^s  TruBta  so  as  to  let  in  issue 
of  the  second  marriage.    But  this  has  never  been  done 
where  the  settlement  expressly  contemplates  a  second 
marriage,  and  makes  no  provision  for  the  issue  of  it,     ArgvMwU 
otherwise  tiian  by  a  general  power  such  as  is  given  here. 


Viok-Chancellor  Sir  W.  Paok  Wood  : — 

I  think  that  this  case  is  concluded  by  the  authorities.  J«<^iii«ii/. 


In  Pratt  v.  Mathew^  the  settlement  did  not  provide  for 
the  issue  of  sons  dying  under  twenty-one ;  and  the  Master 
of  the  Rolls  observed,  that  if  the  child  had  taken  a  vested 
interest  at  birth,  the  question  would  not  have  arisen. 
In  Saunder*8  case^  the  question  as  to  the  construction  of 
the  word  "  unmarried "  would  have  arisen  on  the  second 
marriage,  even  though  vested  interests  had  been  given  to 
the  children  of  the  first  marriage  at  birth.  In  this  case,  if 
all  the  issue  had  been  expressly  provided  for  in  all  events 
by  the  settlement,  the  question  could  not  have  arisen ;  but 
they  are  not  so  provided  for,  and  that  being  so,  I  have  to 
consider  whether  the  limitation  to  the  next  of  kin  of  the 
wife  as  if  she  had  died  unmarried  was  not  intended  for  the 
simple  purpose  of  excluding  the  husband.  This  seems  to 
be  the  true  construction  in  any  case  where  there  is  any 
period  or  any  state  of  circumstances  during  which  the 
provision  for  children  and  issue  would  fail ;  and  I  think 
that  the  observation  made  in  Pratt  v.  Mathew  by  one  of 
the  judges  as  to  the  possibility  of  issue  of  children  being 
unprovided  for,  tends  to  the  conclusion  that  in  every  case 
where  there  is  such  a  possibility  the  intent  must  be  taken 
to  be  to  exclude  the  husband  only.     What  a  settlor  or 
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1800.        testator  means  in  these  cases  is  to  exclude  the  husband  at 
HiTCHBLL     all  events,  without  contemplating  very  precisely  the  class 


Colls. 
Judgment, 


upon  whom  the  property  is  to  devolve. 

In  the  present  case  there  are  two  or  three  contingencies 
which    are    unprovided  for,     and    were    possibly   over^ 
looked.     One  was,  that  a  child  might  live  two  or  three 
days,  and  that  the  husband  consequently  might  become 
entitled.    Again,  it  does  not  appear  to  have  been  foreseen 
that  a  son  might  marry,  die  under  age,  and  leave  a  widow 
and  no  issue  surviving.     No  provision  is  made  for  such  a 
case,  and  it  is  impossible  to  say  how  it  would  have  been 
dealt  with  if  it  had  been  considered  in  the  preparation  of 
the  settlement.     Then  again,  the  possible  children  of  a 
second  marriage  are  left  unprovided  for  by  the  terms 
of  the  settlement  itself.    It  is  said  that  a  power  was 
given  to  the  wife,  by  which  she  could  provide  either  for 
the  event  of  a  son  dying  under  age  or  for  the  issue  of  a 
second  marriage.     But  that  argument  is  not  sound,  because 
the  very  object  of  limitations  in  default  of  appointment  is 
to  dispose  of  the  property  in  a  manner  consistent  vntb 
the  wishes  of  the  settlor,   in  case  any  accident  should 
prevent    the    execution    of  the  power.     The  argument 
founded  on  the  insertion  of  the  power  would,  therefore, 
operate  as  much  one  way  as  the  other.    It  cannot  be 
inferred  that  because  there  is  a  power,  therefore  the 
omission  of  limitations  in  default  must  be  taken  to  be 
intentional,  for  the  purpose  of  leaving  the  ulterior  dis- 
position to  depend  entirely  on  the  execution  of  the  power. 
The  decision  in  Norman^s   T^msts  was  founded  on  the 
absence  of  a  provision   for  children ;  and  yet  it  might 
have  been  urged  under  that  settlement,  as  it  has  been 
in    the   argument  before    me,   that   the    children   were 
in  fact  provided  for,  because  there  was  a  power  under 
which   a  appointment  might  have  been  made  in  their 
favour. 
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The  real  question  ia,  what  (having  regard  to  recent 
decisions)  I  must  hold  to  be  the  meaning  of  the  words 
*^  unmarried ''  or  *'  without  being  married ''  occurring  in  a 
settlement  where  there  is  a  general  power  but  no  provision 
for  children  of  a  second  marriage ;  and  I  think  the  most 
reasonable  inference  from  the  authorities  is,  that  the 
words  must  be  taken  to  be  used  where  the  wife's 
property  is  in  question  simply  as  a  bar  to  the  husband's 
right.  This  is  the  only  sound  construction  which  can  be 
adopted  without  resting  on  over-nice  distinctions.  I 
strongly  suspect  the  words  were  in  fact  used  without  any 
definite  next  of  kin  in  view,  and  with  the  simple  intention 
of  excluding  the  husband  and  allowing  the  property  to  go 
as  if  the  wife  were  a  feme  sole.  The  only  distinction 
between  this  case  and  Pratt  v.  Mathew  is,  that  here  there 
is  a  provision  for  the  event  of  a  child  dying  and  leaving 
issue,  but  there  is  no  provision  for  the  event  of  a  son 
dying  under  twenty-one  without  issue  and  leaving  a  widow, 
nor  for  the  issue  of  a  second  marriage.  I  cannot,  there- 
fore, attribute  to  the  word  used  any  other  sense  than  dying 
without  having  a.  husband  at  the  time  of  her  death. 


Judgment, 


March  6/A, 

COOPER  V.  CARTWRIGHT.  J**'^'*' 

Vtudor  and 
"W-  Pwrehaaer — 

t/  OHN  BRA  TFOBD  the  elder  being  seised  in  fee  ^^^jjj!^ 

of  certain  land  in  Staffordshire^  by  a  lease  dated  25th  of  qf  Conve^ct 

March,  1850,  demised  the  ironstone  thereunder  to  his  son   ineumhrm^ 

J.  Brayford  the  younger  and  other  lessees  fof  twenty-one       «"/«>'• 

Where  a 
years*  mortgagor 

eoDtracU  to 
■ell  the  fee 
•imple  of  the  mortgaged  estate  free  from  incombrancee,  the  porcbaaer,  with  the  concurreDce 
•f  the  mortgagee,  la  entitled,  on  proeoriag  a  diicbarge  of  the  Tendor  from  all  liability  in 
reapect  of  the  mortgage  debt,  and  bearing  any  extra  expense  oocaaioned  by  hia  demand,  Ur 
reqaire  a  oon?eyanoe  of  the  eqnity  of  redemption,  so  aa  to  keep  the  mortgage  on  foot. 
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^g^  On  October  25th,  1860,  J.  Brayford  the  elder  mortgaged 

CoopBR      the  fee  of  the  said  lands  to  TiUhy  for  £150,  with  a  power 

Cabtwbioht.  of  sale,  and  on  July  28,  1851,  created  a  further  charge 

St^t^ni.     ^l^ereon  of  £100.     J.  Brayford  the  elder  died  intestate  in 

1851,  and  the  equity  of  redemption  in  the   said  lands 

descended  to  J.  Brayford  the  younger,  subject  to  a  disputed 

claim  for  dower  by  the  widow  of  the  intestate. 

On  January  1st,  1852,  Brayford  (the  son)  made  a 
further  mortgage  of  the  fee  to  Txhby  for  £200,  and  on 
May  4th,  1&55,  created  a  further  charge  thereon  to  Tihly 
of  £550. 

On  June  13th,  1857,  the  lease  was  assigned  to  the 
Defendant  Cartwright  for  £12,000,  of  which  £4000  was 
paid  in  cash,  and  £8000  was  payable  by  instalments  and 
still  remained  unpaid.  And  a  reversionary  lease  in  exten- 
sion of  the  term  was  also  granted  to  Cartwright* 

On  October  14th,  18579  Brayford  mortgaged  the  fee 
to  certain  persons  (subject  to  Tibby*8  mortgages)  for 
9511108. 

On  January  8th,  1858,  Brayford  was  adjudicated  bank- 
rupt. 

On  January  30th,  1858,  THblnfs  mortgages  were  trans- 
ferred to  the  Plaintiff. 

In  March,  1858,  the  vendor's  lien  for  £8000  upon  the 
lease  sold  to  Cartwright  was  assigned  to  a  trustee  for  the 
Plaintiff,  an  J  the  mortgage  for  9572.  10«.  was  transferred 
to  the  Plaintiff. 

In  June,  1858,  the  Plaintiff  filed  a  bill  for  foreclosure 
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against  the  assignees  of  Brayford.  Before  this  suit  came  ^^;. 
to  a  hearing  negotiations  were  opened  which  resulted  in  Coopbk 
two  agreements,  both  dated  January  14th,  1859.  Cabtwriobt. 

SiatemtRU 

One  of  them  was  an  agreement  between  the  assignees 
and  Cartwrightj  whereby  the  assignees  agreed  to  sell  to 
Cartwright  for  £2400  ''  the  fee  simple  of  the  said  farm 
free  from  incumbrances,"  but  subject  to  the  several  leases 
affecting  the  same,  and  to  the  right  to  dower  (if  any)  of 
the  widow  of  John  Brayford  the  elder. 

The  other  was  an  agreement  between  the  Plaintiff  and 
Cartwright^  reciting  the  mortgages;  that  the  assignees 
were  entitled  to  the  equity  of  redemption  in  the  fee  ;  that 
a  foreclosure  suit  had  been  commenced ;  that  the  lease 
belonged  to  .Cartwright^  subject  to  the  payment  of  £8000 
by  instalments  to  the  Plaintiff;  that  Cartwright  had  agreed 
to  purchase  the  estate,  subject  to  the  lease,  from  the 
assignees  for  £2400 ;  and  that  there  was  due  to  the  Plaintiff 
in  respect  of  the  aforesaid  debts,  interest,  and  costs,  £10,000 
and  upwards ; — and  it  was  agreed  between  Cooper  and  Cart- 
wright as  follows :  that  Cooper  '*  shall  not  now  call  upon 
or  require  the  said  Moaes  Cartwright  or  the  said  assignees 
to  pay  any  greater  sum  than  the  excess  of  the  said  debts, 
interest,  and  costs,  beyond  the  sum  of  £10,000,  and  that 
the  said  Joseph  Cooper  shall  continue  his  loan  upon  the 
said  estate  to  the  extent  of  £2000  principal,  and  accept 
payment  thereof  and  of  the  said  debt  of  £8000,  as  after 
mentioned;  and  that  such  excess  as  aforesaid  shall  be 
forthwith  paid  .by  the  said  Moses  Cartwright  or  the  said 
assignees  to  the  said  Joseph  Cooper;  and  that  the  said 
Moses  Cartwright  shall  forthwith  execute  and  give  to 
the  said  Joseph  Cooper  a  mortgage  of  the  said  estate  for 
farther  securing  the  said  sum  of  £8000  and  the  interest 
thereof,  and  that  such  mortgage  shall  contain  a  power  of 
sale  after  six  months'  notice,  and  other  usual  powers  and 

VOL.  I.  Y   T 
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2^^       provisions ;  and  that  until  the  execution  thereof  the  said 

CoopBB      Joseph  Cooper  shall,  in  addition  to  his  present  remedies, 

Caktwbxoht.  have   the    same   rights  and   remedies  for  securing  and 

Stau^tmt.     obtaining  payment  of  the  said  £6000  and  interest  as  he 

is  now  entitled  to  in  respect  of  his  said  mortgages ;   and 

that  the  interest  of  the  said  Mosea  Cartwright  under  his 

agreement  with  the  said  assignees  shall  also  be  a  security 

not  only  for  the  said  £8000  and  interest,  but  also  for  the 

said  loan  of  £2000  and  interest,  and  that  the  said  debts 

of  £8000  and  £2000  shall  be  treated  as  one  debt  of 

£10,000  secured  on  a  mortgage  in  fee  of  the  said  estate ;" 

and  the  agreement  went  on  to  specify  the  times  and  mode 

of  payment  of  the  said  principal  of  £10,000. 

The  solicitor  of  Cartwright,  who  also  acted  for  the 
assignees,  prepared  a  draft  for  carrying  out  these  agree- 
ments whereby  in  consideration  of  payment  by  Cartwright^ 
by  the  direction  of  the  assignees,  to  the  Plaintiff  of  the  said 
moneys  due  to  the  Plaintiff  upon  the  mortgages  of  the  fee ; 
and  in  consideration  of  the  payment  by  Cartwright  to  the 
official  assignees  of  the  balance  of  the  £2400  purchase- 
money,  the  Plaintiff— by  the  direction  of  the  assignees  and 
on  the  nomination  of  Cartwright  and  the  trade  assignees — 
and  the  bankrupt  were  made  to  convey  the  fee  of  the  said 
farm,  and  all  the  interest  of  the  Plaintiff  as  mortgagee, 
subject  to  the  leases  and  to  the  claim  to  dower,  to  a  trustee 
foi  Cartwright. 

The  Plaintiff  objected  to  this  draft,  on  the  ground  that 
it  would  destroy  the  power  of  sale  in  his  securities  and  let 
in  any  judgments  against  Cartwright  and  any  charge 
which  he  might  have  created,  and  altered  the  draft  by 
making  the  Plaintiff  only  a  consenting  party  to  the  con- 
veyance by  the  assignees  of  their  equity  of  redemption, 
subject  to  the  Plaintiff's  securities  and  to  the  sum  of 
£2000  stated  to  be  due  thereon,  and  to  the  leases  and  the 
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claim  for  dower,  the  consideration  stated  being  the  sum 
of  £400  paid  by  Oartwright  to  the  assignees. 


6d3 


iseo. 


COOPBR 

Cabtwrxgut. 
A  correspondence  ensued,  in  the  course  of  which  the        

PlaintifiP  offered  at  his  own  cost  to  give  the  assignees  a 

release  from  the  mortgage  debt ;  but  this  was  declined. 

The  Plaintiff  then  filed  his  bill  against  Oartwright  and 

the  assignees  for  specific  performance,  offering  to  execute 

a  release  to  the  assignees,  the  bankrupt's  estate,  and  the 

bankrupt  himself  if   required,    of  all  claims  under  the 

mortgages ;  and  praying  that  he  might  be  declared  entitled 

to  the  benefit  of  Oartwright' 8  agreement  with  the  assignees, 

and  for  an  account  of  what  was  due  to  him  from  Oartwright  / 

and  that,  on  payment  to   the  assignees  of  the  balance 

of  £2400,  less  the  amount  so  due,  the  assignees  might 

execute  a  conyeyance  of  the  equity  of  redemption  to  the 

Plaintiff  in  such  form  as  to  keep  the  mortgages  on  foot; 

and  that  the  Plaintiff  might  be  declared  entitled  to  hold 

the  same  as  a  security,  pursuant  to  the  agreement  between 

him  and  Oartwright. 


Mr.  Giffard,  Q.C.,  and  Mr.  Dart,  for  the  Plaintiff. 

It  is  material  for  the  Plaintiff  to  keep  the  old  mortgages 
on  foot ;  and  the  Defendants  have  no  interest  in  resisting 
the  demand.  Under  an  agreement  to  sell  free  from 
incumbrances,  the  purchaser  may  insist  on  having  securities 
kept  on  foot:  Olark  v.  May  (a),  Biury  v.  Harding  (6). 
What  makes  the  case  stronger  is,  that  the  two  contracts 
are  proved  to  be  one  transaction- 
Mr.  A.  Smith  (Sir  H.  Oaima,  Q.C.,  with  him),  for  the 
assignees. 

Our  contract  with  Oartwright  was  to  convey  free  from 


Argument. 


(a)  16  Beav.  273.  (h)  IJo.  &  Lat.  475. 

Y  Y  2 
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1860.        incumbrances.     We  had  a  right  to  make  such  a  contract, 

Cooper       and  we  are  ready  to  perform  it,  and  cannot  be  called  upon 

Cabtw'kioht.  to  conyey  the  equity  of  redemption,  which  we  never  agreed 

Araument      *®  ^^'     ^^  Ordinary  vendor  would  by  such  a  conveyance 

leave  himself  personally  liable  on  his  covenant ;  and  though 

this  may  not  apply  so  strongly  to  assignees,  the  same  rule 

as  to  the  form  of  conveyance  must  be  followed. 

Mr.  Daniel^  Q.C.,  and  Mr.  Martindalet  for  Cartwright^ 
supported  the  assignees'  contention. 


Judgmmu.     Vicb-Chahobllob  Sir  W.  Paob  Wood: — 

I  have  looked  in  vain  for  any  substantial  grounds  for  the 
contest  which  the  assignees  nave  raised.  I  am  entirely  at  a 
loss  to  find  any  reason  for  their  resistance  to  the  performance 
of  their  contract  in  the  manner  in  which  the  Plaintiff,  as 
representing  Cartwright^  desires  to  have  it  carried  into  effect. 
Cartwright  has  a  substantial  interest  in  having  the  con- 
veyance in  the  form  prepared  by  the  assignees;  but  he 
cannot  insist  upon  what  would  be  in  direct  contradiction 
to  his  own  agreement  with  the  Plaintiff.  The  assignees 
take  their  stand  upon  a  point  of  form,  and  form  only.  It 
is  clear  that  at  the  time  of  entering  into  their  agreement 
with  Cartwright  they  were  aware  that  the  estate  was  in 
mortgage  to  the  Plaintiff;  that  a  foreclosure  suit  was 
pending;  and  that  an  arrangement  was  in  treaty  between 
Cartwright  and  the  Plaintiff,  by  which  Cartwright  was  to 
have  the  advantage  of  a  sum  secured  by  the  mortgages 
to  enable  him  to  complete  his  purchase  from  the  assignees. 
It  is  plain  on  the  evidence  that  it  never  was  contemplated 
that  the  assignees  should  raise  the  money  to  pay  off  the 
mortgages. 

But  setting  aside  these  considerations  for  the  moment, 
I  will   look   at  the  question  in  the  abstract.     A  man 
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agrees  to  sell  an  estate  which  is  mortgaged  free  from  i^^- 
incumbrances.  It  was  asked  in  argument,  ^  Has  he  not  a  Coopbr 
right  to  do  this  ?  "  Certainly  he  has ;  but  the  substance  of  q^ktwrioht. 
the  transaction  must  be  looked  at.  It  is  an  agreement  j^^^^ 
that  the  vendor  will  pay  off  the  mortgages  if  required. 
Then  it  is  argued  that  the  vendor  has  a  right  to  say, 
^  I  will  not  hand  over  the  estate  subject  to  the  mortgages, 
because  I  am  under  covenant  to  pay  them  ;  and  I  do  not 
know  what  may  happen  if  I  am  not  discharged  from  my 
liability."  The  case  cannot  be  put  higher  than  that.  It 
is  a  matter  of  pure  indifference  to  the  vendor  whether 
his  debt  is  actually  discharged,  or  whether  he  is  himself 
discharged  from  all  personal  liability  with  respect  to  it 
Suppose,  therefore,  that  this  was  a  simple  case  free  from 
any  question  of  knowledge  on  the  part  of  the  vendor  of  a 
treaty  between  the  purchaser  and  the  mortgagee;  and 
suppose  that  Cartwright^  the  purchaser,  had  come  to  the 
assignees  and  said,  '^I  have  agreed  to  buy  this  estate 
from  you  free  from  all  incumbrances.  I  am  to  pay  £2400 
for  it.  I  will  not  ask  you  to  pay  off  the  mortgage  money, 
but  I  bring  you  the  mortgagee,  who  says  that  he  does  not 
wish  to  be  paid  off,  and  that  he  will  give  you  a  discharge 
from  your  liability  in  respect  of  this  debt.  Whether  as  a 
matter  of  form  this  shall  be  done  by  a  release,  or  by  a 
covenant  not  to  sue,  or  in  any  other  way,  I  will  take  care 
that  he  shall  effectually  discharge  you  from  liability. 
Therefore  I  ask  you  on  these  terms  to  convey  to  me  the 
equity  of  redemption."  What  answer  could  the  vendor 
give  ?  He  would  be  entitled  to  say  that  be  ought  not  to 
be  put  to  any  extra  expense  by  having  the  conveyance 
executed  in  that  form;  but  that  would  be  the  utmost 
extent  of  his  right.  If  he  says,  "  I  insist  on  having  the 
contract  carried  out  modo  et  form&,"  the  answer  is,  that 
where  it  is  simply  a  question  of  convenience  to  the  pur- 
chaser, not  involving  any  matter  of  substance  affecting  the 
vendor,  it  is  idle  for  the  vendor  to  raise  objections  to  the 
form  of  the  conveyance ;  and  even  in  the  abstract  case 
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^^5^       which  I  have  put,  I  am  of  opinion  that  he  would  not  be 

CoopBR       entitled  to  do  so. 
p. 

CABT  WRIGHT. 

jK^men/.  ^^  ^^  ^^  ^^^  liabilities  might  possibly  arise  in  respect 

of  the  lease,  and  of  any  incumbrances  which  may  have 
been  created  upon  it  But  CartwrigM  is  himself  ^  lessee, 
and  no  claim  could  possibly  be  set  up  either  by  him  to  his 
incumbrancers  against  the  assignees. 

So  &r  I  have  considered  the  question  in  the  abstract; 
but  when  you  look  at  the  actual  transaction,  it  is  quite 
plain  that  the  assignees  had  never  any  notion  of  paying 
off  the  mortgages  and  of  raising  upwards  of  £2000  for 
that  purpose.  Though  a  foreclosure  suit  was  pending, 
there  was  no  suggestion  on  their  part  that  they  should 
pay  the  debt ;  and  they  must  have  known,  too,  that  Cart- 
Wright  was  in  treaty  with  the  Plaintiff  at  the  time  of  their 
own  agreement  with  him.  It  is  clearly  made  out  that 
they  considered  that  Cartwright  was  to  get  the  money  for 
his  purchase  from  the  Plaintiff.  The  case  might  even  be 
put  higher  if  necessary.  There  is  positive  evidence  that 
they  had  full  knowledge  from  the  first  that  the  Plaintiff 
meant  to  have  the  mortgages  kept  on  foot.  But  without 
relying  on  this,  it  is  enough  to  say  that  I  find  no  substantial 
ground  on  which  the  assignees  can  complain  of  the  contract 
being  carried  out  in  the  form  prepared  by  the  Plaintiff; 
and  I  should  hold  it  equally  clear  in  the  ordinary  case  of 
a  sale  of  a  mortgaged  estate,  that,  if  the  purchaser  and  the 
mortgagee  concurred  in  desiring  to  have  the  mortgage 
kept  on  foot,  they  would  be  entitled  to  have  the  contract 
for  purchase  performed  in  the  way  ihey  wished. 

As  yet  I  have  been  considering  the  case  as  between  the 
Plaintiff  and  the  assignees,  and  have  treated  Cartwright 
as  concurring  in  the  Plaintiff's  desire  that  the  mortgages 
should  be  kept  on  foot.    But  can  Cartwright  be  said  to 
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Judgment, 


desire  that  his  agreement  should  be  performed  in  this        ^^^* 

way  ?    Certainly  he  does  not  desire  it  now  at  the  hearing ;      Cooper 

but  if  he  has  bound  himself  to  the  Plaintiff  to  allow  the  cartwriort. 

contract  to  be  so  performed,  he  must  be  taken  to  desire 

that  that  undertaking  should  be  adhered  to.     I  think  it  is 

quite  clear  that  the  agreement  between  Cartwright  and 

the  Plaintiff  can  only  mean  that  the  securities  are  to  be 

left  intact.     In  his  answer,  Cartwright  says  that  he  is 

advised  that  he  did  not  contract  that  the  assignees  should 

permit  the  mortgages  to  remain  on  foot ;  but  he  does  not 

deny  that  the  intention  as  between  him  and  the  Plaintiff 

was  that  they  should  be  kept  alive.    The  terms  of  the 

contract  are  conclusive  as  to  this.    They  are,  that  the 

Plaintiff  shall  not  call  in  more  than  the  excess  above 

£10,000,  and  shall  continue  the  loan   to   that  extent. 

Certain  additional  rights  are  given  as  to  the  £8000,  and 

some  modifications  are  introduced  as  to  the  time  of  payment 

of  the  debt ;  but  these  do  not  affect  the  continuance  of 

the  old  loan,  which  was  to  remain  in  force,  subject  only 

to  those  modifications.     I  have,  therefore,  no  hesitation 

in  saying  that  this  was  a  contract  that  the  old  loan  should 

be  kept  alive.    Therefore,  the  case  is  precisely  the  same  as 

if  the  Plaintiff  and  Cartwright  had  both  come  to  the  vendors, 

and  said  that  they  concurred  in  desiring  that  the  mortgages 

should  be  kept  alive.    The  only  possible  question  that  can 

arise  is  one  of  form  as  to  the  mode  in  which  the  assignees 

are  to  be  discharged  from  the  mortgage  debts ;  but  it  is 

not  necessary  to  discuss  that  now,  and  I  must  hold  the 

Plaintiff  entitled  to  a  decree,  with  costs. 


Dbclarb  Plaintiff  entitled  under  bis  agreement  with  Cartwright  to 
the  benefit  of  the  agreement  between  Cartwright  and  the  assignees, 
and  that  the  Plaintiff  and  Cartwright  agreed  by  such  first-mentioned 
agreement  that  £2000  should  remain  as  a  principal  sum  upon  the 
security  of  the  Plaintiff's  mortgages. 


Minutt  of 
Decree, 
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MimuU  of 
Dttrtu 


1800.  BxcLiBB  that  the  PUintiff  Ib  bound  to  trait  £2400  m  beiiig  the  foil 

1^'"^        value  at  the  date  of  the  agreement  of  the  premues  comprised  in  the 
p.  Plaintiff'fl  mortgage.    And  that  the  Defendant  Cartwrigkt  is  liable  as 

Cartwbioht.  between  himself  and  the  Plaintiff  to  provide  £400,  being  the  difference 
between  the  £2000  agreed  to  be  left  on  the  aforesaid  security  and 
£2400  the  purchase- money  payable  by  Cariwrighi  under  his  agree- 
ment with  the  assignees.    The  Plaintiff  having  before  the  filing  of  his 
bill  offered,  and  now  offering  to  execute  all  such  instruments  as  the 
Court  shall  direct  for  discharging  the  estate  and  effects  of  the  said 
John  Bra^ordf  inn.f  other  than  the  said  mortgaged  premises,  and 
also  the  said  John  Brayfordy  jun.,  personally,  from   all  lialnlitieB 
in  respect  of  the  said  mortgage  debts,  interest,  and  costs,  and  also 
to  pay  tothe  said  assignees  any  extra  expense  that  may  be  ooca- 
sioned  to  them  by  the  conveyance  being  made  by  them  as  herein- 
before directed,  instead  of  a  conveyance  of  the  fee  simple  —  Let 
an  account  be  taken  of  what  on  die  14th  day  of  January,  1850, 
was  due  to  the  Plaintiff  for  principal,  interest,  and  mortgagee's 
costs  on  his  mortgages,  and  also  of  what  is  due  to  the  assignees 
in  respect  of  the  sum  of  £2400  agreed  to  be  paid  to  them  under 
the  agreement  between  them  and  Cartwrighi,  with  interest  thereon 
at  the  rate  of  4/.  per  cent,  per  annuo)  from  the  date  of   such 
agreement.    And  let  the  Plaintiff  pay  to  the  assignees  the  excess  (if 
any)  of  the  said  purchase-moneys  and  interests  of  the  aaid  mortgage 
debts,  interest,  and  costs — And  upon  such  payment,  or  without  such 
payment,  if  the  said  mortgage  debt,  interest,  and  costs,  shall  exceed 
the  said  sum  of  £2400  and  interest — ^And  also  upon  Plaintiff  executing 
such  deed  or  deeds  as  the  judge  at  chambers  may  direct  for  the 
purpose  of  discharging  the  esUte  and  effects  of  the  said  bankrupt 
other  than  the  said  mortgaged  premises,  and  also  the  said  bankrupt 
personally  from  all  liability  in  respect  of  the  said  mortgage  debts  and 
interests,  and  costs  —  Let  Defendants  the  assignees  concur  with  all 
necessary  parties  in  conveying  the  equity  of  redemption  of  the  said 
mortgaged  premises,  subject  to  the  lease,  mortgages,  and  incumbrances, 
and  also  to  such  right  of  dower  (if  any)  as  in    the   agreement 
respectively  mentioned,  to  such  person  or  persons  as  Plaintiff  shall 
direct,  and  in  such  manner  as  to  keep  on  foot  the  moneys  due  or  to 
become  due  to  the  Plaintiff  as  aforesaid  on  his  said  mortgage  securities. 
The  conveyances  to  be  settled  by  the  judge  at  chambers,  if  the 
parties  differ.    Dkoli&b,  that,  as  between  Plaintiff  and  Defendant 
Cartwrightf  the  Plaintiff  will  be  entitled  to  hold  his  former  mortgage 
securities  as  a  security  not  only  for  the  principal  sum  of  £2000  agreed 
to  be  continued  on  such  securities,  with  interest  thereon  from  the 
14th  day  of  January,  1859,  but  also  for  all  further  moneys  not 
exceeding  £400  due  to  him  on  the  said  securities  on  the  14tb  of 
January,  1859,  with  interest  on  such  frirther  moneys  from  that  date. 
Dbclabs,  that  for  any  excess  beyond  the  )>rinci|4il,  interests,  and  costs 
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dae  to  Plaintiff  on  his  said  mortgage  secnritieBwliicli  the  Plaintiff  may 
have  to  pay  to  the  assignees  on  the  completion  of  the  contract  entered 
into  between  them  and  the  Defendant  Cartwrtght^  the  Plaintiff  is  also 
entitled  as  against  Cartwright  to  a  lien  on  the  estate.  Dbclarb,  that  Cartwrioht. 
the  Plaintiff  is  entitled  to  his  lien  on  the  leasehold  premises  for  the  Minuft  of 
parchase-moneys,  whereof  £8000  remains  anpaid,  for  the  amount  of  Decree. 
interest  and  costs  which  were  due  in  respect  of  the  said  sum  of  £8000 
at  the  date  of  the  said  contract  of  the  14ih  of  January,  1860,  free  from 
the  provisions  of  that  agreement.  And  let  the  Chief  Clerk  certify  what 
amount  was  so  due.  Let  Defendant  Cartwright  execute  a  proper  deed 
or  deedo,  to  be  settled  by  the  judge  at  chambers  if  the  parties  difRsr,  for 
charging  the  sum  of  £10,000  by  way  of  mortgage  on  the  fee  simple 
of  the  estates  comprised  in  the  said  mortg^g^  securities  of  die 
Plaintiff,  at  such  rate  of  interest  and  payable  in  such  manner  as  in  the 
said  agreement  between  Plaintiff  and  Defendant  Cartwright  men- 
tioned, but  subject  and  without  prejudice  to  the  existing  securities  of 
the  said  Plaintiff  on  the  freehold  and  leasehold  interests  respectively 
referred  to  in  the  said  agreement,  save  only  that  such  existing 
securities  to  the  extent  of  £2000  and  £8000  respectively  are,  as  to 
the  time  of  payment  and  rate  of  interest  thereon,  to  be  subject  to  the 
provisions  contained  in  the  said,  agreement  of  the  14th  of  January, 
1850,  as  from  the  date  thereof. 

Lbt  the  Defendant  Cartwright^  within  six  calendar  months  from  the 
date  of  the  Chief  Clerk's  certiflcatei  pay  to  the  Plaintiff  such  amount 
not  exceeding  £400  as  shall  be  certified  to  have  been  on  the  14th  day 
of  January,  1859,  due  to  him  for  principal,  interest,  and  costs  in  excess 
of  the  sum  of  £2000,  with  interest  on  such  amount  from  that  day  at 
the  rate  of  42.  per  cent.,  and  also  the  amount  (if  any)  which  shall  be 
certified  to  be  due  to  him  in  respect  of  any  payment  to  be  made  in 
completing  the  purchase  from  the  said  assignees  as  hereinbefore 
mentioned,  and  interest  on  such  ordered  amount  at  the  rate  of  42. 
per  cent,  from  the  time  of  payment.  And  in  default,  let  him  be 
foreclosed  of  all  right  and  equity  of  redemption  of  the  interest 
acquired  by  him  under  his  said  contract  with  the  assignees  in  the 
said  mortgaged  premises.  Costs  up  to  the  decree  against  all  Defen- 
dants. Liberty  to  apply  at  chambers  as  to  subsequent  costs.  Liberty 
to  apply  generally. 
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isao. 

March  lOM. 

Joint  Stock 

Companff — 

D^enturta-^ 

Jrreaularity — 

AdvanceB  by 

Directors 

and  others. 

Debentures  _     _  

Di^toi  under  *"^  adjoumed  petition,  which  had  been  presented  by  "the 
oJiIlSnr''*^'  liquidator,  to  have  the  rights  of  certain  debenture-holders 
without  due      determined. 

anthority  can- 
not be  enforced 
by  members  of 
the  Company 
who  accepted 
them  after 
having  been 
pNfent  at  the 
meeting  where   __  ,o-«  % 

the  issue  of  the  February,  18o3,  and  re-registered  under  the  Act  of  1856 

irregular 
debentures  was 
sanctioned ; 
and  bonl^  fide 
transferees  /or 
yalue  from 
such  share- 
holders are  in 
no  better 
position. 
Neither  can 
strangers  who 
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Re  MAGDALENA  STEAM  NAVIGATION 
COMPANY. 

1  HE  Magdalena  Steam  NavigaHan  Company  being  in 
course  of  voluntary  winding-up,  this  case  came  on  upon 


The  following  facts  were  certified  by  the  Chief  Clerk, 
in  answer  to  inquiries  directed  by  the  Court 

The  Company  was  completely  registered  on  the  22nd  of 


on  the  3rd  of  Noyember,  1856. 


The  deed  of  settlement  provided  that  it  should  be  lawful 
for  any  extraordinary  general  meeting,  and  no  other,  by  a 
majority  of  at  least  two-thirds  in  number  of  the  shai^- 
holders  personally  or  by  proxy  present  at  the  meeting, 
and  holding  between  them  two-thirds  of  the  shares  of  the 
suchSSJ  C^^^Pa-'^y  for  the  time  being  subscribed,  by  any  resolu- 
tion, to  increase  the  capital  of  the  Company,  and  also  by  a 
like  majority  to  empower  and  require  the  Directors  to 
borrow  and  take  upon  mortgage  of  the  estate  and  efiects 
of  the  Company,  or  on  the  debentures  of  the  Company, 
or  on  such  securities  as  to  soefa  meeting  might  seem 
available,  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  at  any  one  time,  to  be  due  and  outstanding, 
„  ,   ^        the  sum  of  £30,000. 

But  where 
the  moneys 

advanced  on  snch  hrregular  secarlties  have  heen  applied  by  the  Directors  for  the  benefit  of  the 
Company,  and  the  shareholders  haye  acquiesced  in  the  transaction,  the  Company  and  the 
shareholders  are  precluded  from  disputing  their  liability  to  repay  the  advance.  And  where  pay- 
ment of  6  per  cent,  interest  was  miide  pursuant  to  snch  debentures  without  objection  on  the  part 
of  the  shareholders— Iff U,  that  the  debenture- holders,  though  not  entitled  to  recover  on  the 
debentures  themselves,  were  entitled  to  subsequent  interest  at  the  same  rate  on  their  advances . 


1  irregular 
debentures 
with  informa- 
tion that  the 
conditions  on 
which  they 
were  issuable 
had  not  been 
fulfilled,  or 
their  Sisigneosb 
enforce  them 
as  valid  legal 
secnritiea. 
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On  June  ISth,  1853,  an  extraordinary  general  meeting       ^!f^ 
was  held,  at  which  the  total  amount  of  shares  represented  Rb 

was  considerably  less  than  two-thirds  of  the  amount  then       Stbam 

subscribed.    Resolutions  were  unanimously  passed  at  that  c  Jmpaht!^ 
meeting  authorising  the  Directors  to  borrow  on  mortgage         ' — 
or  debentures  the  sum  of  £30,000. 

In  the  month  of  July,  1854,  six  debentures  were  issued, 
under  the  seal  of  the  Company,  to  J*.  2>.  Powha,  F.  CoU 
lievy  and  E.  Colliery  jointly,  to  secure  £2873  advanced 
by  them,  with  interest  at  the  rate  of  6/.  per  cent. 

Powlea  was  a  Director,  and  had  acted  as  chairman  at 
the  meeting  of  June,  1853. 

On  August  8th,  1854,  two  debentures  were  issued  to 
Powks  and  Rey.  W,  Leigh^  to  secure  £920  advanced  by 
them,  with  interest  at  the  same  rate. 

On  January  20th,  1855,  a  similar  debenture  for  £1000 
was  issued  to  W.  C.  HametU  a  shareholder,  who  was 
present  at  the  said  meeting,  this  advance  being  made  for 
the  express  purpose  of  enabling  the  Company  to  meet 
acceptances  about  to  fall  due  for  Just  and  lawful  debts. 
All  the  sums  raised  as  aforesaid  were  applied  by  the 
Directors  in  payment  of  the  debts  and  liabilities  of  the 
Company. 

Harnett  still  held  his  debenture.  The  others  had 
been  transferred  to  various  holders,  who  were  believed  to 
be  bon&  fide  holders  for  value. 


Mr.  Amphlettf  Q.C.,  and  Mr.   Haddany   for    the    li-     Argwmmu 
quidator. 
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}^\  Sir  JET.  Caima,  Q.C.,  and  Mr.  Walfard,  for  the  holders 

Rb  of  debentures  originally  issned  to  PawUa  and  F.  and  JB. 

MAODALBNA       ^   „.  t=»  if 

Stbax        Coiher. 
Nayioatioit 

—  '  Where  Directors  bon&  fide  expend  money  though  without 
'^^^'"''  authority,  and  the  Company  takes  the  benefit  of  the  ex- 
penditure, the  Directors  are  entitled  to  be  recouped :  Be 
Crerman  Mining  Company  (a),  followed  in  this  Court  in 
Shephard  y.  Oaen/ardf  which  is  not  reported ;  mchmancTg 
C€ue  (5). 

This  is  our  case,  because  Pawles  was  chairman  of  the 
Directors. 

Independently  of  this,  debentures  good  upon  the  ftce 
of  them  are  valid,  notwithstanding  any  irregularity  in 
their  issue :  Agar  v.  AtJiemeum  Assurance  Company  (c), 
JErnest  v.  NichoUs  {d\  Prince  of  Wales  Assurance  Com- 
pany V  Harding  (e). 

Mr.  Little^  for  the  holders  of  the  debentures  issued  to 
Powles  and  Leigh. 

Mr.  Shebbeare,  for  other  holders. 

Mr.  Speed,  for  Harnett — My  case  is  stronger  than  the 
others,  because  the  money  was  advanced  to  meet  a  specific 
liability. 

Mr.  T.  Stevens,  for  a  shareholder: 

The  case  of  a  Director  or  shareholder  taking  a  debenture, 
apparently  valid  on  the  fiice  of  it,  but  which  he  knows  to 
have  been  illegally  issued,  is  very  difierent  firom  that  of  a 

(a)  4  D6  G.  M.  &  G.  19.  (J)  6  H.  L.  Ca.  401. 

(b)  4  K.  &  J.  306.      ^  (e)  E.  Bl.  k  E.  183. 
(e)  3C.B.N.S.723. 
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stranger  taking  such  a  security  bona  fide  without  notice  of 
the  irr^ularity ;  and  the  cases  referred  to  on  this  head  do 
not  apply.  Neither  does  the  German  Mining  ecLse  apply, 
because  none  of  these  were  advances  by  Directors  alone, 
and  some  of  them  not  by  Directors  at  all.  [He  cited 
Athenaum  Assurance  Company  t.  Pootey  (a)  ;  MorgarCe 
ease  (&).] 


iseo. 

Maodalbna 

Steam 
Nayioation 

COMPANT. 


Viob-Chahcellob  Sir  W.  Paob  Wood:— 

I  am  of  opinion,  on  the  general  principle,  that  the 
present  holders  of  these  bonds  can  only  establish  their 
claim  through  the  equities  of  those  by  whom  the  advances 
were  applied  in  satis&ction  of  the  debts  and  liabilities  of 
the  Company.  It  appears  to  me,  that,  as  regards  the 
validity  of  the  debentures  when  originally  issued,  there  is 
very  serious  difficulty.  But  whatever  may  be  the  precise 
efiect,  as  to  the  rights  of  third  parties,  of  the  observa- 
tions in  Hmest  v.  NichoUs  contrasted  with  the  decisions  in 
Prince  of  Wales  v.  Harding  and  Agar  v.  AtluvuBum 
Assurance  Company^  it  appears  to  me  plain,  that 
persons  who  are  not  only  members  of  the  Company  but 
who  are  present  at  a  meeting  where  an  irregular  issue 
of  debentures  is  resolved  upon,  cannot  afterwards  take 
their  stand  upon  securities  irregularly  issued  to  them 
in  pursuance  of  such  resolution,  and  claim  the  rights  which 
a  stranger  might  assert  who  had  accepted  such  deben* 
tures  bonfi  fide  without  any  information  as  to  the  ille- 
gality of  their  issue.  I  take  it,  that  any  third  party  who 
was  expressly  informed  that  the  conditions  on  which 
debentures  were  issuable  had  not  been  fiilfilled,  could 
not  accept  such  debentures  and  enforce  them  as  legal 
securities  merely  because  they  bore  the  seal  of  the  Com- 


Juifyment, 


(a)  7  W.  B.  167. 


(b)  1  M.  &  G.  225. 
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1800.  pany.    It  is  impossible  to  say,  that  even  a  stranger,  under 

rb  sach  circumstances,  could  enforce  a  debenture  so  issued 

^^Stbax"^  as  a  legal  instrument.    These  debentures  are  not  negotia- 

Natioatiok  bie  instruments;    the  first  takers,   therefore,    had  only 

choses  in  action,  and  could  not  giye  to  their  assignees  a 

"^^  '  better  title  than  they  had  themselyes. 

But  then  comes  the  question,  whether  equities  are 
not  established  by  the  facts  found  by  the  certificate.  I 
find  that  the  moneys  advanced  were  applied  entirely  in 
payment  of  debts  and  liabilities  of  the  Company.  In  one 
instance,  the  proceeds  of  a  debenture  were  employed  in 
meeting  a  debt  which  was  immediately  payable ;  but,  with 
this  exception,  it  does  not  appear  that  all  the  liabilities  so 
satisfied  had  accrued  at  the  date  of  the  issue  of  the  deben- 
tures. The  operation  may  consequently  be  regarded  as 
an  unauthorised  raising  of  capital.  Even  so,  I  adhere  to 
my  former  decision,  justified  as  I  think  it  is  by  the 
German  Mining  case.  If  Directors  raise  money  for  the 
purposes  of  their  Company,  not  being  authorised  by  the 
deed  of  settlement  so  to  do,  and  if  the  Company,  with 
fiiU  notice  of  the  illegality,  go  on  for  a  long  time, 
taking  no  steps  to  call  the  transaction  in  question,  carry- 
ing on  the  concern  with  the  money  so  raised,  and  taking  the 
chance  of  increased  profits  fi-om  such  additional  capital — 
after  such  a  course  as  this,  it  is  too  late  for  them  to 
say  that  the  capital  so  raised  was  not  money  advanced 
for  the  purposes  of  the  Company.  That  was  the  exact 
case  of  the  Qtrman  Mining  Company.  Where  share- 
holders have  .every  opportunity  to  ascertain  the  &cts,  and 
where  they  choose  to  take  the  benefit  of  an  irregular 
loan,  it  would  be  contrary  to  common  morality  and  to 
the  first  principles  of  this  Court  to  allow  them  to  turn 
round  and  insist  on  the  illegality.  It  is  true,  that  you 
cannot  apply  to  these  deeds  of  settlement  all  the  rea- 
soning which  applies  to   partnership  deeds,   which  are 
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constantly  allowed  to  be  varied  in  effect  by  the  dealings  i^ao. 

of  the  partners.     Bat  where   I  find   certain   formalities  rb 

prescribed   for    raising  money,  and  no  inquiry  by  the  ^^stbjlh^^ 

shareholders  for  two  years  whether  they  have  been  duly  Navigation 

observed,   it  is  too  late  to  raise  such  a  contest  as  this.  — 

They  are  bound  by  acquiescence,  I  do  not  say  to  recog-  "^v^*"  • 
nise  these  instruments  as  valid  debentures,  but  to  accept 
their  liability  for  the  advances,  regarding  the  debentures 
as  nothing  more  than  evidence  of  the  debt. 

The  only  doubt  which  I  have  felt  has  been  with  respect 
to  the  interest,  and  this  point  seems  to  be  covered  by  the 
German  Mining  ccue.  Here  the  shareholders  have  in  fiust 
acqui^^ced  in  the  payment  of  61.  per  cent,  as  a  proper  rate 
of  interest.  Interest  must  therefore  be  allowed  at  the 
stipulated  rate  of  61.  per  cent. 


DscLABS,  that,  on  the  facts  foand  in  the  Chief  Clerk's  report,  the  Mitmie  of 
Boms  of  money  which  were  advanced  upon  the  iflsoing  of  the  several  D^crte, 
debentures  mentioned  in  the  report  and  remaining  due  thereon 
constitute  debts  due  from  the  said  Company,  and  that  the  same  ought 
now  to  be  paid  with  interest  at  the  rate  of  62.  per  cent,  from  the  date 
of  such  advances  respectively  to  the  present  holders  of  the 
debentures,  as  standing  in  the  place  of  the  several  persons  making 
such  advances. 
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I860. 
Feb.9l)a. 

Pr/'cAt-  HUGHES  w.  LEWIS. 

Motion  to 

CoiU^Tendtr,  J^  jj jg  ^^  ^  motion  to  dismiss  for  want  of  prosecution. 
Piaiotiif,  after  The  notice  of  motion  was  served  on  February  18th  for 
thS^'of'mSu^n  February  29th.  In  the  morning  of  February  27th,  the 
to  dismiss  for  Defendant  delivered  counsel's  brief  on  the  motion,  and 
ctitioD,  filed  later  on  the  same  day  the  Plaintiff  filed  replication  and 
g»ve*noUce*"^  gave  notice  thereof  to  the  Defendant's  solicitor..  No 
thereof  and       tender  of  costs  was  then  made;   but  at  four  o'clock  in 

tendered  80t. 

eost»—Hdd,     the  aftcmoon  of  February  28th,  a  tender  of  20«.  costs 

not  having  "^    was  made  to  the  Defendant's  solicitor,  who  then  refused 

untS  Tfter  the  *^  accept  anything  less  than  the  costs  actually  incurred. 

Defendant's      The  motiou  was  now  brought  on  for  the  purpose  of 

brief  had  been      -      .    .         , 
deliycred,  the     obtaimng  the  COStS. 
Defendant  was 
not  bound  to 

accept  the  

tender,  but 
was  entitled  to 

actn*SJ/in-  Mr.  NoUer^  for  the  Defendant.— The  proper  and  only 

mteht  Wm  course  to  obtain  our  costs  is  to  bring  on  the  motion : 
on  the  motion  Attorney- Oetieral  Y.  Cooper  (a). 

for  that  pur* 
pose. 

There  is  Mr.  Benahaw. — The  motion  cannot  be  brought  on  after 

to  «jr.  bdng*  *  tender.  Our  tender  of  20^.  on  February  28th  was  suffi- 
SSde^bSt       ^^®^*  =  ^^P^  ^'  ^'^^^^  (*)»  ^^f^  V.  Angk  (c> 

Defendant  is 

taxed  costs.  ^^'  NaJder,  in  reply.— Our  brief  was  not  delivered  too 

soon,  and,  after  allowing  us  to  incur  costs^  it  would  be  most 
unreasonable  for  the  Plaintiff  at  the  last  moment  to  stop 
the  motion  by  a  tender  of  20*.  In  Piper  v!  GUtens  the 
tender  does  not  seem  to  have  been  delayed  till  after  the 
brief  was  delivered ;  and  WrigM  v.  Angle  went  upon  other 
circumstances. 

(a)  9  Sim.  379.  (e)  e  Hare,  107 ;  S.  C.  12  Jur.  34. 

ip)  11  Sim.  282. 
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Vicb-Chaitobllor  Sir  W.  Pagb  Wood:— 

It  would  certainly  be  a  very  unreasonable  practice  to 
allow  the  Plaintiff  to  defer  his  tender  of  the  costs  of 
the  notice,   and    service    thereof,    until    after    the   De- 
fendant has  delivered  his  brief  and  incurred  all  the  costs 
of  the  motion ;  and  I  do  not  think  that  the  cases  cited  are 
conclusive  in  favour  of  the  contention  that  such  a  tender  is 
sufl5cient.    The  report  of  Wriffht  v.  Angb  in  the  Jurist 
is  less  favourable  to  the  Plaintiff's  argument  than  that  in 
Hare.  It  seems  that  the  Vice-Chancellor  at  first  expressed 
doubts  as  to  the  decision  in  Piper  v.    Cfittens,  but    on 
a  subsequent  day  decided  against  the  Defendant,  in  conse- 
quence of  his  conduct  as  disclosed  by  the  affidavits.    The 
tender  in  Piper  v.  Oitteiia  was  apparently  made  before  any 
expenses  were  incurred,  and  the  Defendant  asked  time  to 
consider  whether  he  would  accept  it.     He  had  not  made 
up  his  mind  by  the  evening  of  the  same  day,  and  then  the 
Plaintiff  delivered    his    brief.      Upon    this,    the    Vice- 
Chancellor  said,  that  the  Defendant  should  have  known 
his  own  mind  at  least  before  the  next  morning,  in  which 
case  the  Plaintiff  would  not  have  delivered  a  brief ;  but  that 
the  Defendant,  not  having  given  his  answer  by  that  time, 
must  bear  the  costs  which  he  had  led  the  Plaintiff  to  incur, 
less  the  205.  for  the  notice  to  dismiss.     This  is  almost 
exactly    the  converse   of  the   present   case.     Here   the 
Defendant   gave   a   very   long   notice    of   motion,    and 
if  he  had  delivered  his  brief  immediately  after  the  notice, 
or  at  any  time  more  than  two  days  before  the  seal, 
I  should  have  attached  no  weight  to  the  circumstance. 
But  he  did  not  deliver  it  till  the  27th,  which  was  the  proper 
day  to  deliver  a  brief  on  a  motion  for  the  29th.     Then  the 
case  becomes  still  more  favourable  to  the  Defendant,  from 
the  fact  that  the  tender  of  20^.  was  not  made  till  four 
o'clock  of  the  day  before  the  motion  was  to  come  on,  at 
which  time  the  Defendant's  brief  must  have  been,  or  at 
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any  rate  ought  to  have  been,  delivered ;  therefore,  unless 
there  is  some  absolute  rule  to  the  contrary,  I  should  think 
that  the  costs  to  be  tendered  must  be,  not  the  20^.,  bat 
the  proper  costs  actually  incurred.  I  do  not  find  in  the 
authorities  any  absolute  rule  fixing  20«.  as  the  proper 
tender  at  any  stage  of  the  proceedings,  and  certainly 
not  after  the  delivery  of  the  Defendant's  brief. 


In  Wright  v.  Angh^  the  Defendant's  contention  was  that 
the  notice  was  irregular  because  it  was  not  given  on  the 
same  day  on  which  the  replication  was  filed.  The  Defen- 
dant &iled  on  that  point,  and  therefore  the  yice-Chancellor 
made  him  pay  the  PlaintifiTs  costs,  which  would  not  have 
been  incurred  if  the  Defendant  had  made  up  his  mind  at 
first  to  accept  the  tender.  And  in  Piper  v.  Gittens  it 
does  not  appear  that  a  brief  had  been  delivered  by  the 
Defendant  before  the  tender.  The  authorities,  therefore, 
do  not  seem  to  bind  me  in  this  case.  I  will  have  the 
practice  ascertained,  and,  unless  I  shall  find  that  there  is 
a  settled  rule  to  the  contrary,  I  must  order  the  Plaintiff 
to  pay  the  costs  of  the  motion, 

[His  Honour  subsequently  handed  down  a  note  by  the 
Registrar  to  the  following  effect : — ] 

« In  1  Smith's  Pr.,  3rd  ed.,  488,  it  is  stated,  that  under  the 
old  practice  a  replication  filed  on  the  same  day  as  a  notice 
to  dismiss  was  held  to  take  the  precedence,  and  no  evi- 
dence was  required  at  what  time  of  the  day  it  was  filed, 
there  being  no  fraction  of  a  day. 


**  We  have  a  memorandum  noted  opposite  to  this  para- 
graph: *  Wright  V.  AngU^  4th  December,  1847.  De- 
fendant gave  notice  to  dismiss  on  Friday.  Plaintiff 
replied  on  Friday.  Plaintiff  gave  notice  of  replication 
on  Saturday,  and  tendered  costs  of  motion  to  dismiss, 


CASES  IN  CHANCEBY. 

minus  20«.'  This  is  recognising  a  practice  as  to  tendering 
208.  costs  of  motion  to  dismiss,  and  is  wrong.  It  ivas 
made  upon  reading  Piper  v.  CHttena^  18th  November,  1840. 
There  was  a  previous  case  on  the  same  subject,  Attorney- 
Cfeneral  v.  Cooper ;  and  in  Turner  v.  Ifhite^  in  Hilary 
Term,  1839,  where  Defendant  had  refused  20^.  costs  of 
motion,  when  tendered,  the  Vice-Chancellor  of  England 
dismissed  the  motion  with  costs ;  but  subsequently  to  these 
cases,  namely,  in  Easter  Term,  1842,  in  a  cause  of  St. 
AiMn  v.  St.  Aubm^  although  the  Plaintiffs  had  filed  repli- 
cation, and  the  Defendant  had  accepted  208.  costs  of  motion, 
the  yice-Chancellor  of  England  said,  that  the  Defendant 
was  entitled  to  the  taxed  costs  of  the  motion  to  dismiss ; 
and  that,  if  he  had  decided  otherwise  in  Piper  v.  GHttens, 
it  was  wrong.  This  appears  to  be  carrying  it  to  the  other 
extreme. 

"  There  never  was  a  practice  fixing  the  amount  of  costs 
of  service  of  a  notice  of  motion,  and  must  not  be,  as 
28.  6d.  is  enough  in  some  cases  and  30a.  not  enough  in 
others.  K  the  practice  were  now  as  described  by  Mr, 
Smithy  the  Plaintiff  might  stop  the  Defendant's  motion  to 
dismiss  without  tendering  costs,  whereas  we  consider 
the  practice  to  be,  that,  afler  notice  served,  the  Defendant 
is  entitled  to  taxed  costs;  though,  notwithstanding  the 
above  decision  of  the  Vice-Chancellor  of  England^  the 
Defendant  should  not  accept  costs." 

Ordered  that  the  Plaintiff  pay  the  costs  of  the  motion. 
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leao. 

Mcnreh  89M. 

Si^tfn  ^^  BUCKLEY'S  TRUST. 

Vici.  e.  97, «.  -my 

^^UfA^^  -K 10 HARD  BUCKLEY  was  a  person  of  unsound 

^*"v'V^!^"  mind  (not  found  lunatic  by  inquisition)  who  had  been  iu 

^lUpapment  the  lonatic  asylum  for  the  county  of  Chester  for  many 

WhereT*"'  7®*^'  ^^^  ^^^  Petitioners,  the  churchwardens  and  overseers 

person  of  on-  of  the  township  of  Northwich,  had,  during  six  years  prior 

had  baen  to  the  order  next  mentioned,  paid  charges  on  ju^count 

i^Satte  Sl«"  ^^  *^®  ''^^**^'^  amounting  to  £83.    Biehard  Buckley  was 

byhtopartoh,  entitled  to  a  reversionary  interest,  which  fell  into  pos- 

the  capital  of  a  session  in  1854,  and  then  consisted  of  371if.  16«.  Consols. 

fund  bislonging 
to  him,  whieh 

had  heen  paid  Qn  October  18th,  1859,  the  Petitioners  obtained  an  order 

in  ander  the 

Trustee  ReUef  from  two  justices  under  the  16  &  17  Vict.  c.  97,  s.  104,  to 

tolbe  applied  in  ^^^^^  ^^^  ^^^^  ^^  much  of  any  goods  or  chattels,  or  to  take 

^^9^^ch^  **^f  ^^^  receive  so  much  of  the  rents  and  profits  of  the  lunatic 

the  pariah.  as  might  be  necessary  to  defray  the  said  sum  of  £83 ;  and 

undeMhe ''  claimed  to  have  the  amount  out  of  the  principal  of  the  share 

above  circum-  of  the  lunatic.     The  trustees  doubted  whether  the  principal 

stances,  jus- 

tices  have  was  SO  applicable,  and  sold  out  the  stock  and  paid  the 

order  Miaore^  proceeds  into  Court  under  the  Trustee  Relief  Act.    This 

of  capital,  or  petition  was  then  presented  for  payment  of  the  amount 

come— Qa«re.  claimed  out  of  the  principal,  and  for  the  payment  of  the 

hai  a*di»cre^  future  dividends  to  the  Petitioners  towards  the  future 

tion  to  order  expenses  of  the  lunatic.    The  fund  had  since  been  invested 

each  repay  ^ 

mentor  not,  M  by  the  Accountant-General. 

it  may  think 

most  for  the 

beneStofthe  _«_-_ 

lonatic. 


Argument.        Mr.  BenshaWy  for  the  Petitioners : — 

What  we  ask  was  done  in  UpfulFs  Trusts  (a)  by  the 
Lord  Chancellor  under  a  similar  clause  in  the  former 

(a)  3  M.  Je  a.  281. 
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Lunacy  Act,  7  &  8  Vict.  c.  101,  s.  27;  and  similar  orders         18«>- 
have  been  made  in  this  branch  of  the  Court  in  Be  Ward  (a)  Rb 

and  other  cases.  %«"!'' 


Mr.  JFVy,  for  the  trustees: — 

The  only  question  is,  whether  the  justices  have  jurisdic- 
tion under  the  words  of  the  present  Act  to  make  an 
order  to  seize  anything  beyond  mere  cash  and  the  income 
of  any  invested  property.  This  was  stock  at  the  date  of 
the  order.  The  clauses  in  the  two  statutes  are  not  quite 
the  same,  the  more  recent  one  pointing  expressly  at  income. 
The  question  as  between  capital  and  income  was  not 
discussed  in  UpfulFs  Tnista^  the  point  there  argued  being 
as  to  the  jurisdiction  of  the  Court  of  Chancery  under  the 
Trustee  Relief  Act.  In  Be  Drewerjfe  Trusts  (b)  Vice- 
Chancellor  Emdersley  doubted  as  to  the  propriety  of 
applying  capital. 


ArgumenU 


Vice-Chanobllor  Sir  W.  Page  Wood:— 

My  impression  is,  that  I  have  often  acted  on  the  autho-  Juds^enu 
rity  of  TJpfulCs  Trusts  in  cases  like  the  present.  There 
may  be  some  doubt  whether  the  justices  could  make  an 
order  actually  to  seize  the  stock,  or  whether  the  overseers 
could  get  anything  more  than  the  income  of  the  stock 
under  such  an  order.  But  I  think  that  the  Court  will  be 
acting  for  the  benefit  of  the  lunatic  in  paying  the  debts 
for  which  he  is  liable,  and  saving  him  from  process 
under  which  he  might  be  incarcerated.  In  order,  there- 
fore, to  relieve  the  lunatic  from  the  possibility  of  an 
execution  against  him,  the  Court  will  apply  the  corpus  of 
his  property  in  satisfaction  of  the  claim  of  the  Petitioners. 
I  apprehend  that  the  Court  has  a  discretion  at  any  time  to 

(a)  ;3  W.  IL  400.  {b)  2  W.  R.  430. 
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say  whether  it  will  exercise  this  power  of  dealing  with  a 
lunatic's  property,  or  whether  it  will  leave  the  claimants  to 
their  remedy  by  execation.  In  cases  where  the  application 
was  to  take  away  the  whole  of  the  lunatic's  property,  the 
Court  might  prefer  to  leave  the  creditors  of  the  lunatic  to 
do  their  worst ;  but  this  is*  not  such  a  case,  and  there  will 
be  an  order  as  prayed  by  the  Petitioners. 


i£areh9Qih. 

tum-^Third 
Coufutt, 

A  Plaintiff 
having  re- 
tained two 
couniel  on  the 
original 
hearing  of  a 
caueOy  and 
auoceeded; 
and  having  on 
an  appeal 
retained  a 
third  coantel, 
there  being  a 
considerable 
amount  of 
additional 
evidence — 
Heldj  under 
the  circam- 
ttances  of  the 
ease,  tliat  the 
costs  of  the 
third  counsel 
ought  not  to 
be  allowed  in 
taxation  as 
between  party 
and  party, 
and  the 
certificate  of 
the  Taxing 
Master,  who 
had  allowed 
these  costs, 
sent  back  for 
review* 


PEARCE  V.  LINDSAY. 

X  HIS  cause  was  originally  argued  for  the  Plaintiffi  by 
Mr.  RoU^  Q.C.,  and  Mr.  Turner.  The  argument  occupied 
portions  of  fifteen  days,  and  the  Plaintiflb  were  successful. 
The  Defendants  appealed,  and  some  additional  evidence 
taken  in  chambers  was  used,  which  increased  the  bulk  of 
the  evidence  from  2233  to  4733  folios.  On  the  appeal, 
the  Plaintifik  retained  Mr.  JameSy  Q.C.,  in  addition  to 
their  former  counsel.  The  appeal  was  argued  for  the 
whole  of  seven  days,  occupying,  as  stated,  as  much  time  as 
the  original  hearing,  and  was  dismissed  with  costs.  On 
the  taxation  the  Taxing  Master,  after  referring  in  his 
certificate  to  the  rule  laid  down  in  Smith  v.  Earl  of 
Effingliam  {a\  and  stating  that  there  were  very  few 
instances  where  a  third  counsel  had  been  allowed,  consi- 
dered the  case  an  exception,  and  allowed  the  costs  of  the 
third  counsel. 


Mr.  OiffarAy  Q.C.,  and  Mr.  H,  CoXj  for  the  Defendants, 
now  moved  for  an  order  to  review  the  Taxing  Master's 

(a)  10  Beav.  37d« 


CASES  IN  CHANCERY. 


708 


certificate.  K  two  counsel  were  enough  below,  they  must 
be  so  on  appeal:  Smith  v.  Ejgingliam.  With  the  excep- 
tion of  Carter  v.  Bernard  (a),  there  is  no  instance  of  the 
costs  of  a  third  counsel  being  allowed  in  this  court  in 
party  and  party  taxation :  Midland  Railway  Company  v. 
Brown  (b),  Attorney- General  v.  Munroifi)^  Davis  v.  Earl 
of  JDyeart(d). 

Mr.  Turner  (Mr.  JBoft,  Q.O.,  with  him)  :— 

The  increase  in  the  evidence  was  the  reason  for  the 
retainer  of  a  third  counsel.  The  Taxing  Master  has 
recognised  the  principle  of  Smith  v.  Earl  of  Effingham^ 
and  the  Court  will  not  disturb  his  decision  that  this  case 
does  not  come  within  it. 

There  is  no  more  reason  why  a  third  counsel  should  be 
disallowed  between  party  and  party  than  between  solicitor 
and  client  [He  cited  Attorney 'General  y.  Munro  (tf). 
Downing  OoUege  case  (/),  WasteU  v.  Leslie  (g).] 


iseo. 


Argument, 


Viok-Chanckllor  Sir  W.  Page  Wood:— 

I  think  I  cannot  allow  the  costs  of  three  counsel  in  this 
case.  It  appears  that  there  is  only  one  case  in  the  reports 
in  which  more  than  two  counsel  have  been  allowed  in 
party  and  party  taxation,  and  that  was  where  one  of  the 
counsel  originally  retained  had  been  called  within  the  bar. 
The  certificate  seems  to  imply  that  there  have  been  other 
instances,  but  they  are  not  specified.  As  regards  taxation 
between  solicitor  and  client,  there  is  an  obvious  distinction. 
I  might  think  it  just  and  allowable  for  a  solicitor,  in  a  case 


(a)  16  Sim.  157. 
lb)  10  Hare,  App.  44. 
{c)  1  M.  &  O.  213. 
id)  21  Beav»  124. 


(e)  1  Hall  &  T.  457. 
(/)  3  My.  &  Or.  474. 
ig)  14  Sim.  84. 
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of  great  magnitude,  to  say,  tbat  although  the  matter  might 
be  safely  conducted  with  two  counsel,  he  considered  that 
the  work  could  be  more  effectually  done  by  three ;.  and  if 
he  came  to  this  conclusion  in  the  due  exercise  of  his  discre- 
tion, it  would  be  proper  that  he  should  be  allowed  these 
costs  even  where  his  client  was  an  in£uit  and  no  case  of  actual 
retainer  of  the  third  counsel  by  the  authority  of  the  client 
could  be  set  up.  But  between  party  and  party,  the  question 
is  whether  it  would  not  have  been  possible  to  have  justice 
done  at  less  expense.  Mr.  Tumer^e  argument  went  to  the 
whole  distinction  between  taxation  between  party  and  party 
and  solicitor  and  client.  The  distinction  is  a  very  marked 
one,^sanctioned  by  long  practice  of  the  Court ;  and  although 
it  has  been  at  times  observed  upon,  it  is  so  settled  and  re- 
cognised^that  no  authority  on  taxation  between  solicitorand 
client  can  have  any  bearing  on  the  case  before  me.  Then 
Lord  CottmhanCs  observation  in  Attorney- OenercU  v. 
Munro,  that  the  Master  has  less  opportunity  than  the  Court 
of  forming  a  judgment  on  the  necessity  for  a  third  counsel, 
altogether  disposes  of  the  argument  that  this  is  a  matter 
of  detail,  as  to  which  the  Court  will  not  interfere  with  the 
Taxing  Master's  decision.  In  truth  this  is  a  matter  of 
principle.  Where  there  is  a  question  how  much  is  to  be 
allowed  as  a  proper  fee  to  the  counsel  retained,  that  is  a 
matter  of  detail  as  to  which  the  Court  would  not  interfere ; 
but  the  question  whether  an  extra  counsel  is  to  be  allowed 
or  not,  is  a  matter  of  principle,  and  was  so  considered  in 
Attorney-  Oeneral  v.  Munro. 


Then,  looking  at  the  circumstances  of  this  case,  it  is 
ti*ue  that  an  additional  element  is  introduced  by  the  fact 
that  the  evidence  taken  on  the  inquiries  in  chambers  largely 
increased  the  bulk  of  the  briefs  on  the  appeal ;  and  this 
does  displace  the  prima  facie  argument  that  if  two  counsel 
sufficed  on  the  original  hearing  three  could  not  have  been 
required  on  the  appeal.     But  I  know  the  character  of  the 
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further  evidence  which  was  used,  and  it  does  not  appear 
to  me  that  there  was  anything  so  special  in  this  part  of 
the  case  as  to  enable  me  to  say — remembering  how  well 
the  case  was  conducted  by  two  counsel  before  me — that  it 
could  not  have  been  equally  well  conducted  on  appeal 
without  further  assistance,  notwithstanding  the  additional 
evidence  used  in  the  Court  above.  I  shall  therefore 
declare  that  only  two  counsel  can  be  allowed,  and  refer  it 
back  to  the  Master  to  review  his  report. 


On  appeal  to  the  full  Gourt|  the  costs  of  the  third  counsel  were 
allowed. 
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April  19M. 


the  corner  being  occupied  by  a  shop. 


Jan.  S4M, 
88M.     Feb. 

HUNT  V.  PEAKE.  ®*^'*- 

Lateral 

T  ,  Support  to  Soii 

HE  Plaintiff  was  the  owner  of  certain  house  property  and  Houses-^ 

in  Sneyd  Street  and  Welb  Street^  Tunstall^  under  the  will    i^Mthn-^ 

of  a  Mr.  Goodfellow,  who  died  in  1868.     Sneyd  Street  ^*^f^"" 

and  WelU  Street  are  at  right  angles   to  each  other,  and  a  landowner 

the  Plaintiff's  houses  extended  both  ways  from  the  comer  fn"eMndcnt 

on  the  inner  side  of  the  ancle  formed  by  the  two  streets,  ^^  prescription 

*=»  ''  'to  the  lateral 

•upport  of  hfa 
neighboar'a 
land,  so  far  as 

The  Defendant,  who  was  the  owner  of  the  land  on  the  that  is  ncces- 

.  1        «.         1       i»    1  <•  •  •■'■y '°  sustain 

opposite  side  of  each  of  these  streets,  was  working  coal  bis  soil  in  lu 

and  ironstone  up  to  or  nearly  up  to  the  middle  line  of  JJd"^,o't?^' 

Sneyd  Street,  and  at  one  point  had  carried  his  workings  S*'"i^°***jj'° 

beyond  his  boundary  under  the  shop,  in  the  soil  which  be-  caused  either 

longed  to  the  Plaintiff.    The  Plaintiff's  houses  were  also  to  buildings 

injured  and  endangered  by  the  yielding  of  the  soil,  caused,  J^^thdrawaVof 

as  the  bill  alleged,  by  the  Defendant's  workings  in  his,  the  »och  support. 

SemMe,  also, 
thst  ho  may  acquire  by  twenty  years'  enjoyment  the  right  to  lateral  support  for  the  addi- 
tional weight  of  buildings  erected  on  the  land. 

Where  houses  of  the  PlafntifTs  were  injured  by  mining  operations  of  the  Defendant  in 
a^olnitig  land  which  would  have  caused  the  soil  to  subside  without  the  additional  weight  of 
the  houses — Decree  made  for  pcri»otual  ii\j unction  and  for  compensation. 
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Defendant's,  own  adjoining  land.  This  bill  was  filed, 
praying  for  an  injunction  to  restrain  the  Defendant's 
encroachment  beyond  his  boundary,  and  also  to  restrain 
his  workings  in  his  own  land,  so  far  as  they  might  deprive 
the  Plaintiff  of  lateral  support  for  the  foundations  of  his 
houses.  An  account  was  also  asked  in  respect  of  the 
minerals  abstracted  by  the  Defendant  from  the  Plaintiff's 
land,  and  damages  were  claimed  in  respect  of  the  injury 
already  done  to  the  houses. 

There  was  some  contest  as  to  whether  the  damage  to 
the  houses  was  caused  by  the  Defendant's  mining  opera- 
tions, and  also  as  to  the  antiquity  of  the  houses  which  the 
Plaintiff  alleged  to  have  been  built  more  than  twenty 
years  before  the  Defendant's  workings  began  to  be 
injurious.  There  was  also  considerable  evidence  directed 
to  the  point,  whether  the  soil  would  have  yielded 
if  the  additional  weight  of  the  houses  had  not  been  put 
upon  it. 


Argument.         Mr.  BoU,  Q.C.,  and  Mr.  SouthgaU,  for  the  Plaintiff. 

First,  every  owner  of  land  is  entitled  independently  of 
prescription  to  so  much  lateral  support  from  his  neigh- 
bour's land  as  is  necessary  to  keep  his  soil  in  its  natural 
state.  If  the  adjoining  owner  withdraws  this  support,  he 
is  answerable  for  all  the  damage  done,  whether  to  the  land 
itself  or  to  buildings  which  may  at  any  time  have  been 
placed  upon  it. 


Secondly,  if  a  landowner  erects  buildings  which  render 
a  larger  amount  of  support  necessary  than  the  land  in  its 
natural  state  would  require,  the  right  to  this  further 
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measure  of  support  may  be  acquired  by  twenty  years' 
enjoyment. 

The  facts  here  are,  t*hat  the  Defendant  has  not  left 
support  enough  for  the  soil  even  if  the  trifling  additional 
.  weight  of  the  houses  had  not  been  placed  upon  it,  and 
therefore  the  Plaintiff  is  entitled  to  an  injunction  and 
compensation  without  proving  a  prescriptive  title. 
Further  than  this,  we  do  prove  twenty  years'  enjoyment  of 
these  houses  in  their  actual  state,  and  therefore  should  be 
entitled  to  any  extra  support  which  might  be  needed  on 
account  of  their  weight:  Caledonian  Railway  Com- 
pany V.  Sprot  (a),  Humphreys  v.  Brogden  (i),  Bonomi  v. 
Backhouse  (ji)^  Broume  v.  Bobin8{d\  Bowbotham  v. 
Wilson  (e). 

Mr.  WiUcoch,  Q.C.,  Sir  H.  Cairns,  Q.C.,  and  Mr. 
SpringaU  Thompson,  for  the  Defendant 

The  right  to  lateral  support  of  land,  like  the  right  to  the 
natural  flow  of  a  stream,  is  a  right  incident  to  property 
and  cannot  be  acquired  by  prescription,  whether  by  com- 
mon law  or  statute.  Consequently  there  can  be  no  right 
to  support  for  anything  more  than  the  natural  weight  of 
the  soil,  even  though  the  houses  be  ancient. 

Any  right  ultra  this  can  be  acquired  only  by  grant, 
and  except  where  there  has  been  unity  of  title,  no  grant 
can  be  presumed  from  length  of  enjoyment,  at  any 
rate  not  ^without  assent  and  acquiescence.  All  the 
cases  which  seem  to  fiivour  the  right  claimed  have  been 
cases  of  vertical  support,  which  is  quite  distinct  from 
lateral  support,  and  depends  on   original  unity  of  title : 

{a)  2  M'Q.  449.  (rf)  28  L.  J.,  ExcL.,  250. 

(b)  12  Q.  B.  739.  (e)  27  L.  J.,  Q.  B.,   61 ;    6 

(c)  27  L.  J.,  Q.  B.,  378 ;  8  C.  Ell.  &  B.  593. 
tm  ftjipenly  28  L.  J.,  Q.B.^  378. 
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Wilde  V.  Minsterly  (a),  Palmer  v.  Fletcher  (6),  Bogere  v. 

Taylor  (c),  Maeeey  v.  Ooyder  (i),  Peyton  v.  Mayor  of 
London  {e)y  Wyatt  y.  Harrison  (f),  Chadwick  r.  Trow- 
^^(Sl)f  Smith  V.  Kenrich  (h),  Harris  v.  Byding  (t),  StanseU 
V.  Jollard  (i),  ITw?^  v.  Thornborough  (Z),  JDocU  r. 
.Sb/mtf  (m),  Arkwright  v.  G^rf/  (n),  J%A^  v.  T^itum  (o), 
Partridge  v.  5(?(7^^  (i^),  Oayford  v.  NichoUs  (y),  Balston  t. 
Bensted(r\  Acton  v.  Blundell(s),  Dickinson  y.  Grand 
Junction  Canal  Company  (Q,  Chasemore  v.  Bichards  (u), 
Solomon  v.  Vintners'  Company  {w). 

Mr.  IZoft  replied. 


Judgment.      ViOK-ChAKCELLOR  SiR   W.  PaOE  WoOD:— 

This  is  a  bill  praying  an  injunction  to  restrain  tiie 
Defendant  from  working  his  mines  under  the  land  and 
houses  of  the  Plaintiff,  and  also  to  restrain  the  working  of 
mines  within  the  limits  of  the  Defendant's  own  land 
adjoining  the  Plaintiff's  in  such  a  manner  as  to  damage  the 
Plaintiff's  houses.  The  facts  lie  in  a  small  compass, 
though  the  evidence  is  very  voluminous.  It  seems]  that 
the  testator  under  whom  the  Plaintiff  claims  built  a 
number  of  houses  in  Sneyd  Street  and  Wells  Street^  and 
I  am  satisfied  on  the  evidence  that  this  was  done  more 


(a)  2  Rol.  Ab.  564. 

(b)  1  Lev.  122. 
(e)  6W.R.249. 
{d)  4  C.  &  P.  161. 
(e)  0  B.  &  C.  726. 
(/)  3  B.  &  Ad.  871. 
iff)  6  Bing.  N.  C.  1. 
(h)  13  Jur.  362. 

(t)  6  M,  &  W.  60. 

(k)  ISel.  Nisi Priitf, 441,9th ed. 

(/)  2  C.  &  K.  250. 


(m)  1  Ad.  Je£.49d. 
(n)  5  M.  &  W.  203. 
(o)  11  Ad.  &  E.  688. 
(p)  3  M.  &  W.  220. 
(q)  2  Com.  L.  Rep.  1066. 
(r)  1  Camp.  463. 
(s)  12M.  JeW.324. 
(0  7  Ezch.  282. 
(tt)  7  W.  R.  685. 
(a?)7W.R.613;5.a28L.J., 
Exch.,  870. 
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than  twenty  years  before  any  workings  by  the  Defendant       v^v-^ 
which  could  possibly  be  the  cause  of  the  damage  com-       ^^^' 
plained  of.     I  must  take  it  that  the  Plaintiff's  property  not       Peakb. 
only  included  these  houses  but  extended  to  the  middle  of     jgtfgweai 
Sneyd   Street^  one   side  of  which  was  formed  by  the 
Plaintiff's  houses.     It  is  proved  that  the  houses  in  Sneyd 
Street  were  so  far  completed  as  to  be  rated  in  1838,  and 
that  the  Defendant's    workings  did  not  extend  to  his 
boundary  line  until  after  1858.      With  respect  to  the 
buildings  in  Wells  Street^  there  is  more  conflict  of  evidence, 
but  it  is  not  necessary  to  go  into  that  point.    The  evidence 
clearly  makes  out  that,  about  the  year  1858,  the  Defen- 
dant drove  his  workings  under  the  shop  at  the  comer  of  the 
two  streets,  and  invaded  the  Plaintiff's  territory.    As  to 
this,  there  can  be  no  question  but  that  the  injunction  must 
be  granted. 

The  real  contest  arises  in  a  different  way.  The  De- 
fendant has  worked  up  to  the  boundary  of  his  land 
along  the  middle  line  of  Sneyd  Street.  It  is  not  dis- 
puted that  the  Plaintiff's  houses  in  Sneyd  Street  have 
suffered  damage.  The  walls  are  proved  to  have  inclined 
out  of  the  perpendicular  in  the  direction  towaitis  the 
Plaintiff's  workings,  and  the  footpath  in  front  of  them  has 
been  severed  from  the  soil  on  which  the  houses  stand,  and 
displaced  in  the  same  direction.  There  was  an  attempt 
made  to  attribute  this  damage  to  some  distant  workings  by 
a  Mr.  Netherwoodi  but  this  has  wholly  failed  upon  the 
evidence,  and  I  must  assume  that  the  damage  is  the  con- 
sequence of  the  Plaintiff's  works.  The  question  of  law 
which  arises  under  these  circumstances  was  argued  at 
considerable  length  and  with'  great  ability,  and  all  the 
authorities  were,  I  believe,  without  exception  brought  before 
me  by  Mr.  WiUeock.  What  I  conceive  to  be  settled  is 
this,  that  every  person  in  working  earth  in  his  own  land, 
whether  by  surface  excavations  or  underground  pits,  is 
bound  so  to  work  as  not  to  cause  any  subsidence  of  the 
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original  soil  of  his  neighbour.  In  other  words,  every  man 
is  entitled  to  have  his  land  in  its  natural  state  supported 
by  the  adjoining  land  of  his  neighbour ;  and  this  is  an 
original  right  incident  to  his  property  of  which  he  cannot 
be  deprived  by  any  operations  which  his  neighbour  may 
carry  on  in  his  adjoining  property.  This  was  decided  in 
Humphreys  v.  Brogden^  and  had  indeed  been  held  long 
before  in  Wijde  v.  Minaterly.  There  is  no  question,  there- 
fore, whether  the  workings  are  skilfully  or  unskilfuUj 
conducted.  The  right  to  support  for  the  soil  itself  is  an 
absolute  right  which  the  adjoining  owner  isnot  entitled 
to  infringe,  whether  by  skilful  workings  or  otherwise. 


Then  comes  the  further  question,  which  is  the  only  one 
seriously  argued  in  this  case,  viz.,  how  far  a  person,  having 
the  right  of  support  for  his  soil  which  I  have  stated,  can 
insist,  under  any  circumstances,  on  having  support  not  only 
for  his  soil,  but  for  any  buildings  which  he  may  put  upon  it 
The  Defendant  says  this :  if  you  choose  to  build  on  the 
verge  of  your  land>  so  that  the  removal  of  my  adjoining 
soil,  which  would  otherwise  have  left  you  uninjured,  does 
by  reason  of  the  additional  weight  of  your  houses  become  a 
cause  of  damage  to  you,  you  must  yourself  bear  the  con- 
sequences. This  is  met  by  the  contention,  that,  where  the 
houses  are  ancient  and  the  additional  support  required  by 
them  has  been  enjoyed  for  twenty  years,  the  owner 
acquires  a  right  to  continue  the  enjoyment  of  that  privily 
undisturbed  by  any  operations  of  his  neighbour  in  the 
adjoining  property.  That  was  much  discussed  in  Solomon 
V.  Vintnera^  Company,  and  some  doubt  was  thrown  upon 
the  doctrine ;  and  although  in  the  previous  authorities  the 
right  was  certainly  held  to  exist,  the  point  has  not  been 
very  precisely  brought  out  by  the  circumstances  of  any  of 
those  cases.  In  Bonomi  v.  Backhousey  and  Humphreys  v, 
Brogden^  the  dicta  on  the  subject  are  quite  clear  in  favour 
of  the  view  that  a  right  to  lateral  support  for  buildings 
may  be  acquired  by  twenty  years'  enjoyment    But  this 
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doctrine  was  disputed  in  the  argument  before  me,  because 
it  was  said  that  the  ground  on  which  Lord  Campbell  put 
the  right  in  Humphreys  v.  Brogden  had  been  canvassed  by 
the  judges  in  the  subsequent  case  of  the  VintnerB^  Company^ 
Chief  Baron  Pollock^  indeed,  in  delivering  the  judgment  in 
that  case  says  this :  "  It  seems  to  us,  that,  in  the  absence  of 
all  evidence  as  to  origin  or  grant,  the  only  way  in  which  such 
a  right  can  be  supported  is  that  suggested  by  Lord  Camp- 
bell  in  Humphreys  v.  Brogden^  namely,  an  absolute  rule  of 
law  similar  to  that  which  is  stated  to  have  existed  in  the 
civil  law.  But  there  is  no  authority  for  any  such  rule  to 
be  found,  at  least  none  was  brought  before  us.  Lord 
Campbell  compares  it  to  a  right  to  lights.  But  this  right 
is  created  by  express  enactment,  and  it  does  seem  contrary 
to  justice  and  reason  that  a  man  by  building  a  weak  house 
adjoining  to  his  neighbour's  can,  if  that  weak  house  at  all 
gets  out  of  the  perpendicular  and  bears  upon  the  adjoining 
house,  thereby  compel  his  neighbour  either  to  pull  down 
his  own  house  within  twenty  years  so  as  to  prevent  a 
right  from  being  acquired  by  twenty  years'  enjoyment,  or  to 
bring  some  action  at  law  the  precise  nature  of  which  is 
not  very  clear,  or  to  otherwise  acquire  an  adverse  right 
against  him."  These  observations  must  be  read  with 
reference  to  the  case  then  before  the  Court,  which  was 
very  diflFerent  from  Humphreys  v.  Brogden^  but  they 
nevertheless  have  a  bearing  upon  the  question  in  dicussion 
in  this  case. 


1860. 


Judgment, 


I  have  thought  it  right  to  notice  this  point  in  some 
detail,  but  at  the  same  time  I  do  not  think  that  the 
question  really  arises  in  this  case.  The  evidence 
appears  to  me  to  establish  beyond  any  rational  doubt  the 
fact  that  the  additional  weight  of  the  houses  had  nothing 
whatever  to  do  with  the  subsidence  of  the  soil,  and  that 
if  no  buildings  had  ever  been  erected  it  would  have  yielded 
in  exactly  the  same  way.  If  it  were  necessary  to  deter- 
mine the  point  of  law,  I  must  say,  that,  having  considered 
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all  the  authorities,  I  find  that  thoagh  there  may  be  no  very 
precise  decision  upon  it,  the  dicta  are  strongly  in  &Toiir 
of  the  Plaintiff.    However,  the  Plaintiff  does  not  rest  his 
case  mainly  upon  that  basis.    He  complains  of  an  injoiy 
to  the  soil  and  foundation   of  his   houses.       The  cti- 
dence  brings  out  these  undisputed  facts :  that  the  depth 
of  the  Defendant's  workings  at  the  point  in  question  is 
about  200  feet ;  that  the  pressure  of  the  superincumbent 
strata  forced  up  a  stratum  of  soft  clay  into  the  workings  at 
the  rate  of  a  foot  a  week ;  that  the  Plaintiff's  houses  were 
small  buildings  about  twenty-five  feet  high,  and  of  an 
average  value  of  about  £130,  including  the  soil  on  which 
they  stood ;  and  there  is  besides  the  positive  evidence  of  two 
witnesses,  one  a  surveyor  and  the  other  a  man  who  formerly 
worked  in  the  Defendant's  pit,  to  the  effect  that  the  weight 
of  the  soil  alone  would,  in  their  judgment,  have  produced 
exactly  the  same  consequences  when  the  support  was  mth- 
drawn  by  the  Defendant's  workings  if  no  houses  had  been 
built  at  all.    In  fact  the  weight  of  such  houses  would  bear 
about  the  same  proportion  to  that  of  200  feet  of  soil 
which  a  chimney-pot  bears  to  a  house,  and  it  would  really 
be  absurd  to  suppose  that  the  extra  load  of  the  house  was 
the  thing  which  caused  the  ground  to  yield  for  want  of 
support.    There  is,  it  is  true,  a  certain  amount  of  difficulty 
in  saying  positively  what  would  have  happened  if  the 
buildings  had  not  been  there.    This  inevitably  occurs  in 
cases  of  this  description,  and  in  Browne  v.  Rohina  one 
of  the  facts  specially  found  by  the  jury  was  that  the  soil 
would  have  given  way  without  the  additional  weight  of 
the  buildings.    I  think  there  is  ample  evidence  to  justify 
a  similar  conclusion  in  this  case.    I  therefore  think  it 
unnecessary  to  send  the  case  to  a  Court  of  law,  and  so 
ultimately  perhaps  to  the  House  of  Lords,  to  have  the 
knotty  point  of  law  which  has  been  raised  finally  deter- 
mined.   It  is  obviously  my  duty  not  to  send  the  case  to 
law  unless  I  am  absolutely  compelled  to  do  so,  and  I  am 
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of  opinion  that  the  &cts  established  in  evidence  are  suffi- 
cient to  enable  me  to  dispose  of  the  whole  question. 
Being  of  opinion  that  the  workings  of  the  Defendant  have 
withdrawn  the  support  necessary  for  the  Plaintiff's  land 
in  its  natural  state,  I  must  bold  the  Defendant  responsible 
for  all  the  consequences.  The  Plaintiff  had  a  clear  right 
to  build  as  he  thought  fit  upon  his  land,  upon  the  assump- 
tion that  sufficient  support  would  be  left  to  bear  the 
burden  of  the  soil  itsel£  The  damage  to  the  houses  is  a 
consequence  of  the  removal  of  lateral  support  to  which 
the  Plaintiff  was  entitled,  and  must  therefore  be  the 
subject  of  compensation. 
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DsoiABx  that  Defendant  onght  to  make  compensation  to  the 
Plaintiff  for  the  valne  of  all  minerals  removed  by  the  Defendant  from 
under  the  Plaintiff's  land,  and  for  all  damage  occasioned  to  any  honsea 
of  the  Plaintiff  by  workings  ander  the  Plaintiff's  land.  And  farther 
for  all  damage  occasioned  to  any  of  the  Plaintiff's  houses  by  the 
subsidence  of  the  soil  or  foundation  on  which  such  houses  are  built, 
in  consequence  of  the  Defendant  having  worked  mines  and  excayated 
earth  within  his  (the  Defendant's)  boundary  in  such  a  manner  as  to 
occasion  any  subsidence  of  the  soil  or  foundation  on  which  Plaintiff  ^s 
houses  are  built. 


Minute  of 
Decree, 


Perpetual  injunction  against  the  Defendant  working  under  the 
Plaintiff's  land,  or  within  his  own  boundary  in  such  manner  as  to 
occasion  any  subsidence  or  alteration  of  the  surface  of  the  Plaintiff's 
land.  Inquiry  as  to  the  value  of  minerals  removed  by  the  workings 
under  Plaintiff's  land,  and  as  to  the  damage  done  by  such  workings 
or  by  the  Defendant  having  worked  on  his  own  land  in  such  manner 
as  to  cause  subaidence  of  the  soil  or  foundation  on  which  Plaintiff^s 
houses  are  built*    Defendant  to  pay  the  costs. 


VOL.  I. 
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f^-r!^  CHINNOCK'S  CASE: 

ftrtoThMf.     Rj  ATHENiEUM  LIFE  ASSURANCE  SOCIETY. 

A  share- 
holder fai  a         TW\ 

Company  in  XHIS  was  an  application  to  place  the  name  of  Mr. 
enutied  to  Chinnock  npon  the  list  of  contributories  of  the  AfhenoBWOi 
SSwio^any     Company,  which  was  in  coarse  of  winding-up. 

one  out  and 

ont,  but  a  duly        — - 

registered  Ihe  mode  of  transfer  of  the  shares  of  the  Compajiy 

vt^^t  £e  ^''^  ^y  ^®®^  *^^  ^^  deed  of  settlement  dhrected  that  in 

S^STidth  ^^^  transfer  deed  the  consideration  should  be  stated,  and 

the  intention  Contained  the  foUowinff  clause : 

of  getting  rid  * 

of  liability, 

!h?b2;^mof  •'That  the  person  or  first  of  seyeral  persons  in  whose 
thetharea—     name  or  names  any  share  shall  stand  on  the  Societv's 

does  not  relieve  _.,         t.««t  ^    •      -t  -.  .  ., 

the  transferor  register  shall  be  deemed  m  law  and  in  eqoity  to  be  the 
biiiTy,'*?^]?'  ^^^  »d  beneficial  owner  thereof  and  shaU  be  the  only 
Tf^Stiem^  pewon  reeognised  by  the  Society  as  a  shareholder  m 
declares  that  rcspect  thereof,  and  the  Society  shall  in  no  case  be  affected 
not  be  recog-  ^*^  notice  express  or  otherwise  of  any  trust,  charge,  or 
toT^nw'  ^^  "nposed  thereon,  or  of  any  other  interest  therein 
toe  register  whatsoever,  rerersionary  or  otherwise,  except  that  of  the 
deemed  the  person  or  first  of  several  persons  in  whose  name  the  said 
^^^{\h»    «^**^  «^  8*«wi  r^tered  as  aforesaid.'* 

Prior  to  January,  1855,  Chinnock  was  the  holder  of 
600  shares  in  the  Company.  On  January  23rd,  1855, 
he  executed  a  transfer  of  these  shares  to  Parnell,  a  clerk 
in  his  employment  The  consideration  stated  in  the 
transfer  deed  was  £500,  and  the  ad  valorem  stamp  for  that 
amount  was  affixed.  The  shares  were  thereupon  trans- 
ferred on  the  register  to  PameU. 

It  appeared  on  the  evidence  that  Chinnock  had  some 

Cu^^     ^f^,P*^     0»^^l^  C  t    '   i£>^i«--.-Ac  IrCA-^    .^.  H,.^.   ^,^  ^ 
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donbts  aa  to  the  stability  of  the  Company  at  the  time       J^^ 
of  the  transfer.    It  was  also  proved  that  no  consideration  Chinkock's 
passed,  and  that  Chinnock  paid  for  the  stamp ;  and  it  was         ^^  * 
alleged  on  behalf  of  Chinnochy  that  the  transfer  was  an    athbnjsum 
absolute  gift  to  PameU  without  reservation.    A  dividend    abburaitcb 
which  had  accrued  before  the  transfer  was  subsequently 
applied  for  by  PameU^  but  the  Company  refused  to  pay 
it  to  him,  on  the  ground  that  he  was  not  the  owner  of 
the  shares  at  the  time  when  the  dividend  was  declared, 
and  it  was  accordingly  paid  to  OhiMioeh.    Another  divi- 
dend was  declared  in  June,  1855,  and  paid  by  cheque  to 
Pamellf  who  paid  over  the  cheque  to  ChinnocVa  cashier, 
by  whom  it  was  entered  in  ChinnaeVs  private  eash-book, 
as  **  interest  upon  AthmoBum  shares." 

Chinnoek  and  his  partner  stated  in  evidence,  that  the 
transfer  was  intended  as  a  gift  to  PamM  without  reserva- 
tion, that  the  £500  was  inserted  as  the  consideration,  in 
order  to  fill  up  the  Uank  in  the  printed  form,  that 
amount  being  taken  because  it  was  the  sum  which  had 
been  paid  upon  the  shares.  Chitmock  also  stated  thai 
he  was  ignorant  of  the  entry  made  by  his  cashier,  and 
PameU  said  that  he  had  paid  the  dividend  over  in  part 
discharge  of  an  old  arrear  of  rent  which  he  owed  to 
Chmnock.  On  cross-examination,  PameU  stated  that 
there  was  no  understanding  that  he  should  hold  the 
shares  for  Chinnock^  but  added  that  if  Chinnock  had 
required  him  to  pay  any  proceeds  which  he  might  have 
obtained  by  a  sale  of  the  shares,  he,  PameU^  being  in  his 
service,  would  hare  been  obliged  to  give  them  up  to 
Chinnock;  and  Chinnock  stated  that  if  the  shares  had 
become  valuable,  PameU  would  have  been  entitled  to 
the  benefit,  and  he  {ChinnocK)  should  not  have  called 
upon  him  for  the  £500. 

The  Company  was  ordered  to  be  wound  up  in  July* 
A  A  A  2 
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^^      1856,  and  the  Chief  Clerk  had  refosed  to  put  ChimwA'i 
Cbiicnock's   name  on  the  list. 

CA8B  : 

Kb  

Athbkjbum 

LiVB 

ASSORANCB 

SOGIBTY. 


AryumefiL 


Mr.  BoU,  Q.C.,  and  Mr.  Lewis,  Q.C.,  for  the  official 
manager,  cited  HyanCs  cn8e(a%  ZAinoPB  e€i8e(]>\  Di 
Pa88*8  case  (c). 

The  transfer  was  void,  because  the  consideration  was 
fidsely  stated,  and  because  it  was  not  a  transfer  oat 
and  out. 

Mr.  Daniel,  Q.C.,  and  Mr.  Oraham  Haetinga,  for  the 
creditors'  representative. 

Sir  H,  CaimSi  Q.C.,  and  Mr.  Boxburghy  for  Chmnoeh 
-^The  provisions  as  to  the  statement  of  the  consideration 
are  only  directory.  The  transfer  was  out  and  out,  but  if 
it  had  not  been  so,  HyanCe  ccue  does  not  apply  to  a 
company  where  the  mode  of  transfer  is  by  deed,  and  the 
registered  holder  is  deemed  the  beneficial  owner.  [They 
cited  JesBop^e  case  (d).] 


Jud^meiU.       ViCB-ChAKCELLOR   SiR  W.  PaOE  WoOD: — 

It  seems  to  be  that  the  law  is  completely  defined  and  the 
land-marks  furnished  by  two  cases  which  were  cited.  One 
of  these,  De  Pass^e  case,  in  the  matter  of  the  Mexican 
and  South  American  Company,  establishes  this  point, 
that  although  a  company  may  be  in  extremis,  a  share- 
holder has  the  right  to  part  with  his  shares  to  any  one,  if 
he  does  so  "  out  and  out,"  to  use  the  expression  of  Lord 


(a)  8  W.  R.  62. 
(h)  7  W.  R.  333. 


(c)  7  W.  R.  682. 

(d)  2  De  6.  &  J.  038. 
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Jastice    Turnery  who  says — "*  It  was  admitted  that  the 
object  was  to  get  rid  of  their  liability,  and  it  was  insisted   Chinnock'b 
that  they  were  entitled  to  do  so.  I  agree  that  they  were,  for  ^^  ' 

I  cannot  see  what  equity  there  could  be  on  the  part  of  the    ATHKir^iUM 
other  shareholders  to  insbt  on  their  retaining  their  shares. 


The  question,  therefore,  seems  to  me  to  be  whether  they 
did  or  did  not  bona  fide  part  with  these  shares  out  and  ouf 
The  judgment  was  in  &vour  of  the  transferors,  the 
ground  of  the  decision  being,  that  they  were  entitled  to 
get  rid  of  their  shares,  and  that  there  had  been  a  complete 
parting  with  them.  The  Lord  Chancellor  seems  to  have 
intimated  some  doubt  as  to  the  propriety  of  this  decision, 
but  at  all  events  it  is  binding  upon  this  Court. 


Absurancb 

SOCIBTT. 

Judgment. 


The  other  case  to  which  I  referred  is  HyanCs  caae^  which 
arose  in  the  winding-up  of  the  same  company,  and  it  deter- 
mines this,  that,  if  instead  of  parting  withh  is  shares  out 
and  out,  the  shareholder  means  to  rely  on  the  transfer  in 
the  event  of  the  company  turning  out  ill,  and  to  claim  the 
shares  back  if  it  turns  out  well,  that  is  a  fraud,  which 
the  Court  will  deal  with  according  to  the  real  and  not 
the  apparent  character  of  the  transaction.  Lord  Justice 
Turnery  commenting  on  the  alleged  right  of  transferring 
to  a  pauper  trustee,  says,  **  It  is  said  that  they  might  have 
assigned  to  a  beggar.  I  assume  that  they  might ;  but  I 
very  much  doubt,  subject  to  any  further  argument  which 
could  be  advanced  upon  the  subject,  whether  they  could 
create  a  beggar  a  trustee  for  themselves  as  between  them 
and  the  other  partners  in  the  concern.  It  is  clear  that 
the  intent,  undoubtedly,  was  to  cover  the  real  ownership, 
by  the  creation  of  a  fraudulent  trust.'' 

And  on  that  ground  the  case  was  decided. 

Here,  I  see  a  transfer  deed,  under  which  trusts  may 
exist  although  they  are  not  recognised  by  the  Company, 
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which  deals  only  with  the  aetcud  owner.    I  apprehend 

cbinnock*8   that  Hyamls  €09$  goes  to  this,  that  a  person  cannot  pat  in 

^^  *       insolyent  upon  tlie  register  for  the  purpose  of  enaUing 

ATaKnjBUM    himself  to  say,  "  That  insolyent  shall  appear  to  be  the 

AssuBAMCB    ownor,  bnt  from  him  you  can  deriye  no  benefit  in  case 

sociBxr.     ^^  Company  Ms,  though  in  case  of  success  I  myself  wOI 

JudgmMt.     take  all  the  profits  of  the  shares*''    Although  I}e  Patit 

case  has  established  the  right  to  assign  out  and  out,  a 

shareholder  is  not  permitted  to  place  an  insolyent  on  de 

register,  and  at  the  same  time,  by  a  secret  arrangement 

with  the  transferee,  to  retain  the  benefit  of  tlie  shares 

himself. 

The  clause  in  the  deed  with  reference  to  trusts  is  not 
meant  to  protect  firaud,  but  only  to  enable  the  shares  to 
pass  from  hand  to  hand,  provided  bona  fide  takers  can 
be  found.  It  was  not  intended  to  enable  a  shareholder 
to  take  the  jKrofits,  and  at  the  same  time  to  withdiaw 
his  property  firom  liability. 

The  question,  therefore,  which  I  have  to  try  is,  whether 
Chinnook  put  PameWa  name  on  the  register  with  the 
intention  of  reserving  the  benefit  of  the  shares  for  himself 
It  is  not  very  material  in  what  shape  the  benefit  was 
reserved,  whether  it  was,  as  PameU  seems  to  have 
thought,  that  Chimmh  might  come  upon  him  in  the  event 
of  a  sale,  or,  which  appears  to  be  the  fiust,  thi^t  Ckbmoek 
meant  to  keep  the  shares  and  to  allow  PameU  to  receive 
only  nominally  the  dividends.  It  is  in  the  nature  of  these 
cases,  that  as  little  as  possible  should  be  put  on  record. 


As  to  the  clause  in  the  deed  which  requires  the  trae 
consideration  to  be  stated  in  every  transfer,  that  i^ppears 
to  be  a  direction  designed  merely  to  assist  the  persons 
who  have  to  ascertain  the  sufficiency  of  the  stamp.  But  it 
is  quite  another  question,  whether  Chinnock  was  justified 
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in  making  to  the  directors  an  tmtme  representation  of  the        3?^; 

transaction.    He  says  that  he  intended  the  transfer  as  a   Chznitock's 

gift,  and  that  on  his  partner's  si]gge6tion»  the  £500  was 

put  ki  as  a  ilominal  consideration.    He  does  not  explain 

why  he  did  not  put  the  truth  upon  the  &ce  of  the  deed. 

It  does  not  lie  well  in  his  mouth  to  say  that  he  thought  it 

better  to  put  in  a  &Ise  statementf  and  to  pay  an  extra 

stamps  for  the  sake  of  inserting  a  deliberate  untruth. 

Ihere  is,  therefore,  no  answer  to  the  argument  that  the 

JE600  was  introduced  as  the  consideration  for  the  purpose 

of  covering  the  real  transaction.    If  a  nominal  considera- 

tioa  had  been  inaelrted,  the  directorsi  it  is  true,  could  not 

have  refused  to  register  the  transfer,  but  it  is  an  object  of 

some  importance  to  them  to  know  the  character  of  their 

proprietary  and  to  ascertain  whether  shares  are  sold  or 

given  away.    Then,  after  PameU  was  put  upon  the  list,  a 

dividend  was  declared}  and  on  the  question  to  whom  the 

shares  really  belonged,  the  test  is  who  received  this  dividend. 

In  fiu^t,  it  came  into  GiiivMk^s  hands,  and  was  entered 

not  as  a  dividend,  but  as  **  interest  on  Athefueum  shares.'' 

Therefore,  we  have  it  admitted  that  PameU  never  paid 

the  £500,  and  that  he  gave  up  the  cheque  for  the  dividend 

to  Chinnockf  by  whose  confidential  clerk  it  was  entered 

in  the  private  cash-book    as    belonging    to    Chinnock. 

There  is  an  extraordinary  statement  that  it  was  paid  on 

account  of  a  large  arrear  of  rent,  but  no  acknowledgment 

was  taken,  and  therefore  PameU  got  no  discbarge  for  so 

much  rent.     Chinnock  also  says  that  he  is  very  careless, 

and  never  saw  this  entry  for  more  than  a  year.    But  I  am 

bound  to  look  at  facts,  rather  than  mere  explanations 

of  facts ;  and  the  case  does  not  even  stop  here,  because 

PameU^  when  pressed  rather  hard  in  cross-examination  as 

to  his  ownership,  said  that,  if  he  had  sold  the  shares, 

he  should  have  kept  the  money  and  paid  his  rent,  but 

that  if  he  had  sold  for  £500,  and  Cfhinnoek  had  required 

payment  in  full,  he^  being  in  his  service,  would  have  been 
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obliged  to  yield.  After  this,  it  is  impossible  to  doubt 
that  Chmnock  reserved  an  interest  in  these  shares.  It 
occorred  to  me  that  there  was  a  reason  for  entering  the 
amount  of  the  dividend  as  interest,  in  order,  that,  if 
PameU  should  claim  the  shares,  this  entry  of  interest 
might  be  set  up  as  showing  that  the  consideration 
remained  due  from  him.  But  I  do  not  decide  upon  any 
conjecture  of  this  kind.  I  think  it  clear  that  Cfkbmoek 
did  not  part  with  his  interest  in  the  shares,  and  that  for 
the  sake  of  holding  himself  free,  in  case  of  a  failure  of 
the  Company,  of  which  he  had  become  suspicious,  the 
clerk  was  put  on  the  register,  and  a  fitlse  consideration 
inserted  in  the  deed,  to  give  colour  to  the  transaction. 
At  the  same  time,  for  the  purpose  of  keeping  any  benefit 
to  himself  he  put  Famell  in  such  a  position,  that  he  paid 
over  the  dividend  and  considered  himself  liable  to  account 
for  the  shares.  The  case  is  therefore  within  the  principle 
of  HyanCa  caae^  and  not  of  JDe  Pius'a  ;  and  Chinnock's 
name  must  be  placed  on  the  list. 


Feb.  \4tk. 


GOLDEN  V.  NEWTON.* 


G^/0Mo~      1  HIS  was  an  administration  suit,  in  which  a  decree  was 

^^JJJ^      made  on  December  12th,  1859,  directing,  inter  alia,  certain 

^iiwiwMto     accounts  and  inquiries,   specially  affecting  two  of   the 

86M  and  87iA   Defendants,  Gfeorge  Newton  and  wife.    These  Defendants 

^846.  ^'  ^^  ^^^  served  with  the  bill  and  interrogatories,  but  had 

Whenadeerae  ^^^  appeared;    appearance   was  entered  for  them,  and 

wiruken"  TO    *"  ^^^^  *""*  ^^^^^  obtained  under  the  79th  Order  of  May, 

confesM),  1845,  to  take  the  bill  pro  confesso  against  them.    Shortly 

Dofeodaot  out 

of  the  Jorladiction,  the  taminons  to  proceed  upon  the  decree,  m  well  M  the  decree  itael^ 
oogbt  to  be  tenred  upon  the  Defenduit ;  and  no  proceedings  In  chamben,  under  the  decree, 
ought  to  be  taken  until  the  expiration  of  the  time  limited  for  setting  aside  the  decree. 

*  £x  relatione. 
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after  the  decree,  the  usual  order  was  made,  pursuant  to 
the  86th  and  87th  Orders  of  May,  1845,  for  service  of  the 
decree  on  the  Defendants,  Newton  and  wife,  who  were 
residing  at  Chderiehy  in  Canada^  a  time  being  sp^ially 
appointed  within  which  the  Defendants  were  to  be  at 
liberty  to  apply  to  set  aside  the  decree ;  and  the  accounts 
and  inquiries  directed  by  the  decree  of  December  12th, 
1859,  were  ordered  to  be  prosecuted  in  the  mean  time, 
unless  otherwise  directed  in  chambers. 

The  Plaintiff  thereupon  took  out  a  summons  to  pro- 
ceed  in  chambers,  but  the  Chief  Clerk  suggested  that  the 
Defendants  would  not  be  bound  by  the  proceedings  under 
the  decree,  unless  they  were  served  with  the  summons  to 
proceed  as  well  as  with  the  decree,  and  also  suggested  that 
the  Plaintiff  could  not  properly  proceed  with  the  inquiries 
and  accounts  in  chambers  until  the  expiration  of  the 
time  limited  for  applying  to  set  aside  the  decree. 


1800. 


l^aUment, 


Mr.  BrUtowe^  for  the  Plaintiff,  mentioned  the  difficulty 
to  the  Court  He  referred  to  ^ng  v.  Bryant  (a)»  and  to 
Daniets  Chancery  Practice  (6),  and  submitted,  that,  not- 
withstanding King  v.  Bryant^  service  of  the  decree  alone 
was  sufficient  under  the  circumstances  of  this  case,  and 
that  the  proceedings  might  be  prosecuted  in  chambers 
without  waiting  the  expiration  of  the  time  granted  for 
applying  to  set  aside  the  decree. 


Argwmmtn 


The  Viob-Chakoellob  was  of  opinion  that  the  prin- 
ciple of  King  v.  Bryant  applied,  and  that  the  order  ought 
to  be  for  service  of  the  summons  to  proceed  as  well  as  of 
the  decree ;  that  the  time  within  which  the  Defendants 
were  to  be  at  liberty  to  make  application  to  set  aside  the 


Judgment, 


(a)  3  My.  k  Cr.  191. 


(b)  2Dd  ed.  p.  1117 


Judgment, 
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decree  would  apply  also  in  efifoct  to  the  sammons  to  pro- 
ceed, and  that  no  proceedings  ought  to  be  taken  under 
the  decree  in  chambers  until  after  the  expiration  of  that 
period* 


March  nnd. 

Baa^  Com^       HARE  V-  LONDON  AND  NORTH-WESTERN 
2^^;^  RAILWAY  COMPANY. 

iMoiiditsh-  1  HIS  was  a  bill  filed  on  behalf  of  all  the  shareholders 

Sharekokhr-^  in  the  London  and  North"  WesUm  JRaUwaig  Con^pany,  by 

RaUwa  stock  ^  P®'^'^^  described  as  a  shareholder,  against  the  Gompan j 

was  parehasod  and  the  Directors,  and  against  several  other  companies. 

Plaintiff,  and  for  the  pnrpose  of  setting  aside  a  traffic  agreement  alleged 

Sfm.%?a  to  be  illegal. 

mistake  of  tbe 
broker,  the 

transfer  was  The  London  and  North-  Western  Railway  Company  pat 

thuTfeodor^to  ^1^  &  P^^a  and  answer,  pleading  that  the  Plaintiff  was  not» 
|^^[^]^J^  and  had  never  been  a  shareholder,  and  stating  the  circom- 
The  name  of  stances  under  whioh  his  name  had  been  placed  on  the 
was  afierwaids  register  and  subsequently  removed. 

stmck  oat, 
and  the 

^^tou^  It  appeared  that  in  1858,  the  Plaintiff  had  requested 

Uned,  the  Dr.  Chodivick  to  purchase  for  him  £200  of  London  and 

▼endorbeing^  North- fFesiem  stock,  the  Plaintiff's  object  being,  as  he 

^^^^^^y^^  admitted  on  cross-examination,  to  qualify  himself  to  file  a 

opposite  to  the 

correction.  Tlie  transfer  so  altered,  was  execated  by  the  Plaintiff  and  registered  by  the  Company^ 
in  ignorance  of  the  fact  that  the  initials  were  not  written  by  the  vendor.  The  vendor  made  no 
claim  to  the  stock,  and  tbe  Plaintiff  afterwards  instituted  a  suit  on  behalf  of  all  the  share- 
holdon  to  set  aside  a  tralBe  agreement  between  the  Company  and  certain  other  railways. 
The  Company,  after  the  institution  of  the  suit,  being  informed  by  the  vendor  that  the  hiitiala 
were  not  in  his  handwriting,  re-transferred  the  stock  into  the  name  of  the  vender,  and 
pleaded  that  the  PUintiff  was  not  a  shareholder  :-* 

Beld,  that  the  Plaintiff  was  not  a  shareholder,  and  had  no  interest  to  entitle  him  to 
mafaitain  the  suit,  and  that  this  would  have  bden  so,  even  if  the  Company  had  abstahiecl 
from  striking  his  name  off  the  register;  and  the  bUl  was  dismissed  aecoidingly. 

Tbe  purchase  of  shares  in  a  Company,  for  the  purpose  of  instituting  a  suit  to  restrain  the 
carrying  out  of  an  agreement  alleged  to  be  illegal,  is  not  mafaitenance,or  any  thing  savouring 
of  maintenance. 
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bill  against  the  Company.  Chadwiek  instructed  his  broker 
to  buy  the  stock  for  the  Plaintiff,  and  the  stock  was 
accordingly  bought  and  paid  for  by  the  Plaintiff.  By  an 
error  of  the  broker,  the  transfer  was  executed  by  the 
vendor,  John  Clarke,  to  C^adtHckt  instead  of  the  Plaintiff, 
and  on  Chadwiek  desiring  that  the  mistake  should  be  c<»^ 
rected,  the  transfer  was  taken  away  and  brought  back 
again  to  Chadwiek,  with  his  name  crossed  out,  and  the 
Phiintiff 's  interlined.  The  initiak  of  the  vendor,  J.  C 
were  also  written  in  the  margin ;  and  in  this  state,  the 
transfer  was  executed  by  the  Plaintiff,  and  registered  by 
the  Company,  and  the  certificate  delivered  to  the  Plaintiff. 
The  Plaintiff  Chadwiek  and  the  Company  were  none  of  them 
aware  at  that  time  that  the  initials  were  not  written  by 
Clarke,  but  it  afterwards  appeared  that  they  had  been  affixed 
by  some  person  in  the  broker's  office,  without  consulting 
Clarke.  Clarke,  having  been  paid,  made  no  claim  to  the 
stock,  and  the  first  dividend  which  accrued  after  the  transfer 
was  paid  to  the  Plaintiff.  After  the  institution  of  the  suit, 
the  Company  ascertained  firom  Clarke,  that  the  initials  were 
not  in  his  handwriting,  and  on  the  16th  of  July,  1859, 
re-transferred  the  stock  into  Chrke'e  name,  without  making 
any  communication  to  the  Plaintiff;  and  on  the  18th  of 
June,  1859,  the  Company  and  their  secretary  put  in  a 
plea  and  answer,  in  which  they  stated  that  Clarke  alleged 
that  he  had  made  no  valid  transfer,  and  that  thereupon 
they  had  re-transferred  the  stock.  On  the  24th  of  June,  a 
dividend  was  paid  to  Clarke,  who  wrote  to  ask  whether  it 
was  not  a  mistake;  and  it  appeared  in  evidence  that 
Clarke  had  never  set  up  any  claim  founded  on  the  irre- 
gularity of  the  transfer. 


leeo. 

Hakb 

V. 

LONDOK   AND 

NOBTH- 

WSSTBRN 

Railway 
Com  PANT. 

SiaUmtni. 


Sir  H.  Caima,  Q-C,  and  Mr.  BaviU,  for  the  Plaintiff.— 
It  is  not  disputed  that  the  Plaintiff  is  the  real  owner  in 
equity  of  this  stock,  v^hich  he  has  bought  and  paid  for,  and 
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he  was  ako  on  the  register  at  the  time  of  filing  the  bill. 
The  equitable  title  and  the  registration  together  are 
sufficient  to  enable  him  to  maintain  his  biU,  even  if  he  is 
not  legally  a  shareholder.  Even  a  parol  contract  for 
shares  is  good:  jErtim&by.JfttcAefi(a>  Even  if  the  transfer 
had  been  a  forgery,  instead  of  a  perfectly  bona  fide  though 
irregular  proceeding,  the  Company,  haying  put  the  Plaintiff 
on  the  register,  cannot  deny  that  he  is  a  shareholder.  The 
register  is  a  conclusive  title  against  the  Company :  Com- 
panies Clauses  Act,  8  &  9  Vict  c.  16,  ss.  8  and  12. 

[The  Yice-Chanoellob  mentioned  Oopeland  y.  North- 
Eastern  Railway  Company  Q>\  where  it  was  held  that  a 
company  was  not  bound  to  register  without  a  transfer  deed.] 

Sir  H.  Oaima. — That  was  because  the  company  had  a 
right  to  the  assent  of  the  transferee.  [He  also  cited  Shef- 
fidi  Railway  Company  v.  Woodcock  (c).] 

Mr.  BoUy  Q.C.,  and  Mr.  Speed,  for  the  London  and  North" 
Western  Bg/Uway  Company. — The  suit,  among  other  objec- 
tion%  is  in  the  nature  of  maintenance,  the  Plaintiff  having 
bought  his  shares  for  the  purpose  of  filing  the  bill,  which 
ought  to  be  dismissed  with  costs. 

Mr.  WiUcock,  Q.C..  Mr.  Danid,  Q.C.,  Mr.  Giffard, 
Q.C.,  Mr.  T.  Stevens^  Mr.  A.  Smithy  and  Mr.  Hobhouse, 
for  the  other  Defendants,  were  not  called  upon. 


JwfymenL       ViCK-ChaNCBLLOR  SiR  W.  PaOB  WoOD  :— 

This  case  has  taken  a  singular  turn,  and  has  revealed 
circumstances  which  I  have  learned  with  surprise  and 
regret.  The  Plaintiff  is  exonerated  firom  all  participation 
in  the  inisconduct  to  which  I  refer.  He  admits,  it  is  true,  that 

(a)  2  Rail.  Ca».  70.         {b)  6  Ell.  k  Bl.  ;i77»        {c)  7  M.  &  W.  574. 
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he  purchased  his  interest  in  the  London  and  North-  Weatem  ^®^' 

Railway  Company  for  the  purpose  of  instituting  a  suit  Harb 

in  Chancery,  but  I  am  not  prepared  to  hold  that  this  London  and 

is  maintenance,    or  anything  savouring  of  maintenance.  north- 

The  deed  of  transfer  to  the  Plaintiff  is  clearly  invalid,  Railway 

Cou  PANT 

but,  having  regard  to  the  fact  that  it  is  a  common  practice         

to  execute  transfers  in  blank,  and  that  he  was  not  aware  -M^m'- 
that  the  initials  on  the  deed  were  not  the  genuine  initials 
of  the  vendor,  I  cannot  say  that  any  personal  imputation 
rests  upon  the  Plaintiff  for  his  part  in  the  transaction.  It 
appears  that  the  transfer  was  brought  to  Chadunck^ 
executed  by  the  vendor,  with  ChadwieVs  name  inserted  as 
transferee.  He  then  complained  of  the  carelessness  of  the> 
broker,  in  inserting  his  name  instead  of  that  of  the 
Plaintiff,  for  whom  he  had  directed  the  stock  to  be 
bought,  and  sent  back  the  transfer  to  the  brdker  to  have 
it  set  right,  which  could  very  well  have  been  done  by  a 
re-execution.  The  broker  took  back  the  deed,  and  Chad-- 
wick  states  that  a  person  (whose  name  I  will  not  mention, 
as  he  has  had  no  opportunity  here  to  deny  or  explain  the 
imputation)  afterwards  admitted  that  he  had  altered  the 
name  of  the  transferee,  and  put  the  initials  in  the  margin 
of  the  deed.  The  deed,  so  initialled,  was  transmitted  to 
Ckadwicky  obviously  with  the  intention  of  making  it 
appear  that  Clarke  had  sanctioned  the  alteration.  This 
was  an  act  so  near  to  forgery,  that  I  am  surprised  that 
any  person  connected  with  a  broker^s  office  should  have 
been  guilty  of  it.  It  is  true  there  was  no  fraudulent 
intent,  but  if  conduct  so  irregular  were  to  pass  without 
animadversion  when  brought  to  the  notice  of  the  Court, 
it  might  be  difficult  to  repress  with  effect  the  crime  of 
forgery  with  a  fraudulent  purpose.  The  transfer  so 
altered,  was  taken  by  Chadwick  to  the  Plaintiff  for 
execution,  and  was  executed  without  any  knowledge  on 
their  parts  that  the  initials  were  not  the  signature  of 
Clarke.      The    Company  appear    to    make    very  little 
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diffieidty  about  admitting  an  irregular  transfer  when  they 
are  satisfied  of  the  bona  fides  of  the  transaction;  and 
LoBDOB  abd  the  secretary  says  in  his  answer  that  he  did  not  doabt  that 
the  initials  were  those  of  Clarki^  that  the  transfer  was 
registered  on  the  fisdth  of  that  belief,  and  woold  not  other* 
wise  have  been  admitted.  The  result  was,  that  tiie 
Plainti£P's  name  got  on  to  the  register,  by  means  of  a 
transfer  which  was  not  only  invalid  but  on  which  initials 
purporting  to  make  it  valid  had  been  forged.  It  is 
impossiUe,  under  such  circumstancesi  for  the  Plaintiff  to 
contend  that  he  is  the  owner  of  the  stock.  In  Copdani 
V.  Narth-Uastem  Railway  Company,  it  was  held  that  the 
company  had  a  right  before  putting  a  name  on  the 
register,  to  insist  on  having  a  vaUd  transfer  produced;  one 
reason,  among  others,  for  this  decision  certainly  being, 
that  the  transferee  might  be  bound  by  hia  assent  to  the 
introduction  of  his  name  upon  the  r^gistor.  That  case 
diqposes  of  the  question  as  to  the  alleged  power  of  putting 
a  shareholder  on  the  register  without  any  deed  at  alL 
Another  case  was  mentioned,  where  a  person  who  had 
executed  an  irregular  transfer  was  estopped  firom  denying 
that  he  was  a  shareholder,  but  how  can  that  prevent  this 
Company  firom  saying,  '*  We  have  on  our  register  the 
name  of  a  person  jdaced  there  on  the  feith  of  a  firaudu- 
lent  instrument,  and  we,  having  discovered  the  firaud* 
insbt  that  he  is  not  a  shareholder."  I  was  certainly 
struck  by  the  summary  course  which  the  Company  took. 
They  were  inconvenienced  by  this  bill,  and  looked  about 
to  see  how  they  could  get  rid  of  the  Plaintiff,  and  they 
struck  his  name  off  without  any  communication  with  him. 
If  the  names  upon  the  register  can  thus  be  dealt  widi 
behind  the  backs  of  the  persons  interested,  the  public 
will  need  to  be  very  cautious  about  investing  in  such 
securities.  The  straightforward  course  would  have  been 
either  to  leave  the  name  on  the  register,  informing  the 
Plaintiff  at  the  same  time  that  they  could  not  recognise 
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Mm  as  a  6luureholder»  or  at  any  rate,  to  give  him  notioe  ^^^* 
beforehand  tha^  they  were  aboat  to  remove  bis  name.  harb 
Whether  the  name  remained  or  not»  I  have  abeady  said  London  and 
that  the  Plaintiff  could  not  be  treated  as  a  shareholder. 
However,  the  Company  being  about  to  file  a  plea  that  the 
Plaintiff  was  not  a  shareholder,  struck  his  name  off  on 
the  16th  of  June,  and  filed  their  plea  two  days  afterwards. 

[After  commenting  on  the  statements  in  the  answer  and 
the  evidence,  the  Vioe-Ohakoellob  proceeded  :-^] 

I  must  hold*  therefore,  that  the  Plaintiff  is  not  a  share- 
holder in  the  Company,*  and  never  had  any  legal  title, 
his  name  having  got  upon  the  register  by  a  misrepre- 
sentation. I  acquit  him  personally  of  any  complicity  in 
the  deception,  but  this  is  not  a  case  to  be  strained  in  his 
&vour.  It  has  fidlen  through  by  the  error  of  the  broker 
employed  by  the  Plaintiff,  and  the  bill  must  be  dismissed 
as  against  the  London  and  North-  Western  Railway  Comr 
pany^  and  all  their  directors,  without  costs,  and  as  against 
the  other  Defendants  with  costs. 


PATENT  TYPE  FOUNDING  COMPANY  v. 
WALTER. 


March  9Qih. 


If{firingement 
^^Injunavm 

J.  HE  Plaintiff  were  the  proprietors  of  a  patent  granted  ^SamvUs  for 
in  April,  1854,  for  improvements  in  the  manu&cture  of  juri^^^m^ 
type,  the  substance  of  the  invention  being  the  use  of  a  '^/^^^ff^ 
large  proportion  of  tin  to  give  greater  toughness  to  the  were  owners  of 
type-metal,  for  which  a  mixture  of  lead  and  antimony,  patent.  The 

Defendant  was 
a  printer,  who 
osed  types  alleged  to  be  colourable  Imitations  of  the  ^pe  patented  by  the  Plaintiffs.    On  a 
bill  for  Injimelioi^— Zfdrf  that  the  Conrt  had  Jarisdietion  on  motion  to  order  the  Deibndant 
(0  deUver  a  sample  of  type  to  the  Plaintlfi  for  analysis,  and  order  acieordingly. 

Beld  also,  that  laches  snfficient  to  defeat  the  Plaiatifb'  right  to  an  Interlocntory  injunction 
was  no  bar  to  an  order  or  the  same  motioa  for  inspection  and  samples. 
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1800'        With  little  or  lio  tin,  had,  as  they  alleged,  been  previously 
employed.    A  litigation  had  been  pending  for  some  time 
between  the  Company  and  Messrs.  RiohardSi  type-foonders, 
for  an  alleged  infringement  of  the  Plaintiffs'  patent.    In 
March,  1859,  the  secretary  of  the  Company,  stating  that  Uie 
Staument.     Company  were  desirous  of  tendering  for  the  snpply  of  the 
Timest  obtained  fijom  the  Times  office  a  sample  of  type 
which  had  been  purchased  from  Messrs.  Richards.    This 
was    sent    to    Mr,  Henry ^    an    analytical    chemist,    for 
examination,  and  he  reported  that  it  contained  more  than 
twenty-three   per   cent  of  tin'.    Before  the  report  had 
been  made  evidence  in  the  proceedings  against  Messrs. 
Richards^  Mr.  Henry  died,  and  the  Plaintifb  applied  to 
the  Times  office  for  another  sample.    This  was  refosed^ 
and  the  manager  of  the  printing  department  of  the  Times 
stated  in  evidence,  that  he  should  not  have  given  the  first 
sample    without    Messrs.  Richards*  consent  if  he  had 
known  the  purpose  for  which  it  was  wanted.    On  Novem- 
ber 30th,  1859,  an  action  was  brought  by  the  Plaintifb 
against  the  Defendant    Waiter^  the    proprietor    of  the 
Slanting  machinery  and  type  used  for  the  Times^  in  which 
an  application  by  the  Plaintiife  to  the  Court  of  Exchequer 
for  liberty  to  take  a  sample  of  the  Times  type  for  analysis 
was  refosed.     It  was  stated  that  the  value  of  the  type 
required  would  not  be  more  than  a  few  pence. 

The  Plaintiffs  filed  this  bill  on  the  18th  of  February, 
1860,  against  Walter^  praying  an  injunction  to  restrain 
the  use  of  types  cast  according  to  the  Plaintiffs'  patent,  or 
in  colourable  imitation  of  it,  and  for  liberty  to  inspect  the 
said  type  and  take  samples  for  analysis,  the  Plaintifi 
offering  to  pay  the  foil  value  of  such  samples. 


Argumnu. 


Mr.  RoU,  Q.C.,  Mr.  Eddis,  and  Mr.  Chxtes  (of  the 
Common  Law  Bar)  now  moved  for  an  injunction,  and 
for  liberty  to  inspect  and  take  samples  of  the  type.  Where 
necessary  for  the  ends  of  justice,  the  Court  will  go  beyond 
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ordering  mere  ihspection  :  JSaat  India  Company  v.  Kyna- 
atoh  (a),  Russell  v.  Gowley(J>). 

The  unsuccessful  application  to  the  Court  of  law  would 
not  in  any  case  take  away  the  jurisdiction  of  this  Court, 
and  the  reiusal  to  interfere  was  founded  on  a  rigid  con- 
:  struction  of  the  Act  (15  &  16  Vict.  c.  83,  s.  42  )  :  some  of 
the  judges  considering  that  inspection  could  only  be  given 
ancillary  to  an  injunction  and  account,  and  others  holding 
that  their  jurisdiction  was  limited  to  inspection  in  the 
strict  sense,  and  did  not  extend  to  taking  samples.  This 
Court  is  not  so  fettered. 


18C0. 

Patbnt 

Type 

FouNDiira 

Company 

V, 

Walter. 
Ar^mtnU 


Sir  H.  CaimSy  Q.C.,  and  Mr.  DoMey  for  the  Defendant. 
— There  are  only  these  three  possible  purposes  for  which 
the  privilege  of  inspecting  and  taking  samples  can  be 
asked :  first,  as  evidence  on  the  interlocutory  motion  for 
injunction;  secondly,  as  evidence  to  be  used  at  the 
hearing ;  or  thirdly,  in  aid  of  the  proceedings  at  law.  It 
cannot  be  given  for  the  purpose  of  an  interlocutory  injunc- 
tion, because  the  Plaintifis  are  out  of  Court  for  that  pur- 
pose, by  their  laches,  for  nearly  a  year.  Neither  can  it 
be  given  now  as  evidence  for  the  hearing,  because  the 
cause  is  not  at  issue,  and  it  is  therefore  too  soon  to 
apply  for  that  purpose;  and  there  is  no  authority  for 
granting  inspection  in  this  Court  in  aid  of  proceedings 
at  law.     The  only  relief  of  that  kind  is  by  a  discovery 

bm. 


Vice-Chanoellor  Sitt  W.  Page  Wood: — 

The  jurisdiction  of  this  Court  to  order  inspection^  and.     Judgment. 
if  necessary,  the  taking  of  samples  for  the  purpose  of  a 


(a)  3  Bligfa,  153. 
VOL.  I. 


(ft)  1  Web.  Pat.  Can.  437. 
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salt  here,  has  scarcely  been  contested.  If  a  precedent 
is  wanted,  the  case  of  Russell  v.  Cowley  is  in  point 
There  specimens  were  allowed  to  be  taken  away, 
though  the  necessity  for  so  doing  was  scarcely  so 
great  as  in  the  present  case ;  and  that  the  Court,  when 
it  orders  inspection,  will  not  stop  short  of  what  is  neces- 
sary to  make  the  jurisdiction  of  the  Court  efiectaal, 
was  laid  down  in  the  case  of  the  E<ut  India  drnpanj 
Y.  Kynastan. 


But  a  distinction  which  I  had  somewhat  anticipated  was 
insisted  on.  It  was  said,  that,  if  the  Plaintifls  had  come 
for  an  interlocutory  injunction  simpliciter,  without  asking 
for  any  discovery,  it  would  have  been  refused  on  the  ground 
of  delay,  whatever  case  they  might  have  made  out  as  to 
the  infringement,  and  therefore,  it  is  said,  there  can  be  no 
inspection  for  the  purpose  of  supporting  such  an  applica- 
tion ;  and  there  is  much  weight  in  this  argument.  Bat 
these  cases  of  patents  are  peculiar.  Relief  is  given  in 
two  shapes.  It  may  be  by  an  interlocutory  injunction  in 
the  first  instance.  But  much  more  frequently,  unless  the 
case  is  of  the  strongest  possible  kind,  it  is  by  merely 
putting  the  matter  in  train  for  determination  of  the  right 
at  law,  and  then,  at  the  hearing,  a  perpetual  injunction  is 
granted,  upon  the  Plaintiff  succeeding  in  the  action  at 
law.  Power  has  been  conferred  upon  the  common  law 
Courts  to  grant  an  injunction  pending  an  action  at  law. 
The  words  of  the  statute  are  *'  in  any  case  of  action," 
and  this  seems  to  have  been  construed  by  the  judges  as 
limited  to  the  pendency  of  an  action ;  but  whether  they 
have  been  right  or  not  in  their  view  of  the  limits  of 
their  jurisdiction,  the  jurisdiction  of  this  Court  is  un- 
affected. 


With  respect  to  obtaining  a  perpetual  injunction,  the 
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rule  is  established  by  Bacon  v.  Janes  (a),  that  in  patent 
cases,  unless  the  Plaintiff  takes  steps  to  bring  the  matter 
before  the  Court  by  motion  before  the  hearing,  he  will 
not,  in  general,  be  entitled  to  a  perpetual  injunction  at 
the  hearing.  He  is  therefore  not  at  liberty  to  wait  for 
the  hearing,  but  the  Court  requires  him  to  place  the 
matter  in  course  of  investigation  at  the  earliest  possible 
period.  Lord  Gottenham  says  this :  *'  Generally  speaking, 
a  Plaintiff  who  brings  his  cause  to  a  hearing  is  expected 
to  bring  it  on  in  such  a  state  as  will  enable  the  Court  to 
adjudicate  upon  it,  and  not  in  a  state  in  which  the  only 
course  open  is,  to  suspend  any  adjudication  until  the 
party  has  had  an  opportunity  of  establishing  his  title  by 
proceedings  before  another  tribunal;  and  I  think  the 
Court  would  take  a  very  improper  course,  if  it  were  to 
listen  to  a  Plaintiff  who  comes  forward  at  the  hearing 
and  asks  to  have  his  title  put  in  a  train  for  investigation, 
without  stating  any  satis&ctory  reason  why  he  did  not 
make  the  application  at  an  earlier  stage.  When  he  comes 
forward  upon  an  interlocutory  motion,  the  Court  puts  the 
parties  in  the  way  of  having  their  legal  title  investigated 
and  ascertained,  but  when  a  Plaintiff  has  neglected  to  avail 
himself  of  the  opportunity  thus  afforded,  it  becomes  a  ques- 
tion of  discretion  how  far  the  Court  will  assist  him  at  the 
hearing,  or  whether  it  will  then  assist  him  at  all."  It  ap- 
pears, therefore,  that  although  a  Plaintiff  may  have  lain  by 
for  so  long  that  the  delay  may  be  fatal  to  any  right  he  might 
have  had  to  an  interlocutory  injunction,  yet,  if  he  wishes 
to  obtain  a  perpetual  injunction  at  the  hearing,  in  the 
event  of  his  succeeding  at  law  it  would  be  improper  for 
him  to  wait  for  the  hearing  before  making  his  application. 
Consequently,  I  consider  it  reasonable  and  right  for  a 
Plaintiff  to  come  upon  an  interlocutory  motion,  and  say, 
'*  My  object  is  to  put  the  cause  in  train  for  a  trial  at  law, 
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with  a  view  to  a  perpetual  injunction  at  ^^J'^^S-J 
do  not  ask  discovery  simply  in  aid  of  proceedings  m  law, 
but  I  wish  to  assist  the  Court  in  arriving  at  a  nght  con- 
elusion  when  the  case  comes  to  a  hearing." 

With  the  authority  of  Bumll  v.  Cmley  to  support 
that  view.  I  can  entertain  no  doubt  as  to  the  J»"sdteUon 
to  make  the  order  asked,  and  should  have  felt  very  httle 
doubt,  without  that  authority ;  and  I  shall,  therefore,  order 
the  inspection  and  deUvery  of  samples. 


iOmUt. 


LiBKBTT  to  the  secretary  of  the  Company  «id  Dr.  J^^«*W 
(an  andytical  chemUt)  to  inspect  the  type  «a^  for  P™*^^ 
Times  The  Defendant  to  deUver  to  the  Plaintifb  a  competent  p«t, 
not  exceeding  four  ounces,  of  the  type  so  used.  Liberty  to  apply. 
Coftte  to  be  costs  in  the  cause. 


. -♦- 


March  %\ti. 

•tmclion— 
Plant  and 
Goodwill. 


BLAKE  V.  SHAW. 


Haven  KAYE  was  a  wholesale  clothier,  carrying 
on  business  at  129.  Ald^sgate  Street/m  premises  held  at  a 
underagift  rack-renf  for  a  term  of  whicha  few  years  were  unexpiredat 
*'^"*^^^i*  Ws  death.  The  PlaintiflF  for  many  years,  up  to  the  death 
;?m?butineg.  ^f  Xaye,  was  employed  as  his  foreman  in  the  business. 
Sil'e^k  No  one  resided  in  the  house  in  AMersgate  Street  except  a 
!^;!^dfar.  housekeeper  and  some  apprentices,  and  the  house  was 
niioreto  the^^   used  exclusively  for  the  purposes  of  the  busmess. 

net!  did  not 

CirK  tL      Kaye,  hy  his  wiU,  dated  March  1st.  1859.  bequeathed  to 

tlM  hOOM  «•• 

Jfiitwm'a  iMte  of  whJch  a  few  year,  remained,  at  a  rack-rent,  and  exduriwly  «?'  *•  P^- 
pl  of  tto  bS^eo-flVMi  that  the  tealaK*  l««erest  Jn  the  house  pa,««i  under  the  bequeat. 
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the  Plaintiff  "the  goodwill  of  my  business  in  AlderagaU       ^^ 
aforesaid,  and  also  the  plant  and  £1000  sterling  for  his 
own  use  and  benefit,"  and  disposed  of  the  residue  of  his 
estate  in  favour  of  other  persons.  «  "      ^ 

The  testator  died  on  March  6th,  1859.  At  the  time  of 
his  death  the  house  in  Aldersgate  Street  contained  a  stock 
of  ready-made  clothes  valued  at  upwards  of  £5000,  some 
domestic  furniture  valued  at  about  £70,  and  certain  benches 
and  tenant's  fixtures  valued  at  about  £300. 

It  was  alleged  by  the  bill,  and  admitted  by  the  answer, 
that  the  word  "plant"  had  no  customary  or  accepted 
meaning  in  the  trade  of  a  wholesale  clothier,  and  that  the 
lease  was  of  no  value  independently  of  the  business ;  the 
only  question  was  what  was  included  in  the  bequest  to  the 
Plaintiff. 


Mr.   milcock,   Q.C.,  and  Mr.  F.  T.   White,  for  the      Argumtnt. 
Plaintiff. 

The  bequest  of  the  goodwill  must  carry  the  house,  for 
without  it  the  goodwill  would  be  destroyed ;  and  it  is  very 
intelligible  that  a  testator  knowing  his  interest  in  the 
premises  to  be  of  no  intrinsic  value,  should  think  it  enough 
to  pass  it  by  the  general  description  of  goodwill  and  plant, 
without  making  a  gift  in  terms  of  an  otherwise  worthless 
lease.  Then,  in  this  trade  "  plant"  has  no  specific  meaning, 
no  plant  in  the  ordinary  sense  being  necessary ;  and  taking 
the  word  in  connection  with  the  goodwill,  it  must  be  held 
to  include  everything  which  was  placed  or  planted  in  the 
business,  such  as  the  stock  in  trade  and  the  furniture  in 
the  house.  Without  the  stock  it  would  be  difficult  for  the 
Plaintiff  to  carry  on  the  trade. 


734  CASES  IN  CHANCERT. 

2^  [They  cited  Churton  t.  Douglas  (a).] 

Blakb 

V.  Mr.  Daniel,  Q.C.,  and  Mr.  Hitchcock,  for  the  Defen- 

fLT*  dantSy  the  executors. 


Jwfyment.     Vioe-Chancelloe  Sie  W.  Paqe  Wood  : — 

I  am  clearly  of  opinion  that  plant  cannot  be  held  to 
mean  stock  in  trade.     There  is  no  special  reason  in  this 
will  why  I  should  so  hold.     When  a  testator  gives  the 
goodwill  of  his  business  and  £1000  to  his  foreman,  it  may 
well  be  imagined  that  the  object  of  this  bounty  will  be  able 
to  carry  on  the  business  and  obtain  the  necessary  capital 
for  the  purpose.    In  most  cases  the  word  **  plant"  is  used  to 
describe  something  which,  if  not  in  direct  contrast  to  stock, 
is  at  any  rate  of  an  entirely  difierent  nature.      All  the 
matters  permanently  used  for  the  purposes  of  a  trade,  as 
distinguished  from  the  fluctuating  stock,  are   commonly 
included  in  the  term  ^  plant."     It  consists  sometimes  of 
things  which  are  fixed,  as,  for  example,  counters,  heating, 
gas,   and  other  apparatus  and  things   of  that  kind,  and 
in  other  cases  of  horses,  locomotives,  and  the  like,  whicb 
are  in  this  sense  only  fixed  that  they  form  a  part  of  the 
permanent  establishment  intended  to  be  replaced  when 
dead  or  worn  out,  as  the  case  may  be.   Therefore,  I  cannot 
treat  either  the  stock  or  the  household  furniture  as  part 
of  the  plant.    My  only  doubt  has  been  as  to  the  interest  in 
ike  house,  which  is  proved  to  be  of  no  intrinsic  value  apart 
from  the  goodwill.     It  is  only  upon  the  terms  of  this  par- 
ticular will,  and  the  circumstances  of  the  case,  that  I  can 
hold  this  interest  to  pass,  on  the  ground  that  the  testator, 
in  making  a  gift  of  plant  and  goodwill,  did  not  mean  the 
plant  and  goodwill  to  be  severed  from  the  place  where 
the  business  was  carried  on.     Therefore  I  think  that  the 
gift  of  plant  and  goodwill,  in  which  each  word  aids  the 
(fl)  Ante,  p.  174. 
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other,  may  properly  be  taken  to  pass  the  leasehold  house,  Jl^J^ 
which  the  testator  must  have  kuown  to  have  no  value 
except  as  an  adjunct  of  the  business.  It  is  only  upon  the 
grounds  I  have  stated  that  I  can  come  to  this  conclusion.  j^ZJlJ^/. 
There  will  be  a  declaration  that,  according  to  the  true 
construction  of  the  will,  and  regard  being  had  to  the 
circumstances  of  the  leasehold  house  in  AJdersgate  Street 
having  been  held  at  a  rack-rent  and  only  for  the  purposes 
of  the  business  in  Aldersgate  Street,  the  same  passed  by 
the  bequest  of  the  plant  and  goodwill ;  and  a  declaration 
that  the  stock  in  trade  and  household  furniture  did  not 
pass. 


MERTENS  V.  HAIGH.  Mm^vnh, 

JLhIS     was    a   bill    filed    by    Mertens,  an    American     PraeHce^ 

merchant,  against   Messrs.    Haigh  S  Co.,    a  Liverpool  j^^^j^^^ 

firm,  for  an  account  of  transactions  in  cotton,  in  which     Commercial 

Haigh  A  Co.  had  acted  as  the  brokers  of  the  Plaintiff.     Fraaduhnt 

It  appeared  that  the  orders  for  effecting  the  purchases  LaehJ^^Farm 

in    which    the     Plaintiff    was    interested,    were    given    Jj^j^j^^*"" 

to  Haigh  Jo    Co.  by  a  Mr.    Belly   who  had  also  other  .^, 

^  ^  ^  '         ,  ,  It  Its  matter 

current  transactions  with  Haigh  A  Co.,  with  which  Mertene  of  coarM  to 

had  no  concern.    The  Defendants  claimed  to  set  against  fendaotV  ^' 

the  proceeds  of  sales  effected  in  the  Mertene  and  Bell  ^^l\^ixy 

transactions  a  number  of  charges  for  commission,  which  buaineMtobe 

produced  &t 
Bell  claimed  to  be  entitled  to  against  Mertene^  and  which  the  place 

he  had  set  over  to  Haigh  <b  Co.  in  or  towards  liquidation  J^aSTie  carried 

OD,  iDStead  of 
being  deposited  at  the  Record  and  Writ  CUrkg'  Office ;  tbis  indulgence  may  be  refuted 
where  there  is  ground  for  a  suspicion  that  the  books  will  be  tampered  with ;  but  the  fact  of 
alterations  alleged  to  be  fraudulent  huTing  been  made — Metd^  not  to  be  a  sufficient  ground  for 
anch  refusal  where  the  alterations  were  discovered  by  the  Plaintiff  a  year  and  a  half  before 
any  attempt  to  have  the  books  removed  from  the  Defendant'a  eostody. 

Form  of  special  order  for  production  of  books  at  the  place  of  bnsinesa* 
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of  the  balance  which  he  owed  to  the  firm ;  and  one  point 
in  dispute  was,  how  fitr  the  Defendants  were  entitled  to 
treat  Bell  as  the  principal,  or  apparent  principal,  in  cer- 
tain of  the  transactions  which  Mertena  claimed  to  haie 
been  entered  into  on  his  accoant.      There  was  also  a  case 
against  the  Defendants  of  having    improperly  pledged 
cotton  purchased  on  the  Plaintiff's  account,  iu  breach  of 
an  injunction  obtained  by  the  Plaintiff.      The  bill  was 
originally  a  simple  bill  for  account,  and  under  this  an  or- 
der was  made  in  March,  1858,  for  production  and  inspec- 
tion of  the  Defendants'  books  at  their  solicitor's  office  in 
Liverpool      In   November,    1858,  a  further    order  for 
production  and  inspection  in  the  same  way  was  made, 
with  reference  to  additional  documents  disclosed  by  the 
Defendants.     A  third  order  was  made  in  December,  1858, 
for  production  and  deposit  of  documents  at  the  Becord 
and  Writ  Clerks^   Office.    After  a  motion  for  injunction 
against  dealing  with  the  Plaintiff's  goods,  and  proceedings 
for  breaches  of  the  injunction,  the  Plaintiff  amended  his 
bill,  and,  on  the  11th  of  July,  1859,  obtained  an  order  in 
the  common  form  for  an  affidavit  as  to  documents  relevant 
to  the  amended  bill,  and  for  production  and  deposit  at  the 
Becord  and    Writ    Clerks^   Office,  and  an  affidavit  was 
accordingly  made.      On  August  16th,  1859,  the  Defen- 
dants, in  order  to  enable  them  to  prepare  their  answer  to 
the  amended  bill,  obtained  an  order  extending  the  time  for 
production  until  after  answer.     The  answer  was  i)ut  in  on 
February  17th,  1860,  and  the  replies  to  some    of  the 
interrogatories  were  given  by  express  reference  to  the 
contents  of  the  ledgers  and  other  books  comprised  among 
the  scheduled  documents.     Shortly  afterwards,  the  Defen- 
dants applied  by  summons  in  chambers  for  permission  to 
produce  the  documents  at  Liverpool  instead  of  at  the 
Becord  and   Writ  Clerks^  Office,  on  the  ground  that  the 
books  were  in  daily  use. 


Cases  in  chaiJcery. 

This  was  resisted  by  the  PlaintiflF,  and  now  came  on  by 
adjournment  from  chambers.  The  Plaintiff  adduced 
evidence,  that,  during  his  inspection  of  the  books  at 
Liverpool^  in  July,  1858,  he  discovered  that  certain 
alterations  had  been  made  in  the  ledgers,  and,  among 
others,  that  the  heading  of  an  account  which  originally 
stood  •* Haigh  <fe  Co.  in  account  with  W,  W.  MertenSy^ 
was  altered,  by  the  addition  of  the  words  "  per  H.  Belir 
It  appeared,  however,  that  the  corresponding  entries  in  the 
journals  remained  in  their  original  shape,  and  the  Defen- 
dants also  went  into  evidence  to  show  that  there  was  no  im- 
proper object  in  the  entries  made  in  the  ledger,  and  that  the 
Plaintiff  had  had  full  opportunities  of  inspection  at  Liver" 
pool^  and  had  availed  himself  of  them  in  a  manner  to  incon- 
venience the  Defendants  in  their  business. 
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Mr.  Rolt^  Q.C,  and  Mr.  Eddis,  for  the  Defendants. 

It  is  a  matter  of  course  to  allow  books  in  daily  use  for 
purposes  of  trade  to  be  inspected  at  such  a  place  and  in 
such  manner  as  not  to  oppress  the  Defendants.  The 
business  of  the  Defendants  would  be  stopped  if  the  books 
were  brought  up  to  London.  The  sole  object  of  the 
Plaintiff's  resistance  is  to  oppress  the  Defendants. 


Argument, 


Mr.    Daniel^   Q.  C,    and  Mr. 
Plaintiff. 


T.    Stevengf    for  the 


We  claim  to  have  the  production  according  to  the  strict 
rule,  because  the  Defendants  have  been  tampering  with  the 
books,  and  because  the  books  themselves  are  made  part  of 
the  answer,  and  also  on  account  of  the  suspicion  which 
rests  on  the  Defendants  from  their  dealings  with  our 
property  in  breach  of  the  injunction.  We  were  not 
entitled  to  production  till  February  17th,  and  there  has 
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CASES  IN  CHANCERY. 

been  no  laches.     [They  cited  Prentice  v.  JPhUlip8(a)j 
Bowee  ¥•  Fernie  (6),  Grain  v.  Cooper  {c).] 


Judgment.       ViOK-CHANCflELLOE  SlE  W.  PaGB  WoOD  :— 

It  seems  almost  incredible  that  the  Court  shoald  hare 
been  occupied   many  hours  with  a  discussion,  whether 
brokers  at  Liverpool  Rre  to  be  compelled  to  produce,  and 
leave  at  the  Record  and  Writ  Clerks^  Office  the  Ledgers, 
Journals,  Cash  Books,  and  other  books  which  are  in  daOy 
use  for  the  purposes  of  their  business.    It  is  possible  that 
such  a  case  of  fraud  and  tampering  with  documents  might 
arise  as  to  render  it  necessary  for  the  Court  to  enforce 
such  production  and  deposit    But  here,  without  expressing 
any  opinion  whatever  as    to   the  evidence    of  alleged 
tampering,    it  is    enough  to  say,  that    the    alterations 
complained  of  were  discovered  by  the  Plaintiff  a  year  and 
a  half  ago,  and  that  during  all  the  subsequent  time  he  has 
allowed  these  books  to  remain  in  the  hands  of  the  De- 
fendants.    It  is  said,  that,  under  the  orders  made,  the 
Plaintiff  had  no  right  to  the  production  of  these  documents 
until  the  17th  of    February,  when  the  answer   to   the 
amended  bill  was  put  in ;  but  that  is  no  answer  to  the 
delay.    The  only  possible  ground  on  which  the  books 
could  be  ordered  up  to  London  would  be,  that  the  De- 
fendants could  not  be  trusted  with  the  custody  of  them. 
But  if  they  cannot  be  trusted  now,  how  could  they  be 
trusted  for  the  last  year  and  a  half,  during  which  time  they 
have  had  ample  opportunity  to  make  any  of  the  fraudulent 
alterations  which  the  Plaintiff  affects  to  dread  ?    There  is 
only  one  possible  way  of  accounting  for  this  extraordinary 
contest,  and  that  is  by  the  fact  which  has  come  out  in 

(a)  2  Earei  152.        if)  3  My.  &  Gr.  632.       (e)  4  My.  &  Or.  263. 
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the  evidence  that  the  Plaintiff,  instead  of  leaving  the  cause 
to  be  conducted  by  his  legal  advisers,  has  intervened 
himself  and  imported  a  vast  amount  of  personal  feeling  into 
the  proceedings.  The  Defendant's  application  is  absolutely 
of  course,  and  if  it  had  not  been  resisted  the  indulgence 
would  have  been  granted  only  on  payment  of  the  costs  of 
the  motion.  But  I  cannot  deal  in  this  way  with  all  the 
expense  which  has  been  incurred  in  this  dispute.  I  cannot 
believe,  that,  after  leaving  the  books  so  long  in  the  De- 
fendants' custody,  the  Plaintiff  is  really  afraid  of  any 
alterations  being  made  in  them  now;  and  I  regard  the 
contest  as  entirely  frivolous,  so  &r  as  this  motion  is 
concerned,  whatever  may  be  the  bearing  of  the  alleged 
alterations  at  another  time. 


860. 
BRTBNS 

Haioh. 
Judgment. 


It  is  necessary  that  the  order  should  be  made  precise, 
and  it  will  be  in  these  terms : — The  Defendants  to  be  at 
liberty  to  file  an  a£Gidavit  stating  which  of  the  scheduled 
books  are  required  for  use  by  them  in  the  conduct  of  their 
business  at  Liverpool.  These  are  to  be  produced  at 
lAverpool  for  the  inspection  of  the  Plaintiff  or  his  agent 
(I  shall  only  allow  one  agent,  who  is  to  be  named  in  the 
order)  from  time  to  time  between  the  hours  of  ten  and 
four,  upon  two  hours'  notice  of  the  books  required  being 
left  at  the  Defendants'  house  of  business.  The  Plaintiff 
to  be  at  liberty  to  make  extracts  and  copies,  and  the 
Defendants  to  be  allowed  to  seal  up  on  affidavit  all  such 
parts  of  the  books  as  do  not  relate  to  the  matters  in  ques- 
tion in.  this  suit,  and  to  open  and  re-seal  the  same  as 
occasion  may  require.  The  period  during  which  the  pro- 
duction is  to  be  had,  to  be  limited  to  three  weeks  from 
the  time  of  the  first  application  for  inspection.  The  other 
documents  to  be  deposited  at  the  Record  and  Writ  Clerhi 
Offijse.  The  costs  of  the  motion  to  be  reserved  to  the 
hearing. 
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fy^,^^  TURNER  V.  WRIGHT. 

Tenant  in  Fee      -r^ 

^•J^^^l'^      Jb.   WRIGHTj  oi  Brattlehy  House,  in  the  county  of 

Devise  over.    Lincoln^  being  entitled  in  fee  simple  to  an  estate  and 

^f^B  manriJ^  mansion  house   at   BratOeby    and   an  estate  in  N&rth 

iiouse  and  KeUexiy  by  his  will,  dated  September  3rd,  1853,  charged  his 
estate  with  the       .-  .         .  ,  .       ^         »,  3   ir  ^\ 

appurtenances   said  mansion  house  and  estate  m  Brattleby  and  JSm^ 

•ubjccuo^an     KeUey  with   the  payment  to   his  sister  Mary    Wright, 

deX^^ow  in  ^^^^S  "^er  life,  of  a  rent-charge  of  £300,  and,  subject 

the  eycnt  of      thereto,  deviscd  all  his  said  mansion  house  and  estate  in 

without  Brattleby  and  North  Kehey  aforesaid,  with  the  appurte- 

{rS^forTfo,    nances,  to  the  use  of  his  brother,  the  Defendant,the  Reverend 

sans  waste,        jfr^  Wright,  in  fee ;  but  in  case  he  should  die  without  leavnog 

remainder  , 

to  C.  in  fee—    issue  living  at  the  time  of  his  decease,  then  the  testator 

^^^\\}^\^'  devised  his  said   mansion  house    and  estates,  with  the 
was  entitled  to 

commit  legal  appurtcnances,  to  the  use  of  his  said  sister  and  her  assigns 
entitled  to  during  her  life,  without  impeachment  of  waste,  with 
eq^iuble  remainder  to  the  use  of  the  PlaintiflF,  Samuel  Wrighi 
waste.  Turner,  in  fee ;  but  if  he  should  die  without  leaving  issue 

ofttobi^*  male  living  at  the  time  of  his  decease  then  the  testator 
waste  appUes     devised  his  said  mansion  house  and  estates  to  the  use  of 

equally  to  all  .    i»     K  f 

cases  of  estates  the  eldest  SOU  of  the  Reverend  Dr.  Parkinson  in  fee,  m 

in  a  course  in  case  such  eldest  son  should  die  before  he  should  become 

wiS'fhat'  entitled  to  the  possession  or  to  the  receipt  of  the  rents 

o^cct  is  and  profits  of  the  said  testator's  said  estate  thereinbefore 

effected  by  .  ^  -       v    -i 

creating  life  dcvised,  the  said  testator  devised  his  said  mansion  nou^- 

cstatea  ?n*fee  ^^^  estates  to  the  use  of  the  second  son  of  the  said  J)t. 

dilisM  o^e^^  ^<^^^^^o^  in  fee ;  and  the  testator  thereby  provided  that 

Whether  a  the   Plaintiff   should,   within   one    year  after  becoming 

Xllil/subject  entitled  to  the  possession  or  to  the  receipt  of  tbe  rents 

(o  an  executory  and  profits  of  the  said  estates,  take  the  name  and  anns 

derise  over, 

can  in  the         of  the  testator  or  forfeit  his  interest  in  the  said  estate. 

absence  of 
any  indication 

of  a  contrary  intention  be  restrained  from  committing  legal  waste— Qvcerei 
Robinson  v«  Litton  and  Wright  V4  Athens,  discussed. 
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The  testator  died  on  August  9th,  1857,  and  ifary  Wright 
had  since  died.  The  Defendant,  William  Wright,  entered 
into  possession  of  the  estates,  and  had  had  no  issue  up  to 
the  date  of  the  bill.  The  Defendant  had  cut  some  and 
marked  for  cutting  other  timber  on  the  Bratilehy  and 
North  Kehey  estates,  and  had  advertised  a  sale  thereof. 
Some  portion  of  the  timber  so  cut  and  marked  on  the 
BrattUhf  estate  was  alleged  to  be  ornamental  and  other 
portion  imnuiture.  The  Plaintiff  filed  this  bill  praying 
an  injunction  to  restrain  the  cutting  of  any  timber,  or  at 
any  rate  of  any  ornamental  or  immature  timber,  and  for 
an  account  of  the  timber  already  cut. 


I860. 
Turner 

V. 

Wkigut. 
Statement. 


Mr.  Bolt,  Q.C.,  Sir  JET.  Cairns,  Q.C.,  and  Mr.  Kay,  for 
the  Plaintiff. 

The  Defendant  has  no  right  to  cut  any  timber. 
The  foundation  of  the  doctrine  as  to  waste  is  the 
intention  of  the  testator,  and  it  is  clear  on  this  will 
that  the  estate  in  its  integrity  was  meant  to  go  to  the 
successive  takers.  The  power  of  committing  legal 
waste  is  expressly  given  to  the  tenant  for  life,  and  not 
being  given  to  the  Defendant,  he  is  not  entitled  to  cut 
timber,  whether  ornamental  or  not.  If  a  gift  of  personalty 
had  been  made  in  similar  terms,  the  person  entitled  in 
reversion  would  have  a  right  to  have  the  fund  secured, and 
so  here  the  Plaintiff  may  have  the  estate  secured  by  an 
injunction  against  waste.  It  is  not  generally  possible  to 
destroy  the  whole  value  of  an  estate  in  real  property, 
though  in  the  case  of  houses,  and  especially  of  chambers 
on  an  upper  floor,  it  would  be  so.  But  a  partial  destruc- 
tion will  be  restrained  on  the  same  principle.  The  Defen- 
dant claims,  by  virtue  of  the  quality  of  his  estate  in  fee, 
the  right  to  commit  any  kind  of  waste ;  but  it  b  clear  that 
he  could  not  pull  down  the  mansion  house,  because  that 
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Argument, 


would  be  to  destroy  the  thing  which,  in  certain  events, 
is  given  over.  Cutting  timber  is  equally  pro  tanto  a 
destruction  of  the  inheritance ;  for  timber  is  not  part  of 
the  profits,  but  of  the  inheritance:  Bewick  v.  WhUJield{a\ 
Garth  v.  Cotton  (6),  Lewis  Bowlegs  ccise  (c). 


[The  Vice-Chancellob.— Lord  Be<iesdale  says  the 
contrary  in  Wright  v.  Atkyne.] 

Lord  Medesdale^a  statement  is  opposed  to  all  the  old 
authorities.  Robinson  v.  Litton  (d)  is  an  express  authority 
that  tenant  in  fee,  subject  to  an  executory  devise  over, 
may  be  restrained  from  committing  waste ;  and  this  was 
approved  by  Lord  Uldon  in  Stansfield  v.  Hahergham  (e). 

The  only  authority  which  seems  adverse  is  Wtighi  v. 
Atkyns  (/),  reported  on  appeal  before  the  House  of  Lords 
in  Sugden^s  Law  of  Real  Property  (g') ;  but  the  power 
given  to  Mrs.  Atkyns  in  that  case,  of  conferring  estates 
on  other  persons  which  would  entitle  them  to  cut  timber, 
was  the  reason  why  she  was  held  not  to  be  impeachable 
herself.  The  analogy  of  spiritual  corporations  applies, 
who  may  be  restrained  from  committing  waste,  though 
they  have  estates  of  inheritance :  Vin.  Abr.  A,  "  Waste,'* 
Bishop  of  Winchester  v.  Wolgar  (A),  Acland  v.  Atwell  (0, 
Wither  v.  Dean  and  Chapter  of  Winchester  (ifc),  Herring  r. 
Dean  and  Chapter  of  St.  PauVs  (/),  Duke  of  Marlborough 
V.  5^.  John  (m). 

The  right  to  a  prohibition  was  at  common  law,  and 


(a)  3  P.  Wmfl.  267. 

(h)  1  Wh.  &T.  Lead.  Cas.451. 

\e)  11  Rep.  79. 

(d)  3Atk.209. 

(e)  10  Ves.  273. 

(/)  17Ve8.256;19Ve8.299; 
1 V.  &  B.  318 ;  Tur.  k  R.  143, 147. 


{g)  Page  376. 

(h)  3Swan8t.493,note. 

(%)  3  Swanst.  499,  note. 

\k)  3  Mer.  421. 

(Q  3  Swanst.  492. 

(m)  5  De  G.  &  Sm.  174. 
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before  the  Statute  o!  Marlebridge  it  was  wrong  in  tenant        ^^^ 

for  life  to  commit  waste,  though  the  remedy  was  deficient ;  Tdbnbr 

and  tenant  in  dower  could  always  be   prevented  from  w&ioht. 

committiDg  waste.    Another  analogy  is  furnished  by  the  ArswMnu 
case  of  tenant  in  tail  after  possibility,  who  cannot  cut 
timber :  Abrahall  v.  Bubb  (a). 

When  a  testator  expressly  gives  an  estate  for  life,  sans 
waste,  making  the  tenant  for  life  the  very  owner  of  the 
timber,  the  Court  restrains  equitable  waste,  because  it 
sees  that  the  intention  is  that  such  waste  should  not  be 
committed.  So,  by  analogy,  where  it  sees,  as  here,  an 
intention  that  no  waste  should  be  committed,  it  will 
restrain  even  legal  waste. 

[The  ViOE-CHAiroELLOB  said  that  he  had  no  doubt  the 
Defendant  had  rights  as  extensive  as  those  of  a  tenant 
for  life  without  impeachment  of  waste,  but  called  upon  the 
Defendant's  counsel  on  the  question  as  to  equitable 
waste.] 

Mr.  JDaniely  Q.C.,  and  Mr.  Speedy  for  the  Defendant. 

The  intention  of  the  testator  is  shown  by  the  estate 
he  gives.  By  making  the  Defendant  tenant  in  fee, 
he  meant  to  give  him  all  the  rights  incident  to  the 
fee  simple,  except  so  far  as  he  limited  them  by  the  con- 
tingent executory  devise  over.  The  power  of  disposition 
only  is  qualified  by  the  gift  over,  and  the  nature  of  the 
Defendant's  dominion  over  and  enjoyment  of  the  estate  is 
unaffected  by  it. 

A  tenant  in  tail  has  the  right  to  commit  waste,  and 
this  is  not  merely  because  he  can  bar  the  entail,  for  the 
same  was  held  where  the  power  of  barring  the  entail  was 

(a)  2  Swanat.  172,  note;  2  Sho.  69. 
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taken  away  by    statute:  Peira  v.   JPeirs  (a),  AUmeji- 
Oeneral  v.  Duke  of  Marlborough  (i). 

As  to  Rohimon  v.  Litton^  it  appears  by  the  note  io 
Atkyna  that  no  decree  for  a  perpetual  injunction  is  to  be 
found  in  the  Registrar's  book. 

[The  Vice-Chancellor. — The  case  was  much  discussed 
in  Oarth  y.  Cotton^  and  you  must  take  it  as  a  clear 
decision  on  the  point  by  Lord  Hardwiche  from  which  be 
never  wavered.] 

The  real  ground  of  that  decision  was,  that,  under  die 
terms  of  the  will,  the  son  was  in  certain  events  a  trustee. 
The  report  in  Atkyna  does  not  state  the  will  correctly. 
In  6  Cruise,  427,  and  in  Viner,  Dev.,  475,  the  trust  for 
sale  is  stated  to  arise  if  the  son  attains  twenty-one, 
instead  of  in  the  opposite  event,  as  stated  in  Atkyns.  Tbe 
judgment  shows  that  Cruise^a  report  is  correct,  and  that 
the  ground  of  decision  was  that  the  son  was  a  trustee  of 
the  inheritance. 

[The  Vioe-Chancellor. — That  would  explain  Uri 
RedesdaUa  observations  in  Wright  v.  Atkyna,  that  Lord 
Hardwiche  seems  to  have  considered  it  a  chattel  interest; 
but  if  Atkyna^ a  report  is  wrong,  it  is  strange  that  it  shonM 
have  been  relied  on  without  remark  in  the  case  of 
Oarth  V.  Cotton^  before  the  same  judge,  not  very  long 
afterwards.] 

There  is  no  jurisdiction  to  restrain  a  tenant  in  fee, 
unless  he  is  in  some  event  a  trustee,  from  committing  any 
kind  of  waste. 

Mr.  Bolt,  in  reply.— Even  if  the  report  of  BMnson^* 
(a)  1  Yes.  521.  (b)  3  Madd«  498. 
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Litton  in    Cruise  be   the  correct  one,  there  are  three       .^v-1 
events,  namely:  the    son    attaining  twenty-one;   dying      Tdrnbb 
under  twenty-one,  leaving  issue;  and  dying  under  twenty*      w right. 
one  without  issue;  and  in  the  last  of  these  the  estate      Argument. 
in  fee  became  absolute  in  him.    Nevertheless,  he  was 
restrained,  and  the  same  principle  will  apply  in  any  case 
where  the  estate  is  on  any  contingency  to  go  over  to 
others. 


Vice-Chancellob  Sir  W.  Page  Wood:— 

The  question  as  to  equitable  waste  is  of  some  Judymnt, 
nicety.  As  to  the  rest  of  the  case  I  have  felt  no 
doubt.  The  contention  has  been  carried  as  high  as 
this,  that  a  person  who  takes  a  fee  simple,  subject,  in 
certain  events,  to  an  executory  devise  over,  is  not  entitled 
to  cut  any  timber  whatever.  The  argument  in  support 
of  this  contest  was  founded  on  this  principle,  that  the  gift 
over  necessarily  involved  an  intention  that  the  whole 
estate  should  go  over  as  it  existed  in  the  testator's 
hands.  The  will  describes  the  subject  of  the  disposition 
as  a  mansion  house,  lands,  and  other  particulars ;  and  it  is  . 
said,  that,  upon  the  terms  of  this  instrument  as  well  as 
upon  general  principle,  it  must  be  held  that  the  estate 
was  to  go  over  in  the  event  contemplated,  unimpaired. 
In  support  of  this  view  it  was  said  that  in  Robinson  v. 
Litton  Lord  Hardwicke  had  restrained  a  tenant  in  fee 
from  cutting  timber  before  he  attained  twenty-one,  and 
that  in  the  case  of  Stansjield  v.  Habergham  Lord  Eldon 
not  only  recognised  this  doctrine,  as  he  certainly  did,  but 
asserted  as  a  general  principle  that  the  Court  would 
interfere  even  upon  a  legal  executory  devise.  The 
particular  case  before  him  did  not  call  for  the  expression 
of  any  opinion  on  that  point,  and  the  observation  relied 

VOli.  I.  c  c  c 
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1860.  on  can  therefore  only  be  taken  as  a  dictum  worthy  of 

TuRMBR  that   attention  which    eirerything   fiilling   from  sudi  an 

WmioHT.  authority  commands. 


Judgment, 


Wright  y.  Atkyns  is  not  in  itself  of  a  concloaTe 
character.  If  you  assume  the  principle  of  Bobiman  t. 
LUkm  to  be  that  a  tenant  in  fee,  subject  to  an  ezecntoi; 
devise  oyer.mayy  upon  the  presumed  intention,  be  restrained 
from  committing  waste,  Wright  y.  Atkyns  would  not  be  at 
yariance  with  it. 

Mrs.  Atieyna  took  subject  to  a  direction  in  the  will,  by 
which  the  testator  expressed  his  confidence  that  she  would 
dispose  of  the  property  at  her  death  in  fayour  of  his 
fiunily.  In  the  first  instance  Sir  fF.  Grant  held  that  she 
took  only  a  life  interest,  and  that  sulgect  thereto  there 
was  a  trust  for  the  heir.  An  injunction  against  waste 
followed  as  a  necessary  consequence  of  that  decinoD. 
Lord  Eldan  upheld  the  decision  both  as  to  the  constrac- 
tion  and  the  injunction.  The  House  of  Lords  reversed 
the  decree  so  &r  as  it  limited  Mrs.  Atkytul's  interest  to  alife 
estate,  but  pronounced  no  decision  as  to  any  fotnre  ques- 
tion touching  the  construction  of  the  will,  and  also  le- 
yersed  the  order  for  the  injunction,  so  &r  as  it  was  found- 
ed on  the  dictum  that  Mrs.  Atkyns  was  only  tenant  for 
life. 

The  case  came  again  before  Lord  Eldan.  It  could  not 
be  decided  until  Mrs.  Atkyna^s  death  who  would  be  the 
persons  interested  in  the  estate,  and  Lord  Eldon  thought 
the  whole  matter  inyolyed  in  so  much  doubt  that  he  made 
an  order  for  the  protection  of  the  property  in  the  mean 
time.  On  a  second  appeal,  the  House  of  Lords  reversed 
that  order  of  Lord  Eldan's,  and  held  that  Mrs.  Ath/^ 
had  the  ordinary  rights  of  a  tenant  in  fee  simple.  No 
question  of  equitable  waste  arose.    There  is  one  sentence 
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of  Lord  Eldon*8  judgment,  as  stated  in  the  short  note  in 
Lord  5^  Leonards^  book,  pp.  383,  384,  which  explains 
how  the  ease  came  to  be  determined  against  his  decision 
without  any  distinct  opposition  on  his  part.  The  obserya* 
tion  I  refer  to  is  at  the  conclusion  of  the  judgment:  ^  And 
yet  if  she  can  give  it  to  a  tenant  for  life,  sans  waste,  is 
she  to  take  a  less  interest  f  It  depends  upon  intention 
only." 

Lord  Redesdale  expressly  puts  the  case  on  this  ground. 
After  discussing  the  various  views  suggested,  he  asks  (a), 
*^  Can  any  one  have  a  doubt  of  the  testator's  intention  in 
giving  her  the  fee  to  give  her  all  th6  rights  and  enjoy- 
ments during  her  life  of  a  tenant  in  fee  !  Under  sub- 
sequent words  the  persons  are  to  take  by  her  devise. 
They  take  out  of  her  fee  simple,  which  fee  simple  is 
only  controlled  by  the  condition.  They  say  she  is  to 
devise  the  property  as  it  is.  Then  she  is  to  devise 
more  than  she  takes,  for  they  say  she  takes  no  interest 
in  the  timber.  She  is  to  give  to  them  by  her  will  more 
than  she  takes  by  herself." 

What  I  apprehend  he  meant  by  this  is,  that  it  would  be 
unreasonable  to  assume,  that,  being  endowed  with  a  power 
of  disposition  of  this  kind,  she  should  not  have  the  same 
power  during  her  life  which  she  could  confer  on  her 
appointees  after  her  death.  And  this  seems  to  have  struck 
Lord  EJdon  as  distinguishing  that  case  ^m  a  gift  of  the 
fee  with  an  executory  devise  over.  When  such  a  gift 
over  takes  effecti  it  does  so  altogether  dehors  the  tenant  in 
fee  as  if  there  had  been  no  estate  in  him.  Mrs.  AtkynSf 
on  the  other  hand,  was  intrusted  with  a  power  of  distri- 
bution among  the  members  of  a  class  on  whom  she  could 
confer  the  same  estate  which  she  held  herself.  That  seems 

(a)  P.  387. 
c  c  c  2 
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to  distiDgaisb  Wright  v.  Athj/na  ;  and  therefore,  so  far  as 
that  ease  is  concerned,  it  is  open  for  the  Plaintiff  to  con- 


1800. 


Torn BR 

Wrigbt,     t^nd  for  the  right  which  he  asserts. 


Judgment, 


It  is  unnecessary  for  me  to  express  any  opinion  as  to  the 
general  point,  whether  a  legal  tenant  in  fee  subject  to  an 
executory  devise  over  can  in  any  case  be  restrained  from 
committing  legal  waste.  It  is  sufficient  to  say  that,  when 
you  examine  BoMnsan  v.  Litton^  it  is  extremely  difficult  to 
ascertain  what  the  will  was,  and  upon  what  ground  the 
case  was  decided. 


The  strongest  evidence  in  favour  of  the  report  in  Atkyns 
is  the  passage  in  the  argument  in  Oarth  v.  Cotton  {a\ 
where  before  Lord  Hardwieke  himself  it  was  assumed  that 
the  case  was  as  reported  in  Atkyns  ;  and  Lord  St.  Leonards 
puts  it  the  same  way  in  the  report  which  he  gives  of  his 
own  argument  in  Wright  v.  Atkyns  (^).  But  I  think  the 
true  version  must  be  that  given  in  Cruise.  If  the  devisee 
died  before  twenty-one,  leaving  issue,  it  was  to  go  to  the 
issue;  if  he  attained  twenty-one  it  was  to  be  sold;  if  he 
died  under  twenty-one  without  issue,  the  fee  was  to  be  his 
own  absolutely.  Assuming  this  to  have  been  the  effect  of 
the  will,  we  can  understand  Lord  BedssdMs  observation 
in  Wright  v.  Atkyns  (c),  that  Lord  Hardwieke  seemed  to 
regard  the  interest  in  Robinson  v.  Litton  as  a  chattel 
interest,  at  least  as  to  certain  parts  of  the  property ;  for  it 
does  not  appear  that  the  whole  was  to  be  sold. 


It  is  not  very  easy  to  see  on  what  principle  the  Court 
could  interfere  against  the  heir,  looking  to  the  fact  that 
the  ground  of  the  equity  is  that  the  intention  of  the  testator 
ought  to  be  observed  so  fiur  as  regards  all  that  is  taken 


(a)  P.  454. 


(*)  p.  380. 


(e)  P.  387. 
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under  the  will.    And  I  apprehend  that  it  is  very  difficult  ^^ 

to    make    out  any  special   equity  against    the   heir   as  Turnbr 

regards  anything  which  is  not  taken  out  of  him  by  the  wrioht. 
testator. 


JudymenL 


However,  there  is  the  decision  in  Bobinaon  v.  Litton^ 
supported  by  Lord  JSIdan  in  Stanafield  v.  Hdberghatn. 
But  in  this  case,  looking  at  the  intention,  I  think  it  clear 
that  the  testator  could  not  have  meant  this  Plaintiff  to 
take  the  estate  exactly  in  its  original  state,  with  all  the 
timber  standing  upon  it.  It  might  have  been  easier  for 
Manff  who  came  in  in  immediate  succession  after  fVUliam^  . 
than  for  the  Plaintiff,  to  raise  the  question.  The  limita- 
tions are  first  to  fFilliam  in  fee,  subject  to  a  devise  over,  in 
the  event  of  his  dying  without  leaving  issue,  to  his  sister 
Mary  for  life,  without  impeachment  of  waste,  with  remain- 
der to  the  Plaintiff  in  fee,  with  further  executory  limitations 
over.  It  is  clear,  therefore,  that  the  testator  meant  the 
estate  before  it  came  to  the  Plaintiff  to  be  in  the  hands  of 
a  person  who  could  cut  ordinary  timber,  and  who  would  be 
restrained  only  from  committing  equitable  waste.  Seeing 
this  limitation,  how  can  I  possibly  find  on  the  face  of  this 
will  any  equity  on  which  to  interfere  with  any  cutting  of 
timber  (not  being  equitable  waste),  at  the  instance  of 
the  Plaintiff,  whose  interest  was  expressly  postponed  to  an 
estate  in  another  person,  which  carried  with  it  this  very 
privilege  of  cutting  ordinary  timber  in  priority  to  any  rights 
of  the  Plaintiff. 

I  can  discover,  therefore,  no  symptom  of  the  alleged 
intention  to  preserve  the  estate,  timber  and  all,  intact  for 
the  Plaintiff,  in  the  event  of  his  succeeding  to  it,  in  a  will 
which  expressly  confers  on  a  person  who  takes  in  priority  to 
the  Plaintiff  the  right  of  cutting  timber,  which  it  is  sought 
to  restrain  in  the  original  taker. 
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Consequently,  there  is  nothing  to  justify  me  in  inter- 
fering with  the  right  to  conmnit  mere  legal  waste.  There  is 
much  force  in  Lord  8i.  lAonOrds'  observation  upon  JRotm- 
son  y.  LUtan  (a),  that  there  is  no  instance  to  be  fi>mid  in 
the  books  in  which  an  adult  owner  in  fee  has  been  restrained 
firom  cutting  timber.  Lord  Hardwieh  did  certainly  rely 
much  on  the  improbability  of  timber  being  cut  during  the 
tenancy  of  an  infant.  But  with  respect  to  equitable  n-aste 
the  question  is  very  different.  Putting  aside  all  the 
authorities  upon  malicious  waste,  which  is  not  in  question 
here,  it  is  clear  from  the  name  and  arms  clause  and  other 
particulars  that  the  testator  considered  himself  as  dealing 
with  the  capital  mansion  house  of  the  &mily.  It  woald 
be  a  monstrous  construction  to  hold,  that,  because  the  fee 
was  given,  it  would  be  competent  for  the  first  taker  to  pull 
down  the  mansion  house.  Then  the  whole  question  of 
equitable  waste  is  so  closely  connected  with  the  preserva- 
tion of  the  mansion,  that  it  is  not  going  too  far  to  say 
upon  the  construction  of  the  whole  will,  that  by  the 
mansion  house  and  the  appurtenances,  the  testator 
intended  to  comprise  everything  of  an  ornamental 
character  with  reference  to  the  mansion  house.  I  cannot 
better  express  my  view  upon  this  part  of  the  case  than  hy 
reading  a  passagefrom  the  judgment  of  Lord  Justice  Turner^ 
in  Mtckbthwait  v.  McUethwaUib):  ''  When  the  Court  b 
called  upon  to  interfere  in  cases  of  this  description  it  is 
bound,  I  think,  in  the  first  place  to  consider,  whether  there 
are  any  special  circumstances  to  affect  the  conscience  of 
the  tenant  for  life,  for,  in  the  absence  of  such  special 
circumstances,  it  cannot  be  unconscientious  in  him  to 
avail  himself  of  the  power  which  the  testator  has  vested 
in  him.  We  have,  then,  to  consider  what  are  the  special 
circumstances  which  the  Court  will  regard  as  affecting  the 
conscience  of  a  tenant  for  life,  and  I  aj^Nrehend  that  what 


(a)  Law  of  Real  Property,  p.  380.         {b)  3  Jur.  2S'.  S.  1283. 
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is  principally  to  be  regarded,  is  the  intention  of  the  settlor 
or  devisor.  If  by  his  disposition,  or  by  his  acts,  he  has 
indicated  an  intention  that  there  should  be  a  continuoos 
enjoyment  in  succession  of  that  which  he  himself  has 
enjoyed,  in  the  state  in  which  he  has  himself  enjoyed  it,  it 
must  surely  be  against  conscience,  that  a  tenant  for  life 
claiming  under  his  disposition  should  by  the  exercise  of  a 
legal  power  defeat  that  intention*  We  haye  here,  I  think, 
the  clue  by  which  the  difficulty  in  this  case  may  be  solved. 
**  If  a  devisor  or  settlor  occupies  %  mansion  house,  with 
trees  planted  or  left  standing  for  ornament  around  or 
about  it,  or  keeps  such  a  mansion  house  in  a  state  for 
occupation,  and  devises  or  settles  it  so  as  to  go  in  a  course 
of  succession,  he  may  reasonably  be  presumed  to  antici- 
pate that  those  who  are  to  succeed  him  will  occupy  the 
mansion  house,  and  it  cannot  be  presumed  that  he  meant 
it  to  be  deprived  of  that  ornament  which  be  himsel  i 
enjoyed." 


This  reasoning  obviously  applies  to  every  case  of  ao 
estate  limited  so  as  to  go  in  a  course  of  succession ;  and  the 
passage  seems  to  me  so  pertinent  that  I  cannot  possibly 
use  words  more  apt  to  express  my  view  of  the  present 
case.  The  testator  devised  this  estate  to  go  in  succession 
to  different  classes  of  owners,  and  the  case  is  therefore 
within  the  principle  on  which  the  doctrine  of  equitable 
waste  depends.  The  tenant  for  life,  sans  waste,  is  as  much 
owner  of  the  timber  as  the  tenant  in  fee*  Their  legal 
rights  in  this  respect  are  identical*  Then  the  principle  of 
equitable  interference  is,  that  if  the  estate  is  to  go  in  suc- 
cession, equitable  waste  ought  to  be  restrained;  and,  for  this 
purpose,  it  is  quite  immaterial  whether  the  succession  is 
effected  by  creating  life  estates  or  estates  in  fee  subject  to 
executory  devises.    Mr.  Daniel  put  the  case  thus:    that 
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the  testator,  by  creating  a  tenancy  in  fee»  indicated  an 
intention  to  confer  ownership  in  a  sense  different  finom 
the  ownership  of  a  mere  tenant  for  life,  and  was  willing  to 
trust  to  the  taste  and  proper  feeling  of  the  successive 
owners  in  fee  not  to  use  their  power  for  the  destruction  of 
anything  essential  to  the  estate.  But  I  apprehend  that  w«s 
not  the  testator's  intention.  There  is  not  the  slightest 
intimation  to  be  found  of  an  intention  that  any  one  should 
exercise  the  power  of  conmiitting  equitable  waste. 


In  the  abstract  the  criterion  of  taste  amounts  to  nothing, 
and  therefore  the  taste  of  the  testator  is  always  taken  as 
the  only  possible  criterion  of  what  is  ornamental  timber; 
and  if  the  power  contended  for  exists,  whole  ayenues  o{ 
trees  might  be  destroyed  by  a  tenant,  not  fix)m  any  desire 
to  injure  the  estate  or  the  mansion  house,  but  because  he 
objected  to  ayenues  altogether. 


It  was  said  that  to  restrain  this  tenant  in  fee  would  be 
to  place  him  in  a  worse  position  than  a  tenant  in  tail. 
But  the  answer  is,  that  he  is  in  a  worse  position  by  the 
nature  of  his  estate.  The  tenant  in  tail  (eyen  if  it  be  special 
tail)  can  suffer  a  recovery  and  make  the  estate  his  own ; 
therefore  the  Court  will  not  interfere  with  his  rights  of 
ownership.  The  Duke  of  MarHbarougKs  case  was  cited 
in  answer  to  this  view,  as  showing  that  the  Court  abstained 
from  interfering  with  a  tenant  in  tail  even  where  he  bad 
no  power  of  barring  the  entail.  But  I  apprehend  that  tbat 
case  went  simply  upon  this  principle,  that  the  tenant, 
haying  all  his  issue  in  him,  and  therefore  having  an 
indefinite  estate  so  &r  as  that  issue  extended,  his 
ownership  could  not  be  interfered  with  except  by  Act  of 
Parliament.  The  law  would  not  allow  his  absolute 
dominion  to  be  curtailed.  For  this  reason  a  statute  was 
passed  which  might  ti^  up  the  estate  for  centuries,  and  it 
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would  have  been  a  monstrous  proposition  to  say  that  in 
consequence  of  that  the  ordinary  powers  over  the  estate 
were  to  be  taken  away  from  that  time.  Accordingly,  it  was 
held  that  the  rights  .of  the  successive  tenants  must  follow 
the  ordinary  rules,  except  so  fiur  as  those  rules  were 
modified  by  this  singular  Act  of  Parliament.  My  opinion, 
therefore,  is  shortly  this.  The  testator  created  a  tenancy 
in  fee  with  an  executory  devise  over,  and  also  a  tenancy 
for  life  sans  waste.  There  is  no  intention  intimated  to 
give  to  the  tenant  in  fee  any  larger  rights  in  respect  of 
timber  than  to  the  tenant  for  life.  At  law  their  rights 
would  be  the  same,  and  there  is  no  reason  to  be  derived 
from  any  intention  discoverable  in  the  will  why  they 
should  not  be  identical  in  equity. 


isao. 


Judgmenf, 


DscLAU  that  Defendant,  TT.  Wrighi,  is  entitled  to  fell  all  such 
timber  on  the  devised  estates  as  is  mature  fit  to  be  cut,  except  sach 
as  is  planted  or  left  standing  by  way  of  ornament  or  shelter,  with 
reference  to  the  occupation  of  the  mansion  house  at  Brattleby  ;  but 
that  he  is  not  entitled  to  cut  any  unripe  timber  or  any  timber  planted 
or  left  standing  for  shelter  and  ornament  as  aforesaid. 


Mmute$, 


Inquiry  as  to  any  timber  for  shelter  or  ornament  as  aforesaid  cut  or 
marked  for  cutting.  Injunction  pending  inquiry,  to  restrain  the 
cutting  of  the  timber  marked,  on  the  Pkiintiff 's  undertaking  to  answer 
damages. 
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Alttfdk  lOtk, 
IS/A,  87M. 
AfirU  nth. 

InterwMdiaie 

RtmU— 

SetttedEMtaU 

"StaLlOfll 

WiU.  9,  e.  16 

— CAaiys— 

Mtnfer, 

A  potihamons  1000  yearsy  which  bad  since  been  satisfied,  remainder 

heir  it  entitled  ^      ,  .       ^   J, 

to  the  rente  of  as    to    part  of    the   estates  sitoate  in  Oaury-gau  and 
A  dceeended     x^^^j^  to  trustees  for  a  term  of  1000  years  iqwn 
the   trusts   after   deckred,   with    remainder  to    J.  Jf. 


RICHARDS  V.  RICHARDS. 

i5t  the  settlement  on  the  marriage  of  John  McUhews 
liichards  and  Arabella  CoOey,  dated  September  8th,  1825, 
certain  real  estates  were  settled  to  the  use  of  J.  M. 
Michard$  for  life,  remainder  to  trustees  for  a  term  of 


estate  onlj 
from  the  date 
or  hit  birth, 
whether  the 
prior  rente 
hate  been 
actually  re- 
ceived or  not. 
IGcodaUw. 
Gawthorne  not 
followed.] 

Aneetate 


trusts  after  declared,  with  remainder  to 
JRicharda  in  part,  and  the  residue  of  the  estates  which 
were  in  JSglwyrilau  and  Whitchurch  (subject  to  a  power 
which  was  not  exercised)  were  limited  to  the  use  of  the 
first  and  other  sons  of  the  marriage  in  tail,  with  remainder 
to  the  use  of  J.  M.  JRicharda  in  fee ;  and  the  trusts  of  the 
1000  years'  term   were  declared   to   be,   that,  if  there 

'« other 
than  a  son  or  sons,  who  under  and  by  virtue  of  4he 
limitations  or  in  exercise  and  execution  ^the  power 
thereinbefore  contained  should  be  entitled  to  the  first 
estate  of   freehold    and  inlieritance''  in  the  lands  not 


which  by  Tirtue 

of  aaettiement  should  be  any  child  or  children  of  the  marriage, 

dcYoIves  on  a 
poithomottt 
heir  ae  tenant 
in  tail  by 
deiceDt,  ia  not 
a  tetded  esUte 
within  the 

operauon  ..f      ^^^prfg^  ^  ^j^  jOqo  years'  term,  then  that  the  trustees 
^riiould,  after  the  decease  of  the  said  JT.  Jf.  JRicharda^  or 


10  &1]  Will. 
3,  c.  1& 

Where  a 
tenant  in  fee 
becomes  en- 
titled  to  a 
chaiige  upon 
theiame  land, 
the  fiiet  that  a 
merger  of  the 
cliarge  would 


in  his  lifetime  if  he  should  so  direct,  by  sale,  mortgage,  or 
other  disposition  of  the  said  hereditaments  and  premises 
comprised  in  the  said  term  of  1000  years,  or  out  of  the  rents, 
issues,  or  profits  thereof  raised  for  the  portion  or  portions 
of  the  child  or  children  of  the  said  marriage,  other  than 
give  priority  to  and  cxccpt  a  SOU  or  sons,  who  under  or  by  virtue  of  the 

other  charge*  *•  '' 

affordiftuffl-     limitations  or  in   exercise   of  the  power   thereinbefore 

dent  presump- 
tion to  rebut 

merger;  and  it  is  not,  in  general,  necessary  to  inquire  into  the  relatite  Talue  of  the 
estate  and  the  charges  which  would  be  so  let  in.  But,  tembte,  it  is  essential  that  the 
chai^gea  oo  which  the  presumption  against  merger  is  founded  should  be  aubetanlial 
chaiges. 
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contained  should  be  entitled  to  the  first  estate  of  fireehold  if^ 
or  inheritance  of  and  in  the  said  messuages,  lands,  and  Richards 
hereditaments  thereby  appointed  and  released,  and  not  Richards. 
comprised  in  the  said  term  of  1000  years,  and  the  sum  of  suitmeht. 
£5000  to  be  divided  among  such  children,  other  than 
such  son  or  sons  so  entitled  as  aforesaid,  in  such  shares 
and  in  such  manner  as  the  said  J.  Jf.  Richards  should 
appoint,  and  in  de&ult  of  appointment  then  among 
such  children  other  than  such  son  or  sons  so  entitied  as 
aforesaid,  in  equal  shares ;  the  share  of  such  of  them  as 
should  be  a  son  to  be  an  interest  vested  in  him  at  the  age  of 
twenty-one  years,  and  the  shares  of  such  of  them  as  should 
be  daughters  to  be  vested  in  them  at  the  several  ages  of 
twenty-one  years  or  days  of  marriage,  which  should  first 
happen*  to  be  paid  at  such  ages  or  times  respectively  as 
the  same  respectively*  should  happen  after  the  death  of 
the  said  /.  M.  Richards^  and  if  this  should  happen  in  the 
lifetime  of  the  said  J.  M.  Richards  then  immediately  after 
his  decease,"  with  a  clause  of  survivorship  in  the  event  of 
the  death  of  a  son  under  twenty-one  or  a  daughter  under 
twenty-one  without  having  been  married. 

There  were  issue  of  the  marrii^e>  besides  two  children 
who  died  in&nts  and  unmarried  in  the  father's  lifetime, 
jr.  R.  Richards^  the  eldest  son,  Edward  Priwt  Richard^ 
,  the  second  son,  and  two  daughters. 

John  Mdthewa  Richards  died  in  1843. 

jr.  R.  Richards^  the  eldest  son,  became  tenant  in  tail  in 
possession  of  the  estates  in  Eglwyrilau  and  Whitchurch, 
and  died  in  1845  without  having  been  marri^  and  an  infiint. 

Edward  Priest  Richards  thereupon  became  tenant  in 
fee  simple  in  possession  of  the  estates,  subject  to  the  1000 
years'  tenU}  and  tenant  in  tail  in  possession  of  the  other 
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settled  estates,  part  of  which  consisted  of  an  undivided 
moiety  of  lands  in  EglwysUau^  the  other  moiety  of  which 
belonged  to  Lord  Dynevor^  and  the  other  part  consisted  of 
an  undivided  third  part  of  lands  in  Whitchurchj  the  other 
two-thirds  of  which  are  vested  in  Lord  Dynevar  and  a 
Mr  Lewis. 


E.  Priest  Micharde  was  also  entitled  in  fee  simple  to 
an  undivided  moiety  of  certain  lands  in  Merthyr  Tydvil^ 
the  other  moiety  of  which  was  vested  in  Lord  Dynevar. 

The  moiety  of  E.  Priest  Richards  in  the  fee  simple 
lands  in  Merthyr  Tydvil  was,  by  his  marriage  settlement, 
dated  February  4th,  1856,  charged  with  a  rent-chaige  of 
£800,  secured  by  a  term  for  his  widow,  and  with  a  term 
for  raising  £500  for  his  children,  and,  subject  thereto,  was 
vested  in  the  said  Edward  Priest  Richards  in  fee. 

Jfan/,  one  of  the  daughters  of  /.  Mathews  Richards^ 
attained  twenty-one  and  died  intestate  in  1853,  leaving  E. 
Priest  Richards  and  his  sister,  Mrs.  IS^eheme^  her  next  of 
kin;  and  administration  was  taken  out  by  E.  Priest 
Richards  and  after  his  death,  by  Mrs.  Treheme. 

E.   Priest  Richards   attained    twenty-one  after  his 

brother's    death,    and  died  on    November  12th,    1856, 

intestate,  leaving  him  surviving  his  widow,  then  enceinte, 

.  and  his  sister,  Mrs.  Treheme^  his  heiress-at-law  subject 

to  the  birth  of  a  posthumous  child. 

On  June  23rd,  1857,  a  posthumous  child  of  Edward 
Priest  Richards  was  bom,  who  was  the  Plaintiff  in  the 
present  suit. 


The  rents  of  the  intestate's  estates  had  for  many  years 
during  his  life  been  received  by  his  agent,  a  Mr.  Lloyd^ 
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and  he  continued  to  receive  the  same  after  the  intestate*8 
death. 

With  respect  to  the  estates  as  to  which  the  intestate  was 
entitled  jointly  with  Lord  Dynevar^  an  arrangement  had 
for  many  years  been  acted  on,  and  was  subsisting  up  to  the 
intestate's  death,  whereby  the  rents,  which  were  payable 
half-yearly,  were  received  alternately  by  the  intestate  and 
Lord  Dynevor—Htie  half-year's  rents  which  accrued  at 
Michaelmas  being  received  by  the  intestate  in  the  February 
following,  and  those  which  accrued  in  March  being  received 
by  Lord  Dynevcr  in  the  following  June.  The  whole  of 
the  Michaelmas  rents  of  ISSG,  which  accrued  due  in  the 
intestate's  lifetime,  was  received  after  his  death  by  Mr. 
Lloyd;  and  the  whole  of  the  March  rents  of  1857  was 
received  by  Lord  Dynevor.  The  rents  of  the  other  por. 
tions,  both  of  the  fee  simple  and  the  entailed  estates  of  the 
intestate,  which  accrued  due  between  the  intestate's  death 
and  the  birth  of  the  PlaintifiP,  were  also  received  by  Mr. 
Lloyd^  who  was  subsequently  appointed  receiver  in  the  cause. 

The  cause  coming  on  upon  further  consideration,  the 
question  was  who  was  entitied  to  the  rents  which  accrued 
in  the  interval  between  the  death  of  the  intestate  and  the 
birth  of  the  Plaintiff.  Another  question  was,  whether  Ed- 
ward Priest  Bichards  was  entitled  to  a  share  in  the  £5000 
secured  under  the  settlement  of  1825  by  the  1000  years' 
term,  either  in  his  own  right  or  as  administrator  of  his 
sister  Mary,  or  whether  his  interest  had  not  mei^d  by  the 
acquisition  of  the  fee  of  the  estates  subject  to  the  term. 


757 
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StalemaiU 


Mr.  Freeling  (or  the  Plaintiff:— 

As  to  the  entailed  estates,  the  presumptive  heiress  has  no 
title  to  the  intermediate  rents :  10  &  11  Will.  3,  c.  16;  and 
as  to  the  fee  simple  estates,  her  right  is  to  retain  only  what 
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slie  ipay  have  actually  received  before  the  birth  of  the  post* 
humous  child.  Bents  which  accrued)  but  were  not  received 
by  the  presumptive  heiress  before  the  Plaintiff's  birth,  belong 
to  the  Plaintiff:  Goodate  v.  Guwthorne  (a).  All  that 
the  cases  show  is,  that  no  account  can  be  had  of  rents 
so  received.  This  was  all  that  was  decided  in  Basset  v. 
Basset  (Jb)  •  To  the  same  effect  are  GhodtUU  v.  Newman 
(tf),  TheUusm  v.  fFaodlmm  (d),  Co.  Hit.  Harg.  11  b,  note 
4,  55  b,  note  8. 

Here  the  rents  were  not  received  by  Mrs.  Tyeheme^  and 
belong  to  the  infiemt 

As  to  the  £5000,  E.  Priest  Richards  was  entitled  to 
one  share  in  his  own  right,  because  he  was  not  a  person 
who  became  entitled  to  the  first  estate  of  inheritance,  and 
his  elder  brother  alone  was  excluded. 

He  was  also  entitled  to  the  share  of  Mary  as  her 
administrator,  and  beneficially  to  one-half  of  it 

Both  of  these  interests  merged  in  the  fee  simple  of  the 
estate  charged  with  the  £5000  when  the  estate  descended 
upon  E.  Priest  Richards.  Lord  Compton  v.  Oxenden  {e\ 
is  an  authority  that  a  share  taken  in  a  representative 
character  will  merge. 

Mr.  C  T.  Simpson^  for  the  widow  and  administratrix  of 
E.  Priest  Richards. 

I  have  no  interest  in  the  question  as  to  rents.    As  to  the 

(a)  2Sm.&Giff.376. 

(b)  8  Atk.  203.  It  appears 
from  the  HegiBtrar's  book  that 
the  decree  in  Basset  v.  Basset 
was  not,  as  the  report  in  Atkyns 
implies,  a  declaration  merely  that 
the  posthamoQs  heir  was  not  en- 
titled to  an  account,  but  a  de- 
claration "  that  the   rents  and 


profits  of  the  settled  estates  be- 
longed to  the  Plaintiff  from  tfae 
time  of  hb  father's  death,  and 
that  the  rents  and  profits  of  ^ 
Lmds  in  fee  belonged  to  the  Plain- 
tifffirom  thetimeof  bisfairih  ofilj" 

(e)  3  Wils.  616. 

(d)  4  Yes.  334. 

(»)2  ye8.jun.261. 
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point  of  construction,  my  interest  is  the  same  as  that  of  the        ^®^* 
Plaintiff.    With  respect  to  the  merger,  I  contend  that  no    Richard* 
merger  took  place.    It  was  clearly  the  interest  of  E.  Priest    Richards. 
JRicharda  not  to  merge  the  charge,  because  he  would  thereby      Aryumenu 
let  in  the  other  shares  in  the  £5000  in  priority  to  his  own, 
and  would  also  let  in  the  debts  of  his  father,  and  in  par- 
ticular an  annuity  given  by  his  will. 

In  ascertaining  what  is  the  interest  of  a  person,  for  the 
purpose  of  presuming  or  not  presuming  merger,  the  Court 
cannot  look  at  the  feu^t  of  the  estate  being  sufficient  to 
cover  all  charges  upon  it.  To  enter  into  such  questions 
would  lead  the  Court  into  the  same  difficulties  which  arose 
out  of  the  doctrine  about  illusory  appointments.  [He  cited 
Qriee  ?.  Shaw  (a),  Forbes  ^r.  MoffaU  (6),  Davis  y.  BarreU 
(c),  Earl  of  Clarendon  v.  Barham  (d).] 

Mr.  Cotton,  for  Mrs.  Treheme* 

The  right  of  the  so-called  presumptive  heiress  is  a  strict 
common  law  right,  by  virtue  of  an  actual  estate  in  the  lands, 
to  the  rents  accruing  before  the  birth  of  the  posthumous 
child.  Ooodak  v.  Oawthome  is  the  only  authority  which 
suggests  that  actual  receipt  of  the  rents  is  necessary,  and 
the  passage  in  Co.  Litt.  55  b,  was  not  cited  on  that 
occasion. 


The  estates  to  which  the  Plaintiff  is  entitled  as  tenant 
in  tail  by  descent  are  not  settled  estates  within  the  mean- 
ing of  the  statute,  which  applies  only  to  interests  in 
remainder.  Therefore  these  rents  also  follow  the 
common  law  rule :  Basset  v.  Basset. 

Mr.  FreeKng,  in  reply. 

I  admit  that  the  presumptive  heir  has  a  qualified  estate, 


(a)  10  Hare,  76. 

(b)  18  Yea.  384. 


(e)  14  Bro.  542. 
(d)  1  T.  &  C.  688. 
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J^  and  may  therefore  retain  rents  rcceiyed ;  but  on  the  birth 
RicHAEDs  of  a  posthurooos  child  the  estate  vests  in  him  by  relation 
RxcflARDs.  from  the  death  of  the  ancestor,  and  carries  mth  it  all  the 
rents  not  receiyed  in  the  mean  time  by  the  presumptive  heir. 

With  respect  to  the  mei^r,  Orice  v.  Shaw  does  not 
apply,  because  that  was  the  case  of  an  estate  tail.  In 
the  case  of  a  fee  simple  the  onus  of  rebutting  merger 
is  on  those  who  contend  that  the  charge  is  kept  alive. 
Here  there  is  no  interest  shown  to  keep  the  charge  on 
foot,  because  the  &ther  died  thirteen  years  before,  and 
there  is  no  question  about  his  debts,  and  it  does  not 
appear  that  the  estate  b  deficient. 


March  27<A. 
JtH^meHL       ViCK-ChANCKLLOR  SiR  W.  PaOK  WoOD  : — 

A  singular  point  arises  in  this  case.  The  question  is 
whether  the  qualified  heir  (if  I  may  use  that  term  to 
describe  the  person  who  is  heir  between  the  death  of  an 
intestate  and  the  birth  of  a  posthumous  heir)  is  entitled 
to  rents  which  are  not  actually  received  before  the  birth 
of  the  posthumous  heir.  Such  questions  are  not  of 
firequent  occurrence,  and  it  is  singular  that  the  point 
should  have  arisen  so  recently  as  it  has  done  in  another 
branch  of  the  Court. 

The  ancestor  in  this  case,  Edward  Priest  Richards^ 
who  was  entitled  to  certain  estates  in  tail  under  a  settle- 
ment, and  to  others  in  fee,  died  on  the  12th  of  November, 
1856.  His  posthumous  child  was  bom  on  the  23rd  of 
June,  1857«  There  were  some  peculiar  circumstances 
with  reference  to  a  portion  of  the  rents,  but  they  do  not 
affect  the  general  question.    All  that  it  is  necessary  to  say 
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I860. 


RrClIARD9. 

Judgment, 


is,  that  there  was  certain  property  of  the  deceased  held,  as 
it  appears,  hy  tenants  from  year  to  year,  so  that  no  entry  RrcnARDs 
could  have  heen  made  by  Mrs.  Treheme,  and  the  question 
is,  who  is  entitled  to  the  rents  which  accrued  before  the 
birth  of  the  Plaintiff.  There  is  a  very  small  amount  of 
authority  on  the  subject.  There  are  certain  expressions  to 
be  found  in  the  old  cases  which  perhaps  afford  some  ground 
for  the  argument  that  the  right  of  the  qualified  heir  is 
limited  to  the  rents  actually  received.  The  case  in  the  Year 
Book  of  9  Henry  6,  the  exact  words  of  which  are  given  in 
WatJdns  on  Descent  (p.  185,  note),  was  to  this  effect: — A 
>  man  having  issue  a  daughter,  died,  leaving  his  wife  enceinte 
with  a  son ;  and  the  question  was,  whether  the  posthumous 
child  could  recover  from  the  daughter  the  intervening 
rents ;  and  the  decision  was  *'  that  the  son  should  not  have 
an  account  or  any  other  remedy  for  the  intermediate  rents, 
because  the  entry  of  the  qualified  heir  was  lawful  until  the 
son  was  born."  It  is  not  specified  there  that  the  rents  had 
been  actually  received,  but  the  judgment  denies  the  right  of 
the  posthumous  heir  to  an  account  or  to  any  other  remedy. 


Then,  in  Ooodtitle  v.  Newman^  Lord  Chief  Justice 
De  Orey  paraphrases  the  passage  from  the  Year  Book 
thus :  "  If  a  man  has  issue  a  daughter  and  dies,  his  wife 
being  ensient,  the  daughter  may  lawfiiUy  enter,  and  if  she 
die  her  heir  may  enter  and  take  the  profits  for  the  time ; 
and  afterwards  if  the  wife,  being  ensient  by  the  ancestor 
paramount,  is  delivered  of  a  son,  the  son  may  enter  not- 
withstanding that  the  heir  of  his  sister  is  in  by  descent ; 
but  he  shall  not  have  an  action  of  account,  or  any  remedy 
for  the  issues  in  the  mean  time  before  his  birth,  because 
that  the  entry  was  congeable  until  he  was  born.'' 


It  18  not  disputed  that  the  posthumous  heir  has  no 
remedy  to  recover  the  rents  actually  received  before  his 
birth;  but  in  order  to  determine  this  case  it  is  necessary 

TOL,  I.  D  D  D 
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I8d0.        to  look  into  the  principle  on  which  the  doctrine  has  been 

Richards     established  that  the  qualified  heir  is  entitled  to  take  pos- 

RicHARDi.    session  of  the   profits.       The   principle,   which   is  tcit 

-^^ —         clearly  stated  by  Watkhis  (a)  in  his  comments  on  the  caie 

in  the  Year  Book,  seems  to   me   to  be    the   true  one. 

He  says,  **  When  we  consider  that  the  daughter  and  her 

heir  were  justly  entitled  to    the    freehold    till  the  son 

was  bom,  it  seems  to  follow  of  necessity  that  they  were 

justly  entitled    also   to    the  profits    to    enable   them  to 

discharge  the  services  of  the  lands.     While  they  wQxe  in 

possession  of  the  feud  they  were  certainly  subject  to  the 

services,  and  the  person  discharging  the  services  by  rlLjLt 

was  certainly  entitled  to  the  profits." 

That,  I  apprehend,  is  the  real  principle  of  the  cas.s. 
The  doctrine  is  of  the  strictest  common  law  character. 
A  statute  was  passed  to  meet  the  case  of  posthumous 
children  entitled  in  remainder.  Bat  the  common  law  rule 
was,  that  some  one  must  come  in  as  heir  immediately 
on  the  death,  in  order  that  there  might  be  no  vacancy 
of  the  freehold.  During  the  perioil,  therefore,  that  tlie 
posthumous  heir  was  not  in  existence  to  perform  the 
duties  of  tenant,  the  person  on  whom  the  law  threw  the 
burden  was  in  consequence  held  entitled  to  that  which 
flowed  from  the  burden,  namely,  the  enjoyment  of  the 
rents  and  profits.  That  principle  is  clearly  independent 
of  any  question  whether  the  rents  are  actually  receivoJ 
before  the  birth  or  not,  and  one  can  easily  see  why  the 
Legislature,  when  dealing  witli  the  subject,  did  not  alter  the 
law  in  this  respect.  Until  the  modern  change  in  the  la*" 
of  descent,  a  qualified  heir  nii^'it  liave  rtmaineJ  in  p>- 
session  of  an  estate  for  many  years.  If  a  son,  King 
the  purchaser  of  an  estate,  died  in  his  father's  life- 
time without  having  any  brothers  or  sisters,  he  wouU 
have  been  succeeded  by  collaterals,  and  after  an  intervalj 

(a)  P.  185,  note. 
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[>os?ihly  of  many  years,  a  sister  might  be  born  who  would 
displace  them,  and  she  in  her  turn  might  be  supplanted  by 
a  brother.  It  would  have  been  singular  in  such  a  case  to  say 
that  the  successive  takers  should  have  no  right  to  rents 
which  had  accrued  during  their  respective  tenancies,  but 
which  remained  outstanding  at  their  determination.  The 
principle,  therefore,  I  take  to  be  that  the  qualified  heir  is 
entitltid  to  the  rents  which  accrue  before  the  birth  of 
the  posthumous  heir,  whether  actually  received  before 
that  time  or  not. 


I860. 

Richards 

r. 
Richards. 

Judgment, 


Goodale  v.  Oawthome  seems  to  be  the  other  way,  but 
the  report  is  very  singular.  Goodale  is  stated  to  have  died 
intestate  as  to  certaia  estates,  and  one  would  have  supposed 
that  the  legal  estate  descended.  But  tho  report  goes  on  to 
say  that  there  was  a  reference  to  the  3ia^ter  to  inquire 
what  rents  bad  been  received  by  the  trustees  between 
tt^e  death  of  /.  Goodale  and  the  birth  of  the  posthumous 
son. 

Now,  it  does  not  appear  what  trustees  there  were  ;  but 
of  course  if  the  legal  estate  was  in  trustees,  the  whole 
doctrine  as  to  the  rights  of  the  qualified  'heir  was  at  an 
endi  because  it  depends  entirely  upon  strict  legal  prin- 
ciples, and  had  no  other  end  than  to  keep  the  feud  always 
fqll.  I  have  assumed,  that,  in  the  present  case,  the  lands 
were  occupied  by  tenants  under  leases  or  from  year  to 
y^ar,  because,  unless  there  was  an  estate  -for  yeai*s 
outstanding,  the  qualified  heir  must  have  entered,  in 
order  to  acquire  any  right  to  the  rents ;  but  as  the 
contrary  is  not  suggested,  I  presume,  that,  so  far  as  any 
question  of  entry  is  concerned,  she  had  duly  entitled 
herself  to  them. 


There  are  several  authorities  bearing  incidentally  on 
this  subject,  and  the  Vice-Chancellor,  in  his  judgment  in 

DDD  2 
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1860.  GoodaU  V,  OawtJiome,  refers  to  Doe  v.  Clarke  Co)  for  the 

RICHABD0  principle  that  an  infant  en  ventre  sa  mere  is  considered  as 

Richards,  ^^m  for  all  purposes  which  are  for  his  benefit. 


JudgmtnU 


This  clearly  cannot  be  so  for  all  purposes,  otherwise 
no  question  as  to  intermediate  rents  could  ever  hare 
arisen,  and  it  is  difficult  to  see  how  the  right  of  entry  and 
distress  could  relate  back  to  a  time  anterior  to  the  birth. 
The  law  certainly  is,  that  the  qualified  heir  is  entitled, 
at  any  rate,  to  all  the  rents  actually  received,  and  con- 
sistently with  this  it  cannot  be  said  that  the  heirship 
relates  back  for  all  purposes. 

Do  the  tenants  owe  a  double  duty?  On  the  contrary, 
just  as  the  qualified  heir  owes  the  duty  to  the  lord,  so  the 
tenants  owe  their  duty  to  the  qualified  heir.  The  tenant 
cannot  owe  a  duty  to  the  unborn  heir,  whom  the  law  does 
not  recognise  as  the  person  to  perform  the  services  inci- 
dent to  the  estate,  and  therefore  not  as  the  person  to 
enjoy  the  benefits  of  heirship.  The  case  of  Basset  v. 
Basset,  which  was  relied  on,  really  seems  to  be  in  fitvonr 
of  the  infant.  Lord  Hardwiche  held  that  case  to  be 
within  the  meaning  of  the  statute,  the  estate  being  by 
way  of  remainder,  though  not  to  a  person  in  the  position 
expressly  contemplated  by  the  statute ;  but  he  distinctly 
notices  that  the  statute  says  nothing  about  descent, 
and  lays  down  in  the  very  same  case  the  doctrine,  that, 
in  the  case  of  estates  descended,  the  qualified  heir  is 
entitled  to  the  intermediate  rents.  The  present  case 
comes  within  the  second  branch  of  that  decision,  and  I 
shall  make  a  declaration  that  all  the  rents  which  accrued 
during  the  period  of  suspense  became  the  property  of  the 
quialified  heir. 

(a)  2  H.  BL  399. 
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Vice-Chancellor  Sir  W.  Page  Wood  :— 

One  point  in  this  case  remains  to  be  disposed  of  with 
reference  to  a  sum  of  £5000,  raisable  under  the  settlement 
of  J.  M.  Richards.  By  the  settlement  a  term  of  1000  years 
was  created  in  part  of  the  property,  and,  subject  to  the  trusts 
of  that  term,  this  estate  was  vested  in  /.  M.  Richards  in  fee, 
and  certain  other  property  was  limited  to  the  first  and  other 
sons  of  J".  M.  Richards.  The  trusts  of  the  term  were 
to  raise  £5000  for  portions  of  children  other  than  and 
except  a  son  or  sons,  who,  under  the  limitations  or  in 
exercise  of  the  power  contained  in  the  settlement,  should 
be  entitled  to  the  first  estate  of  freehold  or  inheritance  in 
the  lands  which  were  not  comprised  in  the  term. 


I860. 


April  nth. 
Judgment. 


There  were  six  children  of  the  marriage,  of  whom  two 
died  in  the  lifetime  of  the  settlor.  Of  the  four  survivors  the 
eldest  became  seised  as  tenant  in  tail,  but  he  also  died 
an  infant,  and  the  second  son  succeeded  to  the  entailed 
estates,  and  also  became  entitled  to  the  fee  simple  estate 
subject  to  the  term,  before  any  one  of  the  children  had 
attained  twenty-one.  The  other  two  children  were 
daughters,  of  whom  one  attained  twenty-one  and  died. 
The  second  son  then  died,  and  the  remaining  daughter 
still  survives. 


Two  questions  arose,  one  whether  the  £5000  was 
divisible  into  three  portions  for  the  second  son  aiid  his 
two  sisters,  or  whether  the  daughters  only  were  entitled 
to  share  in  it.  It  appeared  to  me  at  the  hearing,  that,  as 
the  second  son  became  entitled  to  the  fee  prior  to  the 
time  when  any  of  the  portions  became  raisable,  he  was 
not  entitled  to  a  share.  Then  one  of  the  daughters 
having  died,  leaving  her  brother  and  sister  her  next  of 
kin,  the  question  arose  whether  the  second  son's  moiety 
of  her  half-share  of  the  £5000  sank  into  the  fee  simple 
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Judgment. 
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and   became    merged,  or   whether   as  between  the  real 
and  personal  representatives  of  the  second  son  it  must  be 
raised.     Tlie  rules  of  this  Court  as  to  sums  of  money  so 
circumstanced,   have   been    sufficiently   determined    by   a 
considerable  number  of  authorities.     The  primary  rule  is 
that  this  Court  will  follow  the  principles  of  law  and  hold 
that  merger  will    take  place,  but    this  is  subject   to   an 
exception  where  an  intention  can  be  discovered  on    the 
part  of  the  owner  of  the  estate,  either  express  or  implied, 
that  no    merger    shall   take    place.      Here    there   is   no 
express  intention   alleged,   and   the   question   is   whether 
such  an  intention  can  be  implied.     The  rule  as  to  this  is, 
that,  where  it  would  be    more  beneficial  to   the  person 
entitled  to  the  land  and  the  charge  to  keep  the  charge 
on  foot-  there  the  Court  will  raise  an  implication  that  he 
intended  that  the  merger  should  not  take  effect,  and  that 
the  charge  shoulil  be  raised.     The  cases  cited  in  &T0Qr 
of  keeping  tlie  charge  on  foot  were — Forbes  v.  MofaU 
before   Sir    IT.   Grant;  Earl  of   Clarendon  v.   Sarham 
before     Sir    J\    Knight   Bruce,    then   Vice-Chancellor; 
Grlce  V.  bhaw^  before  Lord  Justice  Turner^  when  Vice- 
Chancellor,   and   Davis   v,   Banxtt  before  the    present 
Master  of  the  Rolls. 


In  each  of  these  cases  it  was  held,  that,  there  being 
other  charges  which,  in  the  event  of  a  merger,  would 
acquire  priority,  the  charge  belonging  to  the  owner  of 
the  land  should  not  be  treated  as  merged.  In  a  case 
wlicre  the  inheritance  would  be  insufficient  to  cover  all 
the  charges,  the  Court  necessarily  implies  an  intention 
that  the  merger  shall  not  take  place;  but  I  do  not  find 
it  lai<I  down  in  any  of  these  cases  that  the  Court,  before 
inij)Iyiiig  such  an  intention,  must  be  satisfied  that  the 
incumbrances  which  would  otherwise  acquire  priority 
W(mld  exhaust  the  estate  so  far  as  wholly  or  partially  to 
defeat  the  interest  which  had  been  merged.     In  Forbes  y. 
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Moffatt^  it  did  not  appear  whether  the  estate  would  be 
sufficient,  and  the  principle  of  that  decision  seems  to  be, 
that,  unless  you  can  show  that  a  period  existed  in  which 
it  was  absolutely  indifferent  to  the  owner  whether  the 
charge  was  kept  subsisting  or  not,  there  shall  be  no 
merger.  One  can  hardly  conceive  that  the  doctrine  was 
meant  to  be  stretched  to  this  length,  that  an  utterly 
insignificant  incumbrance,  as  for  instance  £20,  on  au 
estate  worth  £20,000,  will  be  sufficient  to  prevent  a 
merger.  What  was  intended,  probably,  was  that  there 
must  be  at  least  some  substantial  competing  charge. 
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Here,  the  incumbrances  which  compete  with  the 
Plaintiff's  charge  are  one  moiety  of  the  £5000  belonging 
to  Mrs.  Trelierne  in  her  own  right,  and  the  half  of  the 
other  moiety,  to  which  she  is  entitled  as  one  of  her 
sister's  next  of  kin.  It  was  also  mentioned  that  there 
was  an  annuity  created  by  the  will  of  J.  M.  Richards^ 
which  would  also  be  let  in  in  priority  to  the  Plaintiff^s 
charge.  But  it  appears  to  me,  that,  looking  at  Grice  v. 
Shaiv,  which  was  rather  a  strong  case,  the  competing 
incumbrances  being  only  two  sums  of  £200  each,  and 
nothing  appearing  as  to  the  value  of  the  estate,  it  would 
be  too  much  to  say  that  three-fourths  of  £5000  is  not  a 
substantial  charge,  by  reason  of  which  the  Court  is  bound 
to  follow  Forbes  v.  Mojfatt  and  that  class  of  cases.  I 
must,  therefore,  hold  that  the  owner  would,  under  such 
circumstances,  be  desirous  of  retaining  his  charge.  And 
it  is  to  be  observed,  that,  besides  the  risk  of  the  insuffi- 
ciency of  the  property,  there  are  other  inconveniences  in 
having  an  estate  subject  to  a  prior  charge.  Even  where 
an  estate  is  more  than  ample  to  provide  fur  all  the 
incumbrances,  it  may  still  bo  desirable,  with  reference 
to  the  remedies  which  the  other  incumbrancers  would 
have,  to  stand  on  an  equal  footing  with  them,  rather  than 
to  be  the  owner  of  the  estate  subject  to  charges,  without 
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any  right  of  going  in  pari  passu  with  the  other  incum- 
brancers. Having  regard  especially  to  €/rice  r.  Shme, 
I  think  I  am  bound  to  hold,  that,  although  the  second  son 
Judgment,  became  seised  in  fee,  his  interest  in  the  charge  remained 
a  subsisting  incumbrance ;  and  I  decide  this  quite  in- 
dependently of  any  equity  between  real  and  personal 
representatives,  which  the  Court  never  recognises. 


Minut€$.  DBCLA.RB  that  the  rents  and  profits  of  the  estates  of  E.  P.  Bidwiij 

belonged  to  the  Plaintiff  from  the  time  of  his  birth  only,  and  tbat 

the  rents  of  the  estates  in  fee  simple  and  toil  gpenerol  which  accrned 
in  the  period  between  the  death  of  the  intestate  and  the  birth  of  tlte 
Plaintiff,  belonged  to  Mrs.  Treherne^ 

Dfxjlirb  that  E,  P.  llichards  having  become  entitled  to  the  first 
estate  of  freehold  and  inheritance  in  the  lands  not  comprised  in  tbe 
term,  before  the  £5000  was  raisable,  was  not  entitled  to  any  share 
therein. 

DsoLiRE  that  one  moiety  of  the  £5000  is  payable  to  Mrs.  Trekem 
in  her  own  right,  and  the  other  moiety  as  the  administratrix  of  Marj 
Richards, 


Inquiry  what  rents  of  the  estates  in  fee  simple  and  tail  geneial, 
accrued  between  the  death  of  the  intestate  and  the  birth  of  the  zii£u>t* 
Other  directions  by  way  of  consequential  relief. 
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I9th  j-  20/A, 
t-  Dec.  Zrd. 

BtlUof 

INMAN  V.  CLARE.  ^D^^/I 

Specific 
Security^ 

_  HE  Plaintiff  represented  the  Bank  of  Liverpool    Tlie    .  ^Hf^^pf 
Defend antS}  the   Clares^  were  cotton-brokers  at  lAverpooL      —General 
The  Defendants)  the  Klingenders^  were  Liverpool  mer-  Liverpool  Cot- 
chants,  who  employed  the  Clares  as  their  brokers  to  sell     '*'"    "^  ^'* 
the  cotton  they  imported.  S'uv*.^r 

cotton  broken, 
(And  sewible 

Previously  to  the  30th  of  September,  1857,  the  ai»o  as  a  gene- 
KUngenders  proposed  to  hand  over  to  the  Clares  the  bills  tL^drawwofa 
of  lading  for  402  bales  of  cotton,  then  expected  to  arrive  chinKe^drawn 
in  the  ship  Sultan^  if  the  Clares  would  accommodate  them  againat  certain 
by  accepting  their  draft  for  £6500.  The  Clares  con-  deposited  with 
sented ;  and  accordingly  a  bill  of  exchange,  dated  the  30th  teen'nt'r^^M 
of  September,  1857,  for  £6500,  payable  three  months  after  i^e°*'^^**ha?e 
date,  was  drawn  by  the  KlingenderSi  and  was  accepted  by  the  proceeds  of 

such  flroods 

the  Clares.  It  was  then  handed  over  to  the  Klingenders,  applied,  in  the 
on  their  delivering  up  to  the  Clares,  as  their  brokers,  the  fn"reUrin'g  the 
bills  of  lading  for  the  402  bales.  wii,  before  any 

°  part  of  such 

proceeds  can 

On  the  18th  of  October  following,  the  Klingenders  dtachigeof* 
in  like  manner  placed  in  the  hands  of  the  Clares  bills  of  ?„  *from^th2 
lading  for  453  bales  of  cotton  to  arrive  by  the  same  vessel,  <^wer  to  the 

.         _         _  , ,  acceptor  upon 

statmg  at  the  same  time  that  they  would  want  an  advance  the  general 

on  security  of  such  last-mentioned  bills  of  lading  early  in  betw^n  (hem. 

November  then  next.  And  the 

drawer  may 
transfer  thb 

On  the  5th  of  November,  1867,  a  bill  of  exchange  JSydto^ 

counting  the 
bill ;  who  may 

then  maintain   a   suit  to  faaye  the  proceeds  of  the  goods  In  the  hands  of  the  acceptor 

applied  accordingly. 

But  the  party  discouaUng  the  bill  would  haye  no  equ^y  to  maii^taln  %  $iiit  for  this  pur- 
pose in  thiiabsenee  of  such  »  transfer. 
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1858.  of  that  date  for  £5300,  payable  at  two  months  after  date, 

iNMAv  was  drawn  by  the  Klingenders  and  accepted  by  the  Clara, 

Clarb.  ftJ^d  was  expressed  on  the  face  of  it  to  be  "  against  cotton 

Si^,ni.  per  5uftan." 

In  the  interval  between  the  18th  of  October  and  the 
5th  of  November,  sums  amounting  to  upwards  of  £3000 
had  been  advanced  by  the  Clares  to  the  Klhigendera;  bat 
the  Court  found  upon  the  evidence  that  these  advances 
were  not  made  on  the  security  of  the  cottons. 

The  bills  were  discounted  by  the  Bank  of  Liverpool  on 
the  days  on  which  they  respectively  bore  date. 

On  the  4th  of  December,  1857,  the  Klingenders  signed 
and  delivered  to  the  Bank  a  memorandum  of  that  date, 
addressed  to  the  Bank,  which  was  as  follows: — 

"  Gentlemen, — Our  brokers,  Messrs.  Clares  having  ac- 
cepted our  drafts  for  £6500  due  2nd  of  January,  and  £5300 
due  7th  of  January  (particulars  on  other  side),  secured  by 
our  cottons  (particulars  on  other  side),  made  over  to  them 
with  power  of  sale,  and  you  agreed  to  discount  those  bills 
on  security  of  the  cottons,  we  hereby  declare  and  agree, 
that  the  cottons  are  transferred  to  you  as  security  to 
yourselves  for  the  payment  of  these  bills,  with  the  same 
power  of  sale  as  Messrs.  Clare  possessed." 

With  reference  to  the  "  power  of  sale"  mentioned  in  this 
memorandum,  it  did  not  appear  that  any  power  of  sale  had 
been  expressly  given  to  the  Clares;  but  it  was  admitted  at 
the  hearing  that  a  broker  who  has  accepted  bills  drawn 
against  specified  goods  deposited  with  him,  has,  after  the 
bills  have  become  due,  the  power  of  selling  the  goods, 
and  of  indemnifying  hhnself  against  tlie  bills  out  of  the 
proee^ftf  6t  the  saie. 
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On  the   19th   of  December,   the  Klingender^  stopped         l^^-, 

payment,  and  subsequently  became  bankrupt.    The  Clares  Inman 

also  stopped  payment.     The  bills,  on  becoming  due,  were  Clarb. 
dishonoured. 


Statement: 


Twenty-six  bales  of  cotton  were  sold   by  the   Clares 
before  the  institution  of  the  suit. 


The  bill,  filed  by  the  t)ubHc  officer  of  the  Bank,  prayed 
that  the  Bank  might  be  declared  entitled  to  the  benefit  of 
a  specific  lien  upon  all  the  cotton  which  arrived  by  the 
Sultan^  and  came  to  the  hands  of  the  Clares,  for  the  pur- 
pose of  securing  to  the  Bank  the  amounts  due  to  it  in 
respect  of  the  bills ;  and  that  the  unsold  part  might  be 
sold,  and  the  proceeds  of  the  >vhole  applied  in  payment  to 
the  Bank  of  the  amounts  so  due  to  it. 

It  was  admitted  that  such  pt-oce^ds  would  be  insufficient 
for  that  purpose. 

By  afrangement  between  the  parties,  the  rest  of  the 
cotton  was  sold  pending  the  suit  for  97fl4f.  12».  lOd.,  net 
proceeds,  which  was  paid  into  the -Bank  to  the  credit  of 
Bramer  and  Harvey, 

The  Defendants,  the  Clares,  by  theii:  answer,  stated 
that  on  the  4th  of  December,  the  date  of  the  memo- 
randum of  transfer,  the  KUngenders  owed  their  firm 
3514/.  l^s.bd.  on  their  general  account:  and  submitted 
that  they  werd  tntitled  to  hold  the  proceeds  df  all  the 
cotton,  br,  at  all  events,  the  proceeds  of  So  thuch  of  it  as 
had  beeh  sold  befotc  the  acceptances  became  due^  iri  satis- 
fjtctioh  bf  what  tVas  sb  due  to  them  lipon  their  general 
afccount,  and  to  apply  the  salne  accordingly  by  Virtue  of 
thei*  geherd  Hen. 


772 

1868. 

IHMAK 

V. 

Clarjb. 

SiaiemeMfm 


CASES  IN  CHANCEBY. 

Upon  the  question  of  the  custom  of  the  trade^  the 
following  affidavits  of  various  Liverpool  brokers  were  read 
in  evidence : 

"  In  case  a  merchant  places  cotton  in  the  hands  of  his 
broker  for  sale,  and  the  broker  makes  his  principal  an 
advance  upon  it   in  the  shape  of  his  acceptance  of  his 
principal's  draft  drawn  against  such  cotton,   and  that 
acceptance  is  either  discounted  by  a  banker,  or  negotiated, 
then  in  case  the  broker  makes  sales  of  such  cotton,  and 
from  time  to  time  receives  the  proceeds   of  such  sales 
in  the  interval  between  the  making  of  the  bill  and  its 
maturity,  it  is  his  duty  to  apply  such  proceeds  to  meet  his 
acceptance  when  it  matures.    If  such  broker^s  financial 
position  be  such  that  there  is  a  certainty  that  he  will, 
when  his  acceptance  matures,  be  in  possession  of  funds  to 
provide  for  it,  then  it  is  not  usual  for  him  to  set  aside 
those  specific  proceeds  from  time  to  time  when  realized 
for  the  purpose  of  meeting  the  acceptance.    But  i^  at  the 
time  of  making  such  acceptance,  the  financial  position  of 
such  broker  is  in  any  degree  doubtful,  or  if  it  becomes  doubt- 
fill  in  the  interval  between  the  making  of  the  bill  and  its 
maturity,  then  it  is  the  broker's  imperative  duty  to  appro- 
priate the  proceeds  of  such  sales  specifically  to  meet  his 
acceptance  when  at  maturity,  so  that  his  principal's  cotton 
and  the  proceeds  of  it  shall  be  made  sacred  to  the  dis- 
charging such  advance." 

Upon  the  same  question,  a  Mr.  Rogers  by  his  affidavit 
deposed  thus : — 

"  When  I  make  an  advance  to  my  principal  on  cottons 
of  his  in  my  hands  by  accepting  his  draft,  I  always  con- 
sider that  such  cottons,  or  the  proceeds  if  sold,  are 
applicable  to  pay  the  bill,  and  my  principal  is  entitled  to 
rely  on  the  cottons  or  proceeds  as  a  fiind  to  which  to  look 
for  such  payment*    If  I  sell  the  cottons  or  part  of  them 
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before  the  bill  becomes  dae,  and  no  directions  are  given  to 
me  as  to  the  mode  of  disposing  of  the  proceeds,  I  con- 
sider that  there  is  a  tacit  understanding  with  my  principal 
and  the  discounter,  that  I  shall  not  be  required  to  use  the 
money  in  retiring  the  bill  until  at  maturity,  provided  that 
I  myself  feel  at  a  certainty  of  being  able  to  meet  the  bill 
when  it  becomes  due ;  but  if  I  should  have  the  slightest 
reason  to  doubt  my  own  financial  position  before  the 
maturity  of  the  bill,  my  duty  would  be  to  apply  the 
proceeds  of  the  cotton  specifically  to  meet  the  bill.  If 
either  my  principal  or  the  discounter  of  the  bill  should 
express  any  desire  to  have  the  proceeds  of  the  cotton 
specifically  applied  in  retiring  the  bill  under  discount,  I 
should  do  so  as  a  matter  of  course,  and  without  the 
slightest  hesitation.  And  I  say,  that  it  has  happened  in . 
my  experience  that  I  have  been  so  called  upon  sometimes 
by  the  discounter,  sometimes  by  the  principal,  so  to  ap- 
propriate the  proceeds  of  sales,  and  in  every  such  case  I 
have  done  so  at  once.  But  I  say,  that,  where  a  principal 
has  confidence  in  his  broker,  he  does  not  always  call  upon 
him  specifically  to  appropriate  proceeds  of  cotton  to 
retiring  the  bill  drawn  against  them ;  nevertheless,  the 
broker  always  considers  himself  liable  to  be  called  upon  so 
to  do  at  any  time ;  and  if  he  is  not  so  called  upon,  it  is 
because  the  broker  and  his  principal  or  discounter  feel  at 
a  moral  certainty  that  the  broker's  financial  position  is 
and  will  continue  to  be  such  that  he  will  be  able  to  meet 
the  bill  when  at  maturity." 
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V. 
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Statement. 


The  cause  now  came  on  to  be  heard. 


Mr.  RoU,  Q.C.,  and  Mr.  Eddie,  for  the  Plaintifl;  con- 
tended, that,  by  virtue  of  the  memorandum  of  the  4th  of 
December,  1857,  the  Bank,  on  discounting  the  bills,  became 
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entitled  to  the  same  rights  with  reference  to  the  cotton 
deposited  with  the  Clares,  as  the  Klingendera  possessed 
before  signing  the  memorandum  ;  and,  before  signing  the 
memorandum,  the  Klini/eudcrs  were  clearly  entitled,  as 
against  the  Clares,  to  have  the  i)roceeds  of  the  cotton  ap- 
plied, in  the  fir$t  instance,  in  retiring  the  bills.  To  this 
they  would  have  been  entitled  upon  general  principles: 
Powlea  V.  Hargreaves  (a) ;  and  they  were  indisputably  so  ac- 
cording to  the  custom  of  the  trade  as  shown  by  the  evidence. 

Mr.  Jamea^  Q.C.,  and  Mr.  Bardswell,  for  the  Defendants, 

the  Clares  : — 

At  the  date  of  the  memorandum  of  December,  1857.  the 
Klingenders  owed  the  Clares  upon  the  general  account 
between  them,  irrespective  of  the  amount  to  become  due 
upon  the  bills,  a  balance  of  3514Z.  I85.  ocl  Before  the 
signing  of  that  memorandum  by  the  KlingeniUrs^  the 
Clares  were  clearly  entitled  by  virtue  of  their  general  lien 
to  hold  the  cotton  as  a  security  for  that  balance :  Jones  v. 
Pq>percor)\e  (h) ;  and  of  that  right  they  could  not  be 
deprived  by  a  memorandum  to  which  they  were  not 
parties. 

Admitting  the  Plaintiff  to  be  in  the  position  which  before 
the  memorandum  was  occupied  by  the  Klingenders,  and  to 
be  entitled  to  all  the  rights  which  the  latter  then  possessed, 
the  Klingenders  before  the  memorandum  were  in  the 
position  of  ordinary  mortgagors,  and  a  mortgagor  is  not 
entitled  to  redeem  except  upon  payment,  not  merely  of  so 
much  as  happens  to  be  due  upon  the  security  of  the 
mortgaged  property,  but  also  of  all  other  debts  which  he 
may  owe  to  the  mortgagee ;  nor  can  he  redeem  one  of 
several  mortgaged  estates  without  making  a  complete 


(a)  3  De  G.  M.  &  6.  480,  453, 

468. 


(b)  Supra,  p.  430,  (hen  stand* 
ingfoit  juclgipent. 
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adjustment  of  all  that  he  may  owe  to  his  mortgagee  upon         *®*Q- 
the  security  of  the  rest.  Inman 

V. 

.                                                  .                                                        Clahb. 
To  give  to  the  memorandum  in  question  the  effect  for         

which  the  Plaintiff  contends,  would  be  to  allow  a  debtor        '^^ 

to  select  out  of  many  creditors  some    one  whom   he  is 

desirous  to  favour,  and  to  pay  him  in  full  at  the  expense  of 

the  rest. 

Mr.  C.  Hall  appeared  for  the  Klhgenders, 

[The  following  cases  were  cited : — Ex  parte  Warinff  (a\ 
Ex  parte  Parr  (6),  Ex  parte  Oledetanee  (c) ;  and  Cazenove 
V.  Prevo8t{dy\ 

Judgment  reserved. 


ViCE-CUANCELLOR   SiR   W.  PaGE   WoQD  : —  December^d. 

The  question  to  be  determined  is,  whether  the  securities  Judgment. 
deposited  were  specifically  appropriated  for  the  purpose  of 
satisfying  the  amount  to  become  due  upon  the  bills  of 
exchange,  and  ought  to  be  dealt  with  on  the  footing  of 
that  appropriation, — or  whether  they  are  subject  to  the 
general  lien  of  the  Glares^  as  having  been  deposited  with- 
out any  specific  purpose  beyond  that  of  standing  as  securi- 
ties for  any  moneys  generally  which  might  be  lent  by  them 
to  the  depositors. 

I  take  it  to  bo  clear  upon  the  evidence  that  the  first  bill, 
that  for  £6500,  was  drawn  against  the  bills  of  lading  for  the 
forty  bales  by  express  agreement,  and  that  the  bills  of  lading 

(a)  19  Yes.  345 ;  5.  ^  2  Rose,         (5)  Buck's  Bankr.  Gas.  191. 
182;  2  G.  &  J.  404 ;  3  De  G.  (c)  M.  D.  &  De  G.  109. 

M.  k  G.  446,  npte.  (d)  6  B.  &  Aid.  70. 
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^^^  would  not  have  been  deposited  if  that  bill  had  not  been 

iMMAN  accepted  by  the  Clares.    I  take  it  also  as  clearly  established 

CLJkRB.  ^^^^  ^^^  second  bill,  the  bill  for  £5300,  was  drawn,  as 

-  ^ —  expressed  on  the  face  of  it,  against  the  453  bales. 

By  virtue  of  the  memorandum  of  the  4th  of  December,  by 
which  the  Klingenders  declare  that  they  transfer  the  cottons 
to  the  Plaintiff  as  security  for  the  payment  of  the  bills  the 
Plaintiff  had  discounted,  the  Plaintiff  has  in  himself  all 
the  rights  which,  but  for  that  memorandum,  the  KHn- 
genders  would  have  had ;  and  the  question,  therefore,  is 
reduced  to  this,  whether,  as  between  the  Klingenders,  who 
deposited  the  cotton  and  drew  the  bills,  and  the  Clares^ 
who  held  the  cotton  and  accepted  the  bills,  the  cotton  vras 
specifically  appropriated  for  the  purpose  of  satisfying  the 
amount  to  become  due  upon  the  bills. 

I  say  the  Plaintiff  has  these  rights  by  virtue  of  the 
memorandum  of  transfer,  because  it  follows  from  Us 
parts  Waring  (a),  Ea  parte  Parr(b)^  and  other  cases  of 
that  description  —  Fowles  v.  Hargreaves  (e)  among  the 
number  —  that,  except  as  claiming  under  tliat  memo- 
randum, the  holders  of  the  bills  would  not  be  entitled 
to  sue.  The  mere  holder  of  a  bill,  qu&  holder,  would 
not  have  any  equity  to  insist  that  goods  were  specifically 
appropriated  in  respect  of  the  bills ;  nor  do  I  think  that  the 
case  o{  Ex  parte  Oledstanes  (d),  where  the  circumstances 
were  peculiar,  was  an  exception  to  the  general  rule. 

To  return,  however,  to  the  question  whether  as  between 
the  Klingenders  and  the  Clares^  the  Klingenders,  but  for 
this  memorandum,  would  not  have  a  right  to  insist  that 
the  goods  were  thus  specifically  appropriated,  and  to  have 

(a)  19  Ves.  345.  (c)  3  De  G.  M.  &  G.  430. 

{b)  Buck's  Bankr.  Gas.  191.  (d)  3  M.  D.  &  De  G.  109. 
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the  proceeds  dealt  with  upon  the  footing  of  that  appropria*  i^^* 
tion  and  applied  in  the  first  instance  in  retiring  the  ihmas 
bills:— 


It  was  argued  on  behalf  of  the  Clares^  that  the  £Zan- 
genders  would  have  no  such  right ;  and  that  argument  was 
placed,  first,  on  the  supposed  analogy  of  the  case  of  a  mort- 
gage. A  mortgagor,  it  was  said,  is  not  entitled  to  redeem 
the  mortgaged  estate  upon*  payment  merely  of  so  much  as 
happens  to  be  due  upon  that  specific  security,  leaving  all 
other  debts  he  may  owe  to  his  mortgagee  unsettled,  and 
upon  those  terms  to  get  back  his  estate ;  nor  is  he  entided 
to  redeem  one  of  many  mortgaged  estates  without  making 
a  complete  adjustment  of  all  that  he  may  owe  to  his 
mortgagee  upon  the  security  of  all  the  rest. 

But  the  supposed  analogy  £eu1s  altogether.  The  mort- 
gagor claiming  to  redeem,  claims  in  &ot  to  get  back  his 
estate ;  and  he  may  well  be  prevented  firom  getting  back  his 
estate  except  upon  condition  of  paying  all  that  he  owes  to 
his  mortgagee  upon  his  general  account ;  but  in  the  case 
before  me  the  party  who  has  deposited  the  goods  and  drawn 
bills  against  them,  does  not  claim  to  get  anything  back. 
All  he  seeks  is  to  have  the  proceeds  of  the  goods  in  ques- 
tion appropriated  for  the  purposes  for  which  it  was  agreed 
that  they  should  be  -appropriated.  When  that  is  done,  he 
says  nothing  about  the  surplus.  Here  there  is  no  surplus. 
Had  there  been  any,  upon  that  surplus  the  general  lien 
of  the  broker  would,  according  to  the  case  I  have  just  de- 
cided, Janes  v.  Pq>percome{a)^  haveattached,  and  he  would 
have  been  entitled  to  retain  the  surplus  in  satisfaction  of 
what  might  be  due  to  him  upon  his  general  account.  But 
that  does  not  touch  the  question  whether  the  property  is  not 
to  be  applied  in  the  first  instance  in  satisfaction  of  the  bills 
for  which  it  was  specifically  appropriated.    Here  the  claim 

(a)  6apri,p.AdO. 
VOL.  I.  B  9  S 
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ififiS-  is  not  to  redeem  securities,  but  to  have  them  specifically 
^uluAv  applied  in  the  first  instance  as  they  were  originally  appro- 
CiI'rb.       Priated. 

jwfymeni.  Next,  it  was  argued  that  the  debtor  ought  not  to  be 
allowed  to  select  out  of  many  creditors  some  one  whom  he 
chooses  to  fiivour,  and  to  favour  him  at  the  expense  of  the 
rest. 

But  that  argument  assumes  the  whole  question.    It 
assumes  that  originally  there  was  no  specific  appropriation 
of  the  property.    No  one  would  deny  that  a  person  re- 
quiring accommodation  may,  if  he  thinks  fit,  at  the  com- 
mencement of  the  transaction,  give  directions  as  to  the 
application  of  property  which  he  deposits  with  the  jierson 
*  from  whom  the  accommodation  is  obtained,  in  the  same 
manner  as  any  debtor  making  a  payment  to  his  creditor 
may  direct  it  to  be  appropriated  in  satisfaction  of  any  debt 
he  pleases.     So  here,  no  one  can  deny  the  competency  of 
the  drawers  of  these  bills,  at  the  time  when  the  cotton  was 
deposited,  to  withhold  the  cotton,  unless  it  was  specifically 
appropriated  to  a  particular  purpose.    The  whole  question 
is,  whether  the  transaction  amounts  to  such  a  specific 
appropriation  ?    If  it  does,  it  is  not  a  question  of  favouring 
one  creditor  at  the  expense  of  another.    It  is  simply  say- 
ing, ''  Let  the  transaction  take  its  course  in  the  manner 
originally  pointed  out." 

It  is  true  that  no  authority  has  determined  the  precise 
point ;  but  throughout  the  remarks  of  the  learned  judges  in 
the  cases  that  were  cited,  it  is  assumed,  that,  in  i^  transac- 
tion like  the  present,  the  party  who  has  thus  drawn  a  bill 
of  exchange  against  certain  specified  goods  deposited  with 
the  acceptor,  is  entitled  as  against  the  acceptor  to  have  the 
proceeds  of  the  goods  applied  in  the  first  instance  in  pay- 
ment of  the  amount  due  in  respect  of  the  bill,  befi)re  any 
part  of  such  proceeds  can  be  applied  in  discharge  of 
what  may  be  due  from  him  upon  his  general  account* 
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In  Powlea  v.  Hargreavea (a).  Lord  Cranworth  says: — 
' "  When,  as  in  the  present  ease,  the  goods  were  deposited 
under  circumstances  that  the  parties  with  whom  they 
were  deposited  had  a  right  to  hold  them  as  security,  it  is 
to  be  observed,  that,  from  the  nature  of  the  transaction,  it 
was  meant,  either  by  express  contract  or  in  the  ordinary 
course  of  dealing  with  the  property,  that  it  should  be 
turned  into  money."  So  here,  it  was  meant  that  the 
property  should  be  turned  into  money,  at  least  *2is  soon  as 
the  acceptances  were  due.  **  When  that  is  done,  it  is 
absurd  to  speak  of  holding  £8000  by  way  of  security  for 
being  paid  £16,000.  That  is  not  the  course  of  dealing* 
When  it  is  once  said  that  goods  or  bills  are  deposited  by 
way  of  security  on  a  contract,  that,  when  the  proper  time 
arrives,  those  securities  are  to  be  realised  and  turned  into 
money,  what  is  necessarily  meant  is,  that  the  money  is 
then  to  be  applied — as  property  sold  under  a  power  of  sale 
in  a  mortgage  is  to  be  applied — in  liquidating  the  demands 
for  which  it  is  a  security,  if  sufficient :  if  not  sufficient,  in 
liquidating  such  demands  pro  tanto."(^) 

No  question  appears  to  have  arisen  in  the  mind  of  that 
learned  judge  as  to  the  nature  of  all  these  transactions. 
In  the  case  before  me  there  is  full  evidence,  if  it  were 
wanted,  as  to  the  custom  of  brokers  in  transactions  of 
this  description. 

In  the  same  case  of  Powles  v.  Hargreaves,  Lord  Justice 
Turner^  in  describing  the  situation  of  the  parties,  says: — 
"  The  principle  on  which  this  rule  is  founded  appears  to 
me  to  be  thief]: — There  are  two  parties  liable  on  the  bills 
of  exchange.  One  of  these  parties  holds  securities  for  the 
payment  of  the  bills.  The  other  party  has  a  right  to  insist 
that  the  property  held  as  security  shall  be  applied  to  the 
payment  of  the  bills."  He  treats  that  as  the  ordinary 
course  of  dealing  in  a  transaction  of  this  nature.    *'  He 


1858. 

iKMAIff 
V. 

Clarb. 

Judgment, 


(a)  8  De  G.  M.  k  6. 430.  (I)  Jd.  4o3. 
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may  sue  in  equity  for  the  purpose  of  enforcing  that  right. 
If  he  does,  the  security  must  be  applied  accordingly.     It 
cannot  be  applied  for  the  benefit  of  the  general  creditor  of 
Ju^bmni*     the  party  who  is  bound  to  indemnify."(a) 

These  observations  must  be  read  with  reference  to  the 
fact,  that  in  Powlea  v.  Sargreaves  no  question  arose  as  to 
general  lien.  The  question  was,  whether,  after  the  parti* 
cular  purpase  had  been  satisfied,  any  other  person  could 
be  let  in  to  claim  that  surplus.  Of  course  that  would  be 
an  obvious  injustice.  Therefore,  I  cannot  say  that  PawleM 
V.  Hargreavea  is  the  case  before  me;  but  I  notice  it  as 
showing  how  clear  the  view  of  all  the  judges  was,  thai 
there  was  an  intention  that  the  securities  should  be  realised 
and  the  proceeds  applied  in  the  manner  directed;  that 
intention'  being  gathered,  as  Lord  Cramuorth  expresses  it, 
either  from  ''express  contract"  or  from  the  ** ordinary 
course  of  dealing  "  with  property  in  such  transactions, — 
letting  in  the  evidence,  which  I  shall  have  to  speak  of 
presently,  as  to  what  is  the  ordinary  course  of  dealing  and 
the  practice  of  the  trade  in  such  transactions. 

So  in  Ex  parte  Parr^  In  the  matter  of  Leigh  (^b\ 
Sir  John  Leach  says,  that  the  whole  equity  consisted  in 
the  bills  being  specific  property  in  the  hands  of  the 
assignees  to  s^itisfy  the  acceptances ;  treating  the  transac- 
tions as  a  deposit  of  specific  property  to  answer  in  the 
first  instance  the  acceptances. 

Have  I,  then,  any  evidence  on  this  question  V  It  appears 
to  me  to  be  a  question  as  open  to  evidence  of  the  general 
course  of  dealing  of  brokers,  as  that  of  general  lien.  [His 
Honour  read  the  affidavits  above  set  forth,  and  pro- 
ceeded : — ] 

(a)  3  De  G.  M.  &  G.  458.  (b)  Buck's  Bankr.  Css.  191. 
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I  think  that  a  very  rational  explanation  of  the  course  of 
practice.  The  cotton  is  frequently  sold,  no  doubt,  without 
reference  to  the  bills ;  the  question  is,  what  is  the  *'  ordi- 
nary course  of  dealing,"  as  Lord  Cramoorth  expresses  it ; 
and  according  to  the  ordinary  course  of  dealing,  amounting 
in  effect,  as  he  implies,  to  ^'  express  contract,"  the  proceeds 
of  the  property  that  has  been  deposited,  are,  in  the  first 
instance,  appropriated  to  meet  the  bills ;  and  to  the  surplus 
proceeds  only  (if  surplus  there  be)  the  general  lien  attaches. 


IirsAir 

CtJitL%. 


It  was  said,  that,  in  this  course  of  practice,  there  would 
be  great  hardship.  I  am  at  a  loss  to  perceive  in  what  the 
hardship  would  consist.  The  acceptors  are  liable  in  any 
event  to  the  amount  of  the  bills.  Tiicy  are  either  solvent 
or  insolvent.  If  solvent,  it  must  be  indifferent  to  them 
whether  the  cottons  are  applied  in  retiring  the  bills  or  not. 
They  must  pay  the  bills:  when  due,  the  holders  having  the 
right  to  enforce  such  payment ;  and  by  paying  the  bills 
they  become  to  that  extent  greater  creditors  of  the 
drawers.  If,  on  the  other  hand,  the  acceptors  are  insolvent, 
then  the  argument  they  urge  against  preferring  one  cre- 
ditor to  another  is  an  argument  which  might  be  turned 
against  themselves ;  for  if  the  acceptors  are  insolvent,  I 
cannot  conceive  what  interest  they  can  have  in  contending 
that  the  holders  of  the  bills  ought  not  to  be  paid  the 
^  fiili  amount  of  their  debt,  but  that  the  cotton  ought  to  be 
treated  as  assets  in  order  to  give  a  larger  mridend  to  the 
general  body  of  creditors. 


On  the  other  hand,  it  should  be  considered  whether  there 
would  not  be  great  inconvenience  in  holding  contrary  to 
what  the  witnesses  show  to  be  the  custom.  All  mercantile 
men,  except  those  who  are  in  a  very  high  financial 
position,  are  from  time  to  time  in  want  of  ready  money ; 
credit  prevails  largely,  and  money  is  raised  by  bills.  In 
this  case,  if  the   Clarea  had  made  the  EUngendir$  an 
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advance  in  money  on  the  cottons,  then  their  general  li^i 
would  have  arisen  beyond  dispute;  instead  of  that, 
they  gave  aieceptances,  the  bills  they  so  siccepted  being 
drawn  against  the  cottons  deposited.  The  KUnffenden 
have  deposited  the  cottons  to  meet  the  bills ;  and  if  after 
so  doing  they  are  not  to  be  entitled,  when  the  bills  fall  dae 
and  the  Clares  demand  payment,  to  refer  them  to  &e 
proceeds  of  the  cottons  as  the  fund  out  of  which  they  are 
in  the  first  instance  to  be  indemnified,  but  are  to  be  exposed 
to  be  called  upon  by  the  Clarea^  who  have  accepted  the 
billsj  to  settle  in  the  first  instance  out  of  the  proceeds 
whatever  may  be  due  from  them  upon  their  general  accoiint» 
with  the  threat  of  a  suit  in  Chancery  if  items  of  that 
account  are  disputed,  and  are  never  to  be  indemnified  in 
respect  of  the  bills  out  of  the  cottons  they  have  thus 
deposited,  until  that  account  is  settled, — I  think  they  are 
placed  in  a  position  very  inconsistent  with  that  ^riiichy  in 
the  first  and  natural  view  of  the  transaction,  would  seem 
to  be  just  and  proper. 


Upon  considerations  of  this  nature,  however,  I  do  not 
rely,  but  upon  that  which  is  proved  by  the  evidence  of 
the  Liverpool  brokers,  without  any  contradictory  evidence^ 
to  be  the  custom  of  the  trade. 


With  regard  to  the  advance  on  the  second  bill,  a  doubt 
occurred  to  me,  which,  however,  is  displaced  on  examining 
the  facts,  whether  the  general  lien  having  once  attached 
on  the  second  deposit,  there  could  be  subsequently,  in  re- 
spect of  that  deposit,  the  specific  appropriation  for  which 
the  Plaintifis  contend.  That  question  might  reasonably 
arise,  if  I  did  not  hold,  as  I  do,  that  there  was  an  ante- 
cedent bargain  for  the  second  bill,  and  that  the  second  bill 
was  drawn  and  accepted  in  pursuance  of  that  antecedent 
bargain.  This  consideration  brings  the  second  bill  into 
the  same  position  as  the  first. 
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I  most,  therefore,  hold,  in  both  transactions,  that  the 
proceeds  of  the  cottons  are  to  be  applied  in  the  first  instance 
in  retiring  the  bills. 


Judgment. 


Bbculbb,  that,  as  between  the  Defendants  the  Klingenders  and  Mima  of 
the  Defendants  the  Clares^  the  Klingenders  are  entitled  to  have  the  Deerte. 
amount  of  the  bill  of  exchange  of  the  30th  of  September,  1857, 
for  £6500,  drawn  by  them  and  accepted  by  the  Clares^  paid  out  of  the 
proceeds  of  the  402  bales  of  cotton  against  which  such  bill  was  drawn, 
before  any  part  of  such  proceeds  could  be  applied  in  discharge  of  any 
moneys  or  balance  due  to  the  Clares  from  the  Klingenders  on  a 
general  account. 

Dbglarb,  that,  as  between  the  same  firms,  ^e  Klingenders  are  enti- 
tled to  have  the  bill  of  exchange  of  the  5th  of  November,  1857,  for 
£5300,  expressed  to  be  drawn  <<  against  cotton,  per  Sultanf"  paid  out  of 
the  proceeds  of  the  453  bales  of  cotton,  as  being  the  cotton  against 
which  such  bill  was  drawn,  before  any  part  of  such  proceeds  could  be 
applied  in  discharge  of  any  moneys  or  balance  due  to  the  Clares  from 
the  Klingenders  on  a  general  account. 

Degulrb,  that,  by  virtue  of  the  memorandum  of  the  4th  of  Decem- 
ber, 1857,  the  Bank  of  Liverpool  became  entitled  to  have  the  proceeds 
of  the  said  cotton,  with  the  exception  of  the  proceeds  of  twenty -six 
bales  (part  of  such  cotton),  sold  before  the  suit  was  instituted,  respec- 
tively applied  in  discharge  of  the  said  bills  of  exchange  in  the  same 
manner  as  the  Klingenders  were  entitled  to  have  them  applied. 

And  the  said  cotton  having  been  sold,  and  it  being  admitted  that 
the  proceeds  of  such  cotton  respectively  are  insufficient  to  discharge 
the  amounts  of  the  said  bills  so  drawn  agninst  them  respectively — 
and  the  Bank  of  Liverpool  being  the  holders  of  such  bills,— by 
consent  Dxclabb  that  the  Bank  of  Liverpool  is  now  entitMl  to 
receive  the  net  amount  of  such  proceeds,  and  to  rank  and  prove  as 
creditors  on  the  estates  of  the  said  Clares  tm^  Klwgenders  respectively, 
as  acceptors  and  drawers  respectively  of  the  said  two  bills  of  exchange, 
for  the  balance  remaining  due.  Oamir,  by  like  consent,  that  the  sum 
of  9704/.  12s,  lOd,,  being  the  net  amount  of  the  proceeds  of  the  said 
cotton,  with  the  exeeption  of  the  proceeds  of  the  twenty-six  bales,  be 
paid  by^rom^  and  Earvey,  to  whose  credit  such  amount  now 
■tands  in  the  books  of  the  said  Bank  of  Liverpool,  to  the  said  Bmik  of 
Liverpool. 


INDEX 
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PRINCIPAL    MATTERS. 


ABANDONED  MOTION. 

See  Motion,  Abandoned. 

ABATEMENT. 

See  Will,  5. 

ABSOLUTE  GIFT,  FOLLOWED 
BY  QUALIFICATION. 

^SeeWiLL,  18. 

ACCOUNT.- 

See  Municipal  Cobpobation. 
Statute  op  Limitations. 

ACCUMULATION. 
See  Will,  2. 

ACQUIESCENCE. 

See  Annuity. 

Family  Compact. 
Joint  Stock  Company. 
Specific  Performance. 

ADULTERY. 
See  Husband  and  Wife,  2. 

AFFIDAVITS. 

See  Stat.  22  h  23  Vict.  c.  35. 


AGREEMENT,  INDEFINITE. 

See  Specific  Performance. 

ANNUITY. 

An  annuity  bequeathed  out  of  per- 
sonalty is  not  within  the  42nd  sec- 
tion of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27). 

Payment  of  arrears  of  sirch  an- 
nuities ordered  as  against  residuary 
legatees  after  thirty-seven  years  of 
defective  payments,  the  residuary 
personal  estate  remaining  still  unap- 
plied. 

But,  interest  on  such  arrears  re- 
fused on  the  ground  of  laches. 
AshweWs  Willf  In  re,  112 

ANSWER. 

In  order  to  protect  himself  from 
answering,  upon  the  ground  that 
a  discovery  of  the  matters  inquired 
after  would  expose,  or  tend  to  ex- 
pose, him  to  penalties,  a  Defendant 
must  state  upon  oath  his  belief  that 
such  would  be  the  ^se. 

Exceptions,  therefore,  allowed  to 
an  answer  in  the  following  form  :— 
*'  I  submit  that  I  am  not  bound  to 
discover  "  certain  matters  specified, 
"because  the  discovery  of  such 
matters  would  or  might  show  or 
tend  to  show,  that,  under  the  pro- 
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ANSWER. 


ATTORNEYS  h  SOLICITOBS. 


visions  of  the  stat.  6  &  7  Vict.  c. 
73, 1  am  liable  to  **  certain  specified 
penalties,  the  Defendant  not  stating 
his  own  belief  upon  tbe  subject. 
Scott  V.  Miller,  328 

2.  When  interrogatories  are  in  a 
form  which  would  make  it  oppres- 
sive to  require  a  detailed  answer,  a 
Defendant  may  answer  by  reference 
to  books;  but  ho  must  refer  to  them 
with  such  explanations,  and  in  such 
a  manner,  as  to  make  it  as  convenient 
as  possible  for  the  Plaintiff  to  con-* 
suit  them.  Accordingly,  in  answer 
to  interrogatories  as  to  policies  and 
investments  of  an  Insurance  Com- 
pany of  which  Defendants  were 
directors  —  Held,  that  it  was  not 
sufficient  to  schedule  li  large  num- 
ber of  ledgers,  policy  books,  and 
the  like,  and  to  say  that  the  books 
were  correct,  and  the  Defendants 
willing  to  be  bound  thereby;  that 
the  Defendants  could  not  set  forth 
any  information,  except  what  was 
contained  in  the  books;  and  that 
the  detailed  particulars  asked  for 
would  occupy  many  hundred  folios. 
Drake  v.  Symes,  647 

See  Attobnets  and  Solicitors. 

APPEAL. 

5ee  Joint  Stock  Companies  Wind- 
ing-up Acts,  2. 

APPOINTMENT. 
See  Will,  3,  10. 

APPOINTMENT,  POWER  OF. 

See  Trust,  1. 
Trusts,  Cross. 

APPORTIONMENT. 

The  Apportionment  Act  applies  to 
all  cases  where  either  the  lease  re- 
serving the  rent,  or  the  instrument 
craatisg  the  life  interest  in  it,  has 


been  executed  since  the  passing  of 
the  statute. 

Rent  reserved  by  a  lease  granted 
after  the  Act,  under  a  power  in  a 
settlement  executed  before  the  Act 
— Held,  to  be  apportionable  between 
the  executors  of  the  tenant  for  life 
under  the  settlement  and  the  re- 
mainderman.    Plummer  v.  WhiteH^^ 

585 
See  Costs. 

APPROPRIATION,  RIGHT  OF. 
See  Bills  of  Exchange. 

ARREARS. 
See  Annuity. 

ASSURANCE. 

See  Joint  Stock  Compaioes  Wind- 
ing-up Acts. 

ATTESTATIONS. 
See  Railway  Companies. 

ATTORNEYS    AND     SOLICI- 
TORS. 

The  mischief  against  which  the 
32nd  section  of  the  Attorneys  and 
Solicitors  Act  (6  &  7  Vict.  c.  73) 
was  directed,  is  the  practice  of 
acting  as  an  attorney  or  solicitor 
without  being  duly  qualified.  And 
the  offence  prohibited  by  that  sec- 
tion is  not  the  mere  permitting  your 
name  as  an  attorney  or  solicitor  to 
be  made  use  of  in  an  action  or  suit, 
"  upon  the  account,  or  for  the  profit 
of  an  unqualified  person,"  but  doing 
it  in  such  a  manner  as  '*  thereby  to 
enable  such  unqualified  person  to 
appear,  act,  or  practise  in  any  suit 
at  law  or  in  equity." 

Bill  by  a  certificated  convey- 
ancer to  enforce  an  alleged  agree- 
ment by  the  Defendant^  an  attoniMr 
and  solicitor,  to  pay  IheFlaintiffa 
comiiiission  equal  to  half  the  net 
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profits  upon  all  matters  of  pro- 
fessional business  introduced  to  him 
by  the  Plaintiff;  the  bill  averring 
part  performance  of  the  alleged 
agreement,  and  charging  (in  effect), 
that,  after  introducing  matters  of 
business  to  Defendant,  the  Plaintiff 
had  nothing  further  to  do  there- 
with, except  as  regarded  the  receipt 
bj  him  in  certain  cases  of  the 
stipulated  commission  upon  the  net 
profits.  Defendant  bj  his  answer 
submitted,  that,  if  the  averments  in 
the  bill  were  true,  he  was  liable  to 
the  penalties  enacted  bj  the  32nd 
section  of  the  Act  6  &  7  Vict.  c.  73, 
and  to  other  pains  and  penalties 
under  the  statutes  and  laws  in  force 
concerning  common  barratry  and 
maintenance,  and,  therefore,  that  he 
was  not  bound  to  answer,  and  he 
refused  to  answer,  interrogatories 
founded  upon  those  averments. 
Exceptions  to  this  answer  were  al- 
lowed, the  Court  being  of  opinion 
that  the  agreement  as  averred  was 
not  one  which  would  .  expose  the 
Defendant  to  the  penalties  alleged 
in  the  answer. 

And  the  argument,  that  the  ten- 
dency of  the  admissions  which  De- 
fendant might  have  occasion  to 
make  would  be  to  expose  him  to 
such  pains  and  penalties  as  alleged, 
held  to  be  one  of  which,  upon  this 
form  of  answer,  Defendant  could 
not  avail  himself. 

Observations  upon  the  offences 
of  common  barratry  and  main- 
tenance. 

As  to  the  propriety  of  the  alleged 
agreement,  and  the  policy  of  en- 
couraging persons  to  enter  into 
agreements  of  that  nature— Qugrg. 
Scott  V.  Miller,  220 

See  Answer. 

BANKERS. 
Se0  LiiK. 


BANKING  COMPANIES'  ACT. 

A  banking  company,  constituted 
under  7  &  8  Vict.  c.  113,  con- 
tracted liabilities  by  trading,  con- 
trary to  the  direction  of  the  statute  , 
before  half  its  capital  was  paid  up. 
The  company  having  been  ordered 
to  be  wound  up  : — Held,  that  a  call 
might  be  lawfully  made  to  provide 
for  the  liabilities  so  incurred.  He 
London  and  Eastern  Banking  CorpO' 
ration ;  Ex  parte  LongwortKa  Ext- 
cutorsy  465 

BANKRUPTCY. 
/See  Will,  13. 

BANKRUPTCY,  QIFT  OVER 
UPON. 

Under  a  settlement  of  realty  in 
trust  for  wife  for  her  separate  use 
for  life,  and  after  her  decease  for 
her  husband  until  he  should  become 
bankrupt  or  insolvent,  and  after  his 
death,  or  he  should  become  bank- 
rupt or  insolvent,  then  over  : — Hetd, 
that  the  gift  over  took  effect  upon 
the  husband  becoming  insolvent 
during  his  wife's  life.  Muggeridg^e 
Trusts,  In  re,  625 

BARRATRY. 
See  Attorkets  and  Solicitobs. 

BILL  OF  SALE  OF  SHIP. 
See  Merchant  Snippma  Acts. 

BILLS  OF  EXCHANGE. 
By  the  custom  of  Liverpool  cotton 
brokers  (and  semble  also  as  a  general 
proposition),  the  drawer  ofa  bill  of  ex- 
change, drawn  against  certain  speci- 
fied goods  deposited  with  the  accep- 
tor, is  entitled,  as  against  the  latter, 
to  have  the  proceeds  of  such  goods 
applied,  in  the  first  instance,  in  retir- 
ing the  billy  before  any  part  of  such 
proceeds  can  be  applied  in  discharge 
of  what  may  be  due  from  the  drawer 
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to  the  acceptor  upon  the  general  ac- 
count between  them. 

And  the  drawer  may  transfer  this 
right  to  the  party  discounting  the 
bill;  who  may  then  maintain  a  suit 
to  have  the  proceeds  of  the  goods  in 
the  hands  of  the  acceptor  applied 
accordinglj. 

But  &e  party  discounting  the 
bill  would  have  no  equity  to  main- 
tain a  suit  for  this  purpose  in  the 
absence  of  such  a  transfer.  Inman 
V.  Clare,  769 

BOND. 

Upon  forfeiture  of  a  bond  to  the 
Crown  for  conveyance  of  the  mails 
by  a  railway  company,  a  plea  that 
the  company  was  prevented  from 
performing  their  obligation  by  the 
neglect  or  default  of  a  servant  of 
the  Post-office  would  be  a  good  de- 
fence at  law. 

And  accordingly,  under  the  13th 
section  of  the  Act  1  &  2  Vict.  c. 
98,  a  railway  company  was  ordered 
to  execute  a  bond  without  any  pro- 
viso protecting  them  against  such 
an  event. 

Form  of  bond  to  be  given  by  raQ- 
way  companies  under  that  section. 
Attorney  ^General  v.  London  and 
North-Western  Railway  Company ^ 

28 

BOOKS,  REFERENCE  TO. 
See  Answbb. 

BROKERS. 
See  Bills  of  Exchanoe. 

LlEK. 

BUILDING  CONTRACT. 
See  Specific  Performance,  2. 

BUSINESS,  COVENANT  NOT 
TO  CARRY  ON. 

See  Covenant  not  to  carry  on 
Business. 


CALLS. 
See  Insurance  Coxpaniss. 

CANAL  ACTS. 

The  power  given  by  the  57th 
section  of  the  Glamorganshire 
Canal  Act,  30  Greorge  3,  c.  IxxxIL 
(found  also  in  other  similar  Acts), 
enabling  the  proprietor  of  a  xnineral 
district  to  maJce  roads  and  railways 
over  lands  of  other  persons  from  his 
mines  to  the  canal,  does  not  restrict 
him  to  the  shortest  practicable 
route,  but  enables  him  to  adopt  any 
more  circuitous  route,  which,  in  the 
bonft  fide  exercise  of  his  judgment, 
he  may  find  expedient,  provided  the 
point  at  which  he  joins  the  canal  is 
within  four  miles  of  the  boaadary 
of  his  estate. 

Saving  time  by  avoiding  a  lock, 
Heldy  a  suificient  reason  for  pre- 
ferring a  more  circuitous  route  for 
this  purpose. 

Proceedings  to  be  taken  by  per- 
sons seeking  to  avail  themselves  of 
such  powers  where  the  lands  to  be 
traversed  are  in  the  possession  of 
a  receiver  appointed  by  the  Court 
Richards  v.  Richards^  In  re  the  Gla- 
morganshire Canal  Act,  S55 


CERTIFICATE,  CHIEF 

CLERK'S. 

See  General  Orders  of  Court. 


CERTIFICATE  OF  SALE  OF 
SHIP. 

See  Merchant  Shipping  Acts. 

CHANCERY  AMENDMENT 
ACT,  1858. 

See  Nuisance. 

CHARGE,  MERGER  OF. 
See  Merger  of  Charge. 


CHABITY. 


CONVERSION, 
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CHABITY. 

A  testator  having  by  deed  recited 
his  desire  of  honouring  Shakespear'a 
birth-place,  w^d  preserving  it  from 
deeaj,  and  vested  a  sum  of  money 
in  the  Plaintiffs,  as  trustees,  for 
this  purpose,  by  his  will  bequeathed 
£2500  to  his  trustees  and  executors, 
to  be  laid  out  by  them  with  the  con* 
currence  of  **  the  trustees  of  Shake' 
apeai^a  house,  already  sanctioned  by 
me,"  in  forming  a  museum  at 
Shakespear'a  house,  and  for  such  other 
purpose  as  his  said  trustees  in  their 
discretion  should  think  fit  for  the 
purpose  of  giving  effect  to  his 
wishes  ;  and  also  devised  a  rent- 
charge  for  the  support  of  a  custodian. 
— Heldy  that  the  gifts  could  not  be 
supported  either  as  charities  or  as 
private  gifts. 

Whether  the  deed  was  admissi- 
ble to  explain  the  will— Qtwpre. 
Tlwmaon  v.  Shakeapearey*  612 

See  Will,  12. 

CHARTER-PARTY. 

See  MsBCHAKT  Shipping. 

CHATTELS,  MORTGAGE  OF. 
See  Lien. 

CHIEF    CLERK'S      CERTIFI- 
CATE. 

See  GsNEiuL  Ordehs  of  Court. 

"CHILDREN." 
See  Husband  and  Wife,  8. 
Will,  I. 

CHILDREN,   CUSTODY  OF. 
See  Husband  and  Wife,  1. 

CLASS,  WHEN  ASCER- 
TAINED. 

See  Will,  20. 
•  Sinee  afllrmad  by  the  full  Ck>iirt. 


CLERK  OF  THE  PEACE. 

See  Municipal  Cobpobation. 

CODICIL. 

See  Will,  7. 

COMMERCIAL  BOOKS,  PRO- 
DUCTION OF. 

See  Production  of  Documents. 

COMMON  BARRATRY. 

See  Attobnets. 

COMPACT,  FAMILY. 

See  Family  Compact. 

COMPANY. 

See  Insubange  Company. 
Specific  Pebformance. 

COMPENSATION.  • 
See  Easement. 

CONDITION. 

See  Bond. 

CONFIRMATION. 
See  Family  Compact. 

CONTINGENT  REMAINDER. 

5e«  Will,  11. 

CONTRACT  WITH  DIRECTOR. 
See  Joint  Stock  Company. 

CONTRIBUTORIES. 
See  Banking  Compani«:s  Act. 
Joint  Stock  Companies  Wind- 
ing-up Acts. 

CONVERSION. 
See  Family  Compact. 
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DEED. 


CORPORATION,  MUNICIPAL. 

See  Municipal  Cobpobation. 

COSTS. 
In  a  suit  for  an  account  of  tithes, 
the  Court,  in  decreeing  an  account 
and  payment,  may  apportion  the 
costs  where  the  Defendants  have 
several  defences.  But  where  there 
is  a  common  defence,  the  costs  must 
be  paid  by  the  Defendants  generally. 
Esdaile  v.  Peacocky  216 

See  Husband  and  Wife,  1. 
mobtoagob  and  mobtgagee. 
Motion,  Abandoned. 

YeNDOBS   &   PUBCHASEBS. 

COSTS  OF  LITIGATION. 

See  Will,  11. 

COSTS  OF  THIRD  COUNSEL. 

A  Plaintiff  having  retained  two 
counsel  on  the  original  hearing  of  a 
cause,  and  succeeded;  and  having, 
on  an  appeal,  retained  a  third 
counsel,  there  being  a  considerable 
amount  of  additional  evidence^- 
Heldy  under  the  circumstances  of  the 
case,  that  the  costs  of  the  third 
counsel  ought  not  to  be  allowed  in 
taxation  as  between  party  and  party, 
and  the  certificate  of  the  Taxing 
Master,  who  had  allowed  these  costs, 
sent  back  for  review.  Pearce  v. 
Lindsaify*  702 

COUNSEL,CERTIFICATE  FOR. 
See  Oraham  v.  (TroAam,  624. 

COSTS,  TENDER  OF 
See  Motion  to  Dismiss. 

COTTON  BROKERS. 
See  Bills  of  Exchange. 

COUNSEL,   THIRD. 

See  Costs  of  Third  Counsel. 

*  On  appeal  thete  cotU  irore  allowed  by 
the  foil  Ck>urt    See  p.  706. 


COVENANT. 
See  Fraud,  Constructive. 

COVENANT  NOT  TO  CARRY 
ON  BUSINESS- 
Under  a  -contract  not  to  carry 
on  business  within  a  given  dis- 
tance, the  distance  is  to  be  mea- 
sured in  a  straight  line  upon  a  hori- 
zontal plane,  and  not  bj  the  nearest 
practicable  mode  of  access.  2>ii*7- 
Tian  V.  WaU^ePy  446 

CROSS  TRUSTS, 
See  Trusts,  Cross. 

CUMULATIVE  LEGACY. 

See  Will,  12. 

CUSTODY  OF  CHILDREN. 
See  Husband  and  Wipe,  1. 

DAMAGES. 
See  Specific  Performance,  2. 

DAMAGES,  UNDERTAKING 

AS  TO. 

See  Practice,  2. 

DEBENTURES,  IRREGULAR. 
See  Joint  Stock   Company. 

DEBTOR  AND  CREDITOR. 

A  partner  retired  from  a  firm  car- 
rying on  the  business  of  brickmakers, 
and  his  son  was  introduced  in  his 
place.  The  capital  of  the  fiither 
was  entered  as  a  liability  of  the  new 
firm  : — Heldy  that  it  did  not  carry 
interest.     Rhodes  t.  BhodeSy       653 

DECLARATORY  DECREE, 
^ee  Practice,  1. 

DEED. 
See  Game. 


DIBECTOR,  CONTRACT  WITH.        EQUITABLE  CHARGE    791 


DIRECTOR,  CONTRACT 
WITH. 

See  Joint  Stock  Company. 


DISCHARGE  OF  SURETY. 

See   Surety. 

DISENTAILING  DEED. 

See  Fines  and  Recoveries  Abo- 
lition Act. 

DISTANCE,  MODE  OF 

MEASURING. 

See   covenant  not  to  Carry  on 

Business. 

DISTRIBUTION,  STATUTES 
OF. 

See  Will,  6. 

DIVORCE. 
See  Husband  and  Wife. 


DOCUMENTS,  PRODUCTION 
OF. 

See  Production  of  Documents. 


DOMICIL. 

P]ea  bj  an  executor,  who  has 
proved  a  will,  *^  that  testator  was, 
at  the  date  of  his  will,  and  also  at 
the  time  of  his  death,  domiciled  in 
the  Empire  of  France^  and  that  all 
the  bequests  of  personal  estate 
affected  to  be  made  by  it  are,  bj 
the  laws  of  the  said  Empire,  null 
and  void,"  is  a  good  plea  in  bar  to 
a  suit  bj  a  legatee  under  the  will 
for  payment  of  his  legacy,  and  for 
administration  of  the  personal  estate 
of  the  testator. 

Such  a  plea,  though  it  puts  two 
facts  in  issue,  is  not  double,  since 
neither  fact,  taken  alone,  would  be 


a  complete  bar  to  the  suit.  Cqmp- 
hell  V.  Beaufoyy  320 

Set  Feme  Coverte,  1. 

DOWER. 

See  Will,  5. . 

EASEMENT. 

A  landowner  has  a  right  indepen- 
dent of  prescription  to  the  lateral 
support  of  his  neighbour's  land,  so 
far  as  that  is  necessary  to  sustain 
his  soil  in  its  natural  state  ;  and  also 
to  compensation  for  damage  caused, 
either  to  the  land  or  to  buildings 
upon  it,  by  the  withdrawal  of  such 
support. 

Semhle,  also,  that  he  may  acquire 
by  twenty  years'  enjoyment  the 
right  to  lateral  support  for  the  ad- 
ditional weight  of  buildings  erected 
on  the  land. 

*  Where  houses  of  the  Plaintiff's 
were  injured  by  mining  operations 
of  the  Defendant  in  adjoining  land, 
which  would  have  caused  the  soil  to 
subside  without  th»  additional 
weight  of  the  houses — Decree  made 
for  perpetual  injunction  and  for 
compensation.   Hunt  v.  Peake,     706 

See  Canal  Acts. 
Game. 

EAST  INDIA  STOCK. 

See  Investment. 

ELECTION. 

See  Will,  10. 

ENTRIES  IN  ACCOUNT. 

See  Statute  of  Limitations. 


EQUITABLE  CHARGE, 
SUPPRESSION  OF. 

See  YxNDOBs   h  Pubchasebs, 
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EQUITABLE  INTEREST  IN  A 
SHIP. 

See  Mebchant  Smppwo  Acts. 

EQUITABLE  WASTE. 
^See  Waste,  2. 

EXCEPTIONS. 

8€€  Answer. 
Attobnets. 

EXECUTION  OP  POWER. 
See  Will,  16. 

"EXECUTORS  OR  ADMINIS- 
TRATORS," BEQUEST  TO. 

See  Will,  18. 

EXECUTORY  DEVISE, 
AFTER  ESTATE  IN  FEE. 

See  Waste,  2. 

FAMILY  COMPACT. 
Real  property  was  directed  by 
will  to  be  settled  upon  testator's  two 
daughters  and  their  issue,  upon 
trusts  which  did  not  exhaust  the  fee. 
The  daughters  were  co-heiresses  of 
the  testator.  .A  settlement  was  exe- 
cuted in  1815,  under  a  decree, 
whereby  the  ultimate  fee  was  limited 
in  moieties  to  the  appointment  of 
the  daughters :  — Heldy  that  the  Court 
was  not  authorised  to  direct  such 
settlement ;  but^  eemble^  the  co- 
heiresses having  been  parties  to  the 
suit,  though  one  an  infant  and  the 
other  married  at  the  time  of  the 
decree,  a  Plaintiff  claiming  under 
the  infant  could  not  have  relief 
against  the  decree  without  a  rehear- 
ing ;  and  that,  subsequent  facts  hav- 
ing rendered  a  supplemental  bill 
necessary,  that  ought  to  have  been 
in  addition  to,  and  piot  in  substitution 
for,  a  rehearing. 


Personalty  directed  by  will  to  be 
laid  out  in  land,  to  be  held  on  tmsts 
which  do  not  exhaust  the  abaolnte 
interest,  devolves,  after  the  expirar 
tion  of  the  specified  trusts,  upon  the 
execut<»'8  of  the  testator,  fot  the 
benefit  of  his  next  of  kin,  and  not 
upon  his  heir.  Such  personalty  is 
not  taken  by  the  next  of  kin  as 
realty,  but^  notwithstanding  the  con- 
structive or  actual  conversion,  goes 
to  the  executors  to  be  de^t  with  as 
personal  estate. 

Discussion  of  the  consideratioii 
necessary  to  support  a  fetnily  com- 
pact, and  of  the  circumstances  suf- 
ficient to  establish  laches,  acquioi- 
cence,  and  confirmation.  Head  v. 
OodUe;  Reynplda  v.  Godlee,         536 

FEES. 
See  Municipal  CoBPOBATiOir. 

FEME  COVERTE. 

Although,  according  to  the  law 
of  Scotland,  a  wife  has  no  equity 
to  a  settlement,  still,  if  she  be  a 
ward  of  this  Court,  the  Court  is 
bound,  before  parting  witih  her 
funds  to  her  husband,  to  take  care 
that  proper  provision  is  made  for 
her.   In  re  Tweedale*8  SettUmenty  109 

See  Fines  and  Recovkbies  Aboli- 
tion Act,  2. 
Husband  and  Wife. 
Tbust,  1. 

FINES  AND  RECOVERIES 
ABOLITION  ACT. 

1.  A  bare  trustee,  who,  under  the 
3l8t  section  of  the  Fines  and  Reco- 
veries Abolition  Act  (3  &  4  WilL  4, 
c.  74^,  is  protector  of  a  settlement^ 
can  msist  on  retaining  the  legal 
estate,  only  so  long  as  the  purposes 
of  the  trust  exist^-that  is,  so  long 
as,  according  to  the  rules  of  this 
Court,  be  is  required  to  be  a  trustee. 

Therefore^  where  Aere   was  a 
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deviso  of  laads  to  trustees  upon 
trust  for  testator's  daughter  during 
her  life,  for  her  separate  use,  without 
power  of  anticipation,  with  remain- 
der to  the  use  of  her  children  as 
tenants  in  common  iu  tail,  with 
remainders  over  : — Heldy  that  tes- 
tator's daughter,  having  hecome 
discoverte  and  being  sui  juris,  could 
compel  a  conveyance  by  the  trustees 
of  their  legal  estate. 

As  to  the  right  of  the  trustees  to 
retain  money  bequeathed  to  them  by 
the  will,  and  directed  to  be  invested 
in  the  purchase  of  other  lands,  to 
be  settled  to  the  same  uses.  But- 
tanshaw  v.  Martin^  89 

2.  Where,  by  an  insti'ument 
executed  before  the  Fines  and  Reco- 
veries Abolition  Act  (3  &  4  Will.  4, 
c.  74),  real  property  is  settled  to 
the  use  of  a  married  woman  for  life, 
for  her  separate  use,  with  remainder 
over  in  tail,  she  is,  under  the  24th 
section  of  the  Act,  the  sole  protector 
of  the  settlement,  and  her  husband's 
consent  is  not  requisite,  under  the 
34th  section,  to  enable  the  tenant 
in  tail  to  make  an  absolute  disposi- 
tion of  the  property.     Keer  v.  Brown, 

138 
FIRM. 

See  Goodwill. 

FOREIGN   COURTS,   LITIGA- 
TION  IN. 

See  JuBisDicTiox,  1. 

FORFEITURE. 
See  Bond. 

FRAUD. 

Where  once  a  fraud  has  been 
committed,  not  only  is  the  person 
who  has  committed  the  fraud  pre- 
cluded from  deriving  any  benefit 
from  it,  but  every  innocent  person 
is  so  likewise,  unless  there  has  been 


some    consideration    moving    from 
himself. 

By  seeking  to  derive  any  benefit 
under  such  a  transaction,  or  to  re- 
tain any  benefit  resulting  therefrom, 
a  third  person,  however  innocent  of 
the  fraud  in  its  inception,  becomes 
particcps  criminis. 

When  there  has  been  considera- 
tion moving  from  the  innocent  pai*ty 
— seats. 

A  surety  concurs  with  the  prin- 
cipal debtor  in  suggesting  to  the 
creditor,  who  is  pressing  for  liis 
money,  to  accept  a  transfer  of  a 
mortgage,  which  the  debtor  knows 
to  be  fictitious,  but  the  surety 
believes  to  be  genuine.  Subse- 
quently, at  the  solicitation  of  the 
surety,  and  in  reliance  on  the  pre- 
tended transfer  (which  the  surety 
suggests  as  the  reason  for  releasing 
him),  and  in  the  belief  that  such 
transfer  is  a  valid  mortgage  security, 
the  creditor  releases  the  surety,  and 
erases  his  name  from  the  securities; 
upon  the  faith  of  which  release  the 
surety's  friends  advance  him  money 
for  the  purpose  of  relieving  him 
from  all  his  other  liabilities.  Upon 
discovery  of  the  fraud — Held,  (1) 
that  the  creditor  was  entitled  to  be 
restored  to  all  his  rights  as  against 
the  surety,  in  the  same  manner  as  if 
the  latter  had  never  been  released, 
nor  his  name  erased  from  the 
securities.  But  (2)  that  the  creditor 
was  only  entitled  to  such  relief  upon 
the  terms  of  repaying  to  the  surety's 
friends  the  amount  of  their  advance, 
with  the  right  of  standing  in  their 
place. 

And  held,  that  the  same  result 
would  have  followed  had  the  case 
been  considered  upon  the  mere 
ground  of  mistake. 

The  circumi^tance  that  the 
surety's  remedies  against  his  prin- 
cipal were  suspended  by  the  erasure 
of  his   name   from    the   securities. 
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heldy  not  to  release  Lim  from  his 
BuretyBbip,  that  erasure  having  been 
upon  a  misrepresentation  made 
(though  innocently)  by  himself. 

Obserrations  on  Ex  parte  Wilson, 
1 1  Ves. 410.    Scholefield v. Tempter* 

155 
See  Joint  Stock  Compaities  Wind- 
ing-up Acts, 
mobtqaoe,  1. 

FRAUD,  CONSTRUCTIVE. 

Lessor,  pending  a  contract  for 
granting  a  building  lease,  repre- 
sented to  intended  lessee  that  he 
could  not  obstruct  the  sea-view 
from  the  houses  to  be  built  by  the 
lessee  pursuant  to  the  proposed 
lease,  because  he  was  himself  under 
a  lease  for  999  years,  containing 
covenants  which  restricted  him  from 
BO  doing.  The  building  lease 
having  been  taken,  and  the  houses 
built  upon  the  faith  of  this  repre- 
sentation, the  lessor  surrendered  his 
999  years  lease,  and  took  a  new 
lease  omitting  the  restrictive  cove* 
nants — The  Court  restrained  him 
from  60  building  as  to  obstiiict  the 
sea-view. 

The  building  lease  contained  a 
covenant  by  lessor  to  perform  all  the 
covenants  contained  in  the  original 
lease: — Held,  that  this  was  limited  in 
its  operation  to  the  period  during 
which  the  original  lease  was  sub- 
sisting unsurrendered.  Piggott  v. 
Stratton,\  341 

FREIGHT,  MASTER'S  LIEN 
ON. 

See  Merchant  Shipping. 

FUND  IN  COURT. 
See  Feme  Coverte,  1. 

•  Affirmed  on  appeal  by  the  full  Court, 
t  Affirmed,  but  not  as  to  the  latter  para- 
graph, by  the  full  Court. 


GAME. 

Land  lord  rest  ra  incd  hj  i  nj  u  net  I- 1 
from  interfering  with  liis  tciiaiif  u 
the  exercise  of  the  exclusive  rliru! 
of  sporting  and  killing  gnme  accor-l- 
ing  to  au  ngrcemeiit  not  under  Fra!« 
until  a  lease  should  be  executed  under 
seal  according  to  such  agreement, 
pursuant  to  the  decree  iu  the  eaa«e. 

But  whether  the  Court  irouM 
have  interfered  by  injunction,  in 
case  the  agreement  had  been  alrpadT 
entered  into  bj  an  instrument  nndifr 
seal — Quaere,  Frogley  v.  3^e  ^ffW 
of  Lovelace,  333 

GENERAL  LIEN. 

Se€  Lien. 

GENERAL  ORDERS  OF 
COURT. 

1852.     OcU  16M.     Order  51. 

A  summons  to  vary  a  certificAte 
which  has  been  signed  and  adopted 
by  the  Judge  in  chambers,  if  obtained 
within  eight  clear  days  after  the 
certificate  has  been  filed,  although 
not  returnable  within  that  period,  is 
sufiicient,  under  the  olst  Order  of 
the  16th  of  Oct.,  1852,  to  arrest 
the  certificate  and  prevent  its  being 
absolute,  until  the  summons  has  been 
disposed  of.     Wyclierley  v.  Barnard^ 

41 

1845.    May.    Orders  86  ft  87. 

See  Pro  Confesso,  2. 

GLAMORGANSHIRE    CANAL 
ACT. 

See  Canal  Acts. 

GOObS. 

See  Will,  6. 

GOODWILL  OF  A  BUSINESS. 

Upon  a  sale  of  the  goodwill  of  a 
business,  the  vendor  is  at  liherLy  to 
set  up  a  precisely  similar  business, 
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and.  thlit  ne&t  door  to  the  premises 
where  the  original  business  has  been 
carried  on — Obiter, 

But  he  is  not  at  liberty  to  do  so 
under  the  old  style  or  firm,  although 
his  name  should  be  the  only  one 
appearing  iii  that  firm.  Nor  is  he 
at  liberty  in  any  other  manner  to 
hold  out .  that  he  is  carrying  on 
business  in  continuation  of  or  in 
succession  to  the  business  carried  on 
by  the  late  firm. 

The  term  "Goodwill"  defined. 
It  means  every  advantage  that  has 
been  acquired  by  the  old  firm  in 
carrying  oA  its  busitilBSS,  whether  con- 
nected with  the  premises  in  which 
the  business  whs  previously  chiTied 
on,  or  with  the  liame  of  the  late  firm. 

Upon  the  dissolution  of  a  parti 
nership,  which  had  been  carried  on 
for  a  considerable  time  by  John 
Douglas  and  bthers-  as  stuff  mer- 
chants, under  the  style  or  firm  of 
**John  DtmghM  4t  Canipantf^**  John 
Douglas  assigned  all  his  shares, 
rights,  and  interest  in  the  business, 
and  the  goodwill  thereof^  to  his  late 
partners  and  another;  who  thereupon 
proceeded  to  carry  on  the  business 
under  A  new  style  or  firm,  consisting 
of  their  own  names^  with  the  addi- 
tion of  the  words  "late  John 
Douglas  ^  Co:' 

tjpon  bill  filed  by  them,  John 
Douglas  was  restrained  by  injunc- 
tion from  resuming  br  carrying  on 
the  business  of  a  stuff  merchant  at 
or  iki  the  immediate  neighbourhood, 
either  alone  oi*  in  partnership  vith 
any  other  persons  whatsoever,  under 
the  style  or  firm  of  "  John  Douglas 
ir  Cb.^  or  in  any  other  manner 
holding  out  that  he  was  carrying  on 
the  business  of  a  stuff  merchant  in 
continuation  of  or  in  succession  to 
tlic  business  carried  on  by  the  late 
firm  of  John  Douglas  ^  Co.  Churton 
T.  Douglas f  174 

See  Will,  21. 


HEm,  POSTHUMOUS. 

See  Posthumous  Heir. 

HOUSES,  SUPPORT  FOR. 

See  £as£>[£Nt. 

HUSBAND  AND  WIFE. 

1 .  A  husband,  upon  a  treaty  fi»r 
separation  from    his  wife,   agreed 
with  a  trustee  to  pay  his  wife  an 
annuity  for  her  separate  use,  and 
also,  during  their  separation,  to  per- 
mit their  daughter,  then  an  infant^ 
but  now  of  f^e,  to  reside  with,  and 
be  under  the  control  of,  and  edu- 
cato'l  nnd  supported  by  her  mother  \ 
in  coiirlieration  whereof  the  wife 
(who  was  entidpil  under  her  mar- 
riage settlement  to  property  settled 
to  her  separate  use  without  power 
of  anticipation,)   agreed   with    the 
same  trustee  to  indemnify  her  hus- 
band in  respect  of  any  debt  on  her 
own  account  or  on  account  of  their 
daughter.     The  trustee  declining  to 
enforce  payment   of  arrears  of  the 
last-mentioned   annuity,   or  to  act 
any  longer  as  trustee  : — Heldy  first, 
that  this  was  a  voluntary  agreement 
on  the  part  of  the  husband,  no  con- 
sideration moving  from  the  trustee 
by  way  of  indemnity  or  otherwise, 
and  the  wife   having   no  power  to 
contract  so  as  to  bind  property  as  to 
which,  though  settled  to  her  separate 
use,  she  was  restrained  from  anticipa- 
tion.    Secondly,  that,  the  agreement 
being  voluntary  on  the  part  of  the 
husband,  the  Court  could  not  decree 
specific  performance  of  it  by  him,  or 
order  him  to  account  in  respect  of 
arrears  ;  nor  could  it  appoint  a  new 
trustee  in  the  only  mode  in  which  a 
trustee  could  be  effectually  appointed, 
viz.  by  ordering  the  husband  to  enter 
in  to  a  new  covenant  with  the  new  trus- 
tee.    Thirdly,  that,  there  being  no- 
thing to  implicate  the  trustee  in  any 
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concurrence  with  the  husband  to 
avoid  payment  of  the  annuity,  the 
Court  could  not,  under  the  prayer 
for  general  relief,  direct,  as  in 
Seagrave  v.  Seagrave{lS  Ves.  439), 
that  the  wife  should  be  at  liberty  to 
sue  in  the  name  of  her  trustee  upon 
giving  him  a  proper  indemnity. 

Besides,  the  stipulation  relative 
to  the  daughter  being  contrary  to 
the  policy  of  the  law,  semble — no 
action  on  the  agreement  would  lie; 
and  the  circumstance  of  the  daugh- 
ter's having  since  attained  twenty- 
one  would  not  affect  the  question. 

Practice  as  to  costs  where  a 
demuri'er  to  a  bill  for  specific  per- 
formance of  such  an  agreement  is 
allowed.     Walrond  v.  Walrond,    18 

2.  A  husband  expended  money  in 
necessary  repairs  of  property  of 
which  he  was  tenant  pur  autre  vie, 
the  remainder  beinjr  in  his  wife. 
The  estate  pur  autre  vie  having 
shortly  afterwards  expired,  and  a  di- 
vorce having  been  decreed  by  reason 
of  the  wife's  adultery,  the  husband 
filed  his  bill  to  have  the  amount  of 
his  expenditure  declared  a  charge 
upon  the  property.  To  this  bill  a 
demurrer  for  want  of  equity  was 
allowed.     Hamerv.  Tilsley^        486 

3.  A  promise  to  a  woman  about 
U>  marry  of  a  sum  of  money  "  to  be 
settled  for  her  benefit  previous  to 
the  marriage,"  if  communicated  to 
her  intended  husband,  entitles  her 
to  call  for  a  settlement  for  the  bene- 
fit of  her  children;  but  if  she  dies 
without  exercising  that  right,  her 
husband,  as  her  administrator,  is  en- 
til  led  absolutely,  to  the  exclusion  of 
the  issue  of  the  marringo.  Lovett  v. 
fjyvett,  118 

Sec  Will,  4. 

ILLEGAL  TRADING. 
See  Banking  Companies  Act. 


IMPLICATION,  DEVISE 
OVER  BY. 

See    Will,    I. 

IMPLIED  GIFT. 

See  Will,  20. 

INCUMBRANCES,  RIGHT  OF 
PURCHASER  TO  KEEP 
ON  FOOT. 

See  Vendors  &  Pcrchasees,  I 

INDIA  STOCK. 
See  Investment. 

INFRINGEMENT  OF 
PATENT. 

See  Patent,  3. 

INJUNCTION. 

See  Easement. 

Fraud,  Constructivb. 

Game. 

Goodwill. 

Merchant  Shipping  Act. 

Nuisance. 

INQUIRY  AT  CHAMBERS. 
See  Stat.  22  &  23  Vict.  c.  35,  Na  2. 

INSOLVENCY,  GIFT  OVEB 
ON. 

See  Bankruptcy. 

INSPECTION  OF  SAMPLES 
FOR  ANALYSIS. 
See  Patent,  3. 

INSURANCE  COMPANY. 

Individual  members  of  an  hsv^' 
ance  Company  (registered  under  the 
7  &  8  Vict.  c.  110),  which,  by  its 
policies,  has  provided  that  the  capita 
stock  and  other  the  property  of  the 
company  remaining,  at  the  ti^i^  ^' 
any  claim,  undisposed  of  and  in*?" 
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plicable  to  prior  claim?,  eh  all  aloiic 
be  liable  to  make  good  nil  claims 
thereunder,  and  that  no  shareholder 
shall  be  individually  liable  to  any 
such  claim  beyond  the  amount  un- 
paid of  his  shares  in  the  said  capital 
.  stock,  are  not  liable  under  the  Joint 
Stock  Companies  Winding-up  Acts 
to  calls  in  respect  of  the  amount  for 
which  judgment  has  been  recovered 
at  law  upon  any  policy,  beyond  the 
amount  unpaid  of  their  shares,  not- 
withstanding the  company  had  assets 
when  the  claim  was  made  under  the 
policy.  AthencBum  Life  Assurance 
Society y  In  re ;  and  Prince  of  Wales 
Life  Assurance  Society,  In  re,        80 

INTENTION,  REPRESENTA- 
TION  OF. 

See  Fbaud,  Constructive. 

INTEREST. 
See  Dbbtor  and  Creditor. 

INVESTMENT. 

The  Court  will  not  order  the  in- 
vestment of  a  trust  fund  in  the  stock 
created  under  the  India  Loan  Act, 
22  &  23  Vict.  c.  39. 

The  stock  created  under  the  last- 
mentioned  Act  is  not  East  India 
stock  within  the  meaning  of  Lord 
St.  Leonards'  Act,  22  &  23  Vict, 
c.  35,  s.  32.  Re  Colne  Valley  and 
Halstead  Railway,  528 

ISSL^   TAKING  BY  SUBSTI- 
TUTION. 

See  Will,  1 . 

JOINT  STOCK  COMPANY. 

1.  A  contract  between  a  company 
and  a  person  who  acts  as  a  director, 
whether  legally  appointed  or  not,  is 
within  the  prohibition  of  7  &  8  Vict. 
c.  110,  6.  29,  The  exception,  in 
that  section,  of  contracts  for  articles 


or  service^?,  the  subject  of  the  pro- 
per business  of  the  Company,  refers 
to  articles  and  services  supplied  or 
rendered  by  the  Company  to  a 
director,  and  not  to  tlio.se  supplied 
by  a  director  to  the  Company.  Re 
South  Essex  Gas  Light  and  Coke 
Company ;  Ex  parte  Stears,         480 

2.  Debentures  issued  by  directors 
under  the  seal  of  their  Company 
without  due  authority  cannot  be  en- 
forced by  members  of  the  Company 
who  accepted  them  after  having 
been  present  at  the  meeting  where 
the  issue  of  the  irregular  debentures 
was  sanctioned;  and  bona  fide  trans- 
ferees for  value  from  such  share- 
holders are  in  no  better  position. 
Neither  can  strangers  who  have  ac- 
cepted such  irregular  debentures 
with  information  that  the  conditions 
on  which  they  were  issuable  had  not 
been  fulfilled,  or  their  assignees,  en- 
force them  as  valid  legal  securities. 

But  where  the  moneys  advanced 
on  such  irregular  securities  have 
been  applied  by  the  Directors  for 
the  benefit  of  the  Company,  and  the 
shareholders  have  acquiesced  in  the 
transaction,  the  Company  and  the 
shareholders  are  precluded  from  dis- 
puting their  liability  to  repay  the 
advance.  And  where  payment  of 
6  per  cent,  interest  was  made  pur- 
suant to  such  debentures  without 
objection  on  the  part  of  the  share- 
holders— Held,  that  the  debenture- 
holders,  though  not  entitled  to  re- 
cover on  the  debentures  themselves, 
were  entitled  to  subsequent  interest 
at  the  same  rate  on  their  advances. 
Re  Magdalena  Steam  Navigation 
Company,  690 

JOINT    STOCK    COMPANIES' 
REGISTER  DEED. 

Set  Joint  Stock  Companies  Wind- 
ing UP  Acts. 
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JOINT    STOCK    COMPANIES 
WINDING-TJP  ACTS. 

1.  Receipt  of  dividends  upon  his 
shares,  held  to  render  the  share- 
holder liable  as  a  contributory  to  a 
joint  stock  company  registered  under 
the  Act  7  &  8  Vict.  c.  110,  not- 
withstanding the  company's  deed, 
when  he  executed  it,  contained  a 
false  skin  (fraudulently  inserted  by 
some  of  the  directors)  purporting  to 
limit  the  liability  of  shareholders  to 
the  amount  of  their  shares  ;  upon 
the  gi'ound  that  it  is  the  duty  of 
every  shareholder  in  such  a  company 
to  acquaint  himself  with  the  pro- 
visions of  the  deed  as  registered. 

The  representation  by  an  officer 
of  a  registered  joint  stock  company 
as  to  the  effect  of  a  deed,  which  it 
forms  no  part  of  his  duty  to  ex- 
pound, will  not  release  the  party 
signing  the  deed  from  his  liability 
to  contribute^ Oilier.  In  re  The 
Athenceum  Life  Asstivance  Society: 
Sheffield's  case,  451 

2.  Semble,  an  order  for  a  call 
made  in  chambers  under  the  Wind- 
ing-up Acts  is,  for  the  purpose  of 
appeal,  to  be  regarded,  not  as  an 
order  of  the  V ice-Chancellor,  but  as 
analogous  to  an  order  made  by  a 
Master,  and  is  subject  to  the  pro- 
visions of  the  99th  section  of  the 
Winding-up  Act,  1848,  and  not  to 
those  of  the  33rd  section  of  the 
Act  of  1849. 

Therefore,  on  a  case  for  in- 
dulgence in  respect  of  time  being 
made  out,  le^ve  was  given,,  after  a 
lapse  of  more  than  three  weeks,  to 
appeal  to  the  Court  from  the  order 
ip  chambers.  He  London  and  Ext- 
ern Banking  Corporation;  Ex  parte 
Longworth's  Executors j  461 

3.  The  deed  of  settlement  of  an 
Assurance  Con>pany  prpyidpt}  th?it 
every  policy  sjioiild[  contain  a  refe- 


rence to  the  deed,  and  a  proviso  that 
it  should  take  effect  only  out  of  the 
funds  which  "should,  under  the 
provisions  of  the  deed  at  the  time 
when  the  liability  should  accrue,  be 
at  the  disposal  of  the  directors." 
It  also  directed  that  all  sums  insured 
should  be  paid  three  months  after 
proof  of  death,  that  a  capital  fund 
and  a  life  assurance  fund  should  be 
formed  from  the  subscriptions  and 
the  premiums  respectively,  that  the 
latter  was  to  be  applied  in  payment 
of  management,  expenses,  and  losses 
on  policies,  and  that  any  deficiency 
was  to  be  made  up  by  the  capital 
fund. 

A  policy  was  granted,  stipulating 
that  the  funds  remaining  ^t  ^e 
time  of  any  clain^  or  demand  un- 
applied and  undisposed  of,  and  in- 
applicable to  prior  demands  pur- 
suant to  the  deed,  should  be  liable 
to  answer  the  demand,  and  nega- 
tiving individual  liability  ; — Held^ 
that  this  constituted  a  chaise  on 
the  funds,  and  that  it  took  priority 
from  the  date  of  proof  of  4e&th, 
although  not  payable  until  $hree 
months  later. 

Whether  moneys  improperly  ab- 
stracted from  the  funds  of  (he 
Company  for  payment  of  dividends 
which  had  not  been  earned,  or  oth^r 
purposes,  could  be  required  to  be 
recouped  in  winding-up  proceedingsi 
and  whether  debts  due  to  simplq 
contract  creditors,  as  to  which  there 
was  no  limit  to  the  Bbarehol4er§* 
liability,  could  be  marshalled  so  as 
to  make  a  call  pro  tanto  available 
for  the  policy  holders — QMcere,  Be 
AthencBum  Life  Assurance  Society,  Ex 
parte  Prince  of  Wales  LiJ^  Assur- 
ance Society,  633 

4.  A  shareholder  in  ^  company  in 
extremis  is  entitlec}  to  traftsftr  hia 
shares  to  any  one  out  and  outi  bu| 
a  duly  registered  transfer  to  |i  it^^^ 
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UEN. 
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for  the  transferor — executed  with 
the  intention  of  getting  rid  of  lia- 
bility, and  reserving  the  benefit  of  the 
shares — does  not  relieve  the  trans- 
feror from  his  liability,  even  where 
the  deed  of  settlement  declares  that 
trusts  shall  not  be  recognised,  and 
that  the  person  on  the  register  shall 
be  deemed  the  beneficial  owner  of 
the  shares.  Chinnock's  case:  Re 
AthenceumL\fe  Assurance  Society ^  714 

See  Bans:ikg  Companies  Aot. 
Iksubange  Company. 

JUDGMENT. 

See  Venpobs  &  Pubchasers,  2. 

JURISDICTION. 

The  Plaintiffs  were  a  company 
of  shipowners,  on  whose  behalf  the 
Defendant,  as  their  broker,  had 
effected  policies.  Plaintiffs  had  in- 
stituted proceedings  in  a  competent 
court  in  Genoa  against  the  Defendant 
for  an  account,  to  which  suit  the 
Defencjant  had  appeared.  Before 
final  decree  in  the  foreign  court,  the 
Defendant  commenced  actions  in 
England  against  the  insurers  upon 
one  of  the  policies  which  had  resulted 
in  a  loss  : — Held^  on  demurrer,  that 
it  was  competent  for  the  Plaintiffs  to 
file  a  bill  to  restrain  the  action,  and 
to  have  a  receiver  of  the  policy 
moneys  pending  the  foreign  litiga- 
tion. The  Transatlantic  Company  v. 
Pietroniy  604 

See  Husband  and  Wife,  2. 

Mebchant  Shipping  Acts. 

Patent, 

Settled  Estates  Act. 

JURISDICTION,  TRUSTEE 

OUT  OF  THE. 

See  Tbustee  Act,  1850. 

JUS  TERTII. 
See  Fbaud. 


LACHES. 

See  Annuity. 

Family  Compact. 

Joint      Stock       Companies 

Winding-up  Acts. 
Nuisance. 

Pboduction  op  Documents. 
Specific  Pebfobmance. 

LANDS    CLAUSES  CONSOLI- 
DATION ACT. 
See  Metbopolis  Local  Manage- 
ment Aot. 

LAPSE. 
See  Will,  1,  8. 

LEASE. 
See  Appobtionment. 

LEASE,  SURRENDER  OF. 
See  Fbaud,  Constbuctivb. 

LEASES  AND  SALES  OF  SET- 
TLED ESTATES  ACT. 

See  Settled  Estates  Act. 

LEGACY,  CUMULATIVE. 

See  Will,  12. 

LIABILITY,  LIMITED. 
See  Insubance  Company. 

LIEN. 

Stockbrokers  advancing  to  bank- 
ers, their  customers,  a  specific  loan 
upon  specific  securities,  have  thereon 
not  onlj  a  special  lien  in  respect  of 
such  loan,  but  also  a  general  lien  in 
respect  of  whatever  else  may  be  duo 
to  them  from  the  bankers  on  account 
of  their  general  business  transac- 
tions ; — the  rule  in  such  cases  being, 
that  the  general  lien  is  not  excluded 
by  a  special  contract,  unless  the  spe- 
cial contract  be  inconsistent  with  it. 

And  the  circumstance  that  the 
securities,   though    treated  by   the 
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LIEN. 


MERGER  OF  CHARGE. 


bankers  as  their  own,  belonged,  in 
fact,  to  third  parties,  if  not  known 
to  the  brokers  when  making  the  ad- 
vance, doe",  not  affect  their  right  to 
a  general  lien.  Jones  v.  Pepper- 
conie,  430 

See  Bills  of  Exchange. 
Merchant  Shipping. 

LIMITATIONS,  STATUTE  0B\ 

See  Annuity. 

LIMITED  LIABILITY. 
See  Insurance  Company. 

LUNATIC. 

Where  a  person  of  unsound  mind 
had  been  maintained  in  a  lunatic 
asylum  by  his  parish,  a  portion  of 
the  capital  of  a  fund  belonging  to 
him,  which  had  been  paid  in,  under 
the  Trustee  Relief  Act,  was  ordered 
to  bo  applied  in  defraying  the  past 
charges  of  the  parish. 

Whether,  under  the  above  circum- 
stances, justices  have  jurisdiction  to 
order  seizure  of  capital,  or  only  of 
income — Quwre. 

The  Court  has   a    discretion   to 
order  such  repayment  or  not,  as  it 
may  think  most  for  the  benefit  of  i 
the  lunatic.  Ee  Buckley's  Tmst^  700  ! 

MAILS. 
See  Bond. 

MAINTENANCE. 

See  Attorneys. 

Railway  Company. 

MARSHALLING. 
See  Joint  Stock  Companies  Wind- 
ing-up Acts. 

MERCHANT  SHIPPING. 

The  master  of  a  ship  held  entitled 

to  a  lien  upon  the  freight  in  respect 

of  expenses  and  liabilities  incurred 

by  him  abroad   in  supplying  pro- 


visions, and  putting  up  fittings, 
required  by  certain  ch^terparties 
concluded  by  him  abroad  on  behalf 
of  the  owner.  Bristowt  v.  Whit- 
morey  96 

MERCHANT  SHIPPING  ACTS. 

Under  the  Merchant  Shipping 
Act,  1854,  the  registry  of  a  bill  of 
sale,  which,  though  purporting  to 
be  valid,  so  that  the  Registrar  has 
no  alternative  but  to  register  it,  is 
in  fact  invalid,  gives  no  title,  even 
at  law,  to  the  person  thereby  rois- 
tered as  sole  owner  of  the  ship. 

Therefore,  where  a  bill  of  sale 
though  executed  by  the  person 
named  for  that  purpose  by  the 
Plaintiff,  the  then  owner  of  the  ship, 
and  purporting  in  all  other  respects 
to  be  made  in  conformity  with  the 
certificate  of  sale,  was,  in  fact,  made 
for  less  than  the  minimum  price 
specified  in  the  certificate,  and  the 
ship  was  registered  in  the  name  of 
the  purchaser  as  sole  owner  : — Heldj 
that  the  registry  was  void ;  and,  the 
ship  having  been  sold  by  arrange- 
ment pending  the  suit,  the  Plaintiff 
was  held  entitled  to  the  net  proceeds 
of  the  sale. 

Whether,  under  the  Merchant 
Shipping  Acts  of  1854  and  1855, 
this  Court  has  jurisdiction  to  inter- 
fere with  a  title  acquired  at  law  by 
the  registration  of  a  valid  bill  of 
sale  of  a  ship — Quaere, 

The  65th  section  of  the  Merchant 
Shipping  Act,  1854,  does  not  deprive 
this  Court  of  its  ordinary  jurisdic- 
tion to  protect  property  during  liti- 
gation.    Orr  V.  Dickinson^  1 

MERGER  OF  CHARGE, 
Where  a  tenant  in  fee  of  lands 
becomes  entitled  to  a  charge  there- 
upon, the  fact  that  a  merger  of  the 
charge  would  give  priority  to  other 
charges  affords  sufficient  presumption 
to  rebut  merger ;  and  it  is  not,  in 
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general,  necessary  to  inquire  into 
the  relative  Taluo  of  the  estate  and 
the  charges  which  would  bo  so  let 
in.  But,  sembUy  it  is  essential  that 
the  charges  on  which  the  presump- 
tion against  merger  is  founded  should 
be  substantial  charges.  Hichards  v. 
Richards,  754 

METROPOLIS  LOCAL  MAN- 
AGEMENT  ACT. 

Under  the  Metropolis  Local  Man- 
agement Act,  the  Metropolitan  Board 
may  execute  any  works  comprised 
within  the  terms  of  the  135th  sec- 
tion, making  compensation  for  da- 
mage, without  first  acquiring  the 
land  under  the  provisions  of  sects. 
150 — 153,  and  of  the  Lands  Clauses 
Consolidation  Act,  notwithstanding 
that  the  works  may  be  of  such  a 
character  as  to  involve  an  actual 
taking  of  land,  and  may  bo  within 
the  powers  of  sects.  1 50—1 53.  North 
London  Eailwat/  Company  v.  Metro- 
politan Board  of  Works ;  Winter  v. 
Metropolitan  Board  of  Works,      405 

MINING. 
See  Easement. 

MISREPRESENTATION. 

See  Fraud,  Constructive. 
Surety. 

MISREPRESENTATIONS  BY 
COMPANY'S  OFFICER. 

See  Joint  Stock  Companies  Wind- 
ing-up Acts. 

MISTAKE. 
See  Will,  7. 

MISTAKE,  RELEASE  UNDER. 
See  Fraud. 

"MONEY." 
See  Will,  8,  9. 


MORTGAGE. 

Where  two  or  more  successive 
mortgagees  advance  tlieir  money 
upon  the  security  of  real  property, 
without  notice  of  a  prior  trust 
fraudulently  concealed  by  the  mort- 
gagor, the  first  mortgagee  taking  a 
mortgage  of  the  legal  estate,  the 
last  mortgagee  is  at  liberty,  after 
notice  of  the  trust,  and  pending  a 
suit  by  the  cestuis  que  trust  for  re- 
demption of  the  first  mortgage,  to 
pay  ofiTall  the  prior  mortgages,  and, 
u))on  getting  in  the  legal  estate,  to 
hold  it  until  all  the  moneys  ad- 
vanced by  him  have  been  paid  in 
full.     Bates  v.  Johnson,  304 

See  Surety. 


MORTGAGE   OF    CHATTELS. 

See  Lien. 

MORTGAGED  ESTATE,  PUR- 
CHASE OF. 

See  Vendokj?  and  Purchasers,  3. 


MORTGAGEES'  COSTS. 
See  Mortgagor  and  Mortgagee. 


MORTGAGOR  AND  MORT- 
GAGEE. 

Where  a  mortgagee  has  been  put 
to  expenses  in  defending  the  title  to 
the  estate,  the  defence  being  for  the. 
benefit  of  all  parties  interested,  he  is 
entitled  to  charge  such  expenses 
against  the  estate;  but  if  his  title  to 
the  mortgage  only  is  disputed,  the 
costs  of  his  defence  should  not  be 
borne  by  the  estate  as  against 
parties  interested  in  the  equity  of 
redemption,  unless  they  can  bo 
shown  to  have  concurred  in  or 
assisted  the  litigation.  Parker  v. 
Watkinsy  133 


802  MORTMAIN. 

MORTMAIN. 

See  Will,  12. 

MOTION,   ABANDONED. 

SembUf  it  is  too  late  to  ask  for  the 
costs  of  an  abandoned  motion  at  the 
hearing.  Certainly  too  late  on 
speaking  to  the  minutes. 

Notice  of  motion  having  been 
given,  the  motion  was  ordered  to 
stand  over  to  a  day  named.  In  the 
interval  the  bill  was  amended,  a  new 
notice  given,  and  the  original  motion 
was  not  again  brought  on  : — Held, 
that  this  was  an  abandoned  motion. 
Eccles  V.  Liverpool  Borough  Banh^ 
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MOTION,  SAVING. 
SeeVno  Confbsso. 

MOTION  TO  DISMISS. 

Where  a  Plaintiff,  after  receiving 
notice  of  motion  to  dismiss  for  want 
of  prosecution,  filed  replication  and 
gave  notice  thereof  and  tendered 
208.  costs — Held^  that,  the  tender  not 
having  been  made  until  after  the 
Defendant's  brief  had  been  delivered, 
the  Defendant  was  not  bound  to  ac- 
cept the  tender,  but  was  entitled  to 
his  costs  actually  incurred,  and 
might  bring  on  the  motion  for  that 
purpose. 

There  is  no  practice  as  to  209. 
being  the  proper  tender,  but  Defen- 
dant is  entitled  to  taxed  costs. 
Hughes  v.  Leuns,  696 

See  QuTf^AWBT. 

MUNICIPAL  CORPORATION. 

An  agreement  bet\yeen  a  municipal 
corporation  and  tl^e  clerk  of  the  peace 
of  the  borough,  on  his  ftppointment, 
that  h^  sh(ill  acpept  f^  fixed  salary  in 
li^U  of  his  fees,  and  that  any  g]}]pp)u| 


NUISANCE. 

of  fees  above  the  salary  shall  be  pud 
into  the  borough  fund,  is  illegal. 

Therefore,  to  a  bill  by  a  corpora- 
tion against  the  clerk  of  the  peace  of 
the  borough,  alleging  such  an  agree- 
ment and  praying  an  account  of  sur- 
plus fees,  a  demuiTcr  was  allowed. 

Semble,  that,  where  both  salary 
and  fees  had  been  received  for  the 
same  period,  a  bill  would  lie  for  an 
account  of  the  salary  ;  and  liberty  to 
amend  accordingly  was  granted  for 
the  purpose  of  effectually  raising  this 
point  in  the  pleadings.  Corporation 
of  Liverpool  v.  Wright^  359 

NEXT  OF  KIN. 
SeeWiUyS,  H. 

NOTICE. 

NUISANCE. 

A  road  was  altered  in  1855,  in  a 
manner  which  the  Plaintiff  consi- 
dered likely  to  retard  the  escape  of 
water  in  time  of  flood,  and  thus  to 
aggravate  the  mischief  done  by 
floods  to  Plaintiff's  property,  and 
especially  to  do  him  serious  damage 
on  the  occurrence  of  great  floods — 
such  as  might  be  expected  every 
twenty  or  thirty  years.  While  the 
works  were  in  progress,  in  Fe]>ruary, 
1855,  Plaintiff  threatened  to  take 
proceedings  to  stop  them.  After 
their  completion,  slight  floods  oc- 
curred in  1855  and  1856  without 
doing  serious  mischief,  and,  in  1857, 
a  great  flood  occurred  ;  shortly  afler 
which,  in  December,  1857,  the  Plain- 
tiff filed  a  bill  to  have  the 'road  re- 
stored to  its  pOQditipn  before  1855, 
anil  to  have  compens^t'i^^  ^^^  ^^ 
damage  done  by  tlie  flood  of  1857. 

Held,  that  the  fact  of  no  serious 
damage  being  done  in  the  interval 
did  not  exci|8e  tb^  ^pifaQliflfs  delay. 


NUISANCE. 
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and  that  he  was  not  entitled  to  have 
the  bill  retained  pending  a  trial.  The 
bill  accordingly  dismissed  with  costs, 
without  prejudice  to  any  proceed- 
ings at  law. 

Semble,  that  the  Chancery  Amend- 
ment Act,  1858,  does  not  extend  the 
jurisdiction  of  the  Court  to  cases 
where  there  is  a  plain  common  law 
remedy,  and  where  the  Court  would 
not  have  interfered  before  that 
statute.     Wicks  v.  Hunt,  372 


OFFICES  OF  JOINT  STOCK 
COMPANIES. 

See  Joint  Stock  Cqmfakies  Wind- 
ing-up Acts. 


OUTLAWRY. 

A  bill  maj  be  ^isniissed  for  want 
of  prosecution  while  the  Plaintiff  is 
an  o\itlaw.  Knowles  v.  Rhydydefed 
Colliery  Company^  630 

OUTLAWRY  OF  PLAINTIFF, 
HOW  TAKEN  ADVANTAGE 
OF. 

Plaintiff  moved  \o  enlarge  the 
time  for  closing  evidence,  Between 
the  date  of  the  notice  of  motion  and 
the  time  of  moving,  proceedings  in 
outlawry,  which  had  been  taken 
against  the  Plaintiff,  were  completed: 
— Heldf  that  the  outlawry  might  be 
urged  as  an  answer  to  the  Plaintiff's 
motion  without  having  been  pleaded. 
£nawlu  v.  Bhydydefed  Colliery  Com- 
pani^  514 

QYfi^SEEJJS  OF  PARISH, 

See  Lunatics. 

PAPfN^RSmP. 

Si$  Dbbtob  and  Orebitob. 
Goodwill. 


PATENT. 

1.  The  specification  of  an  inven- 
tion, which  consists  in  the  use  of 
known  materials  in  new  proportions, 
is  not  necessarily  bad  for  uncertainty, 
though  the  patentee  does  not  limit 
himself  to  the  precise  proportions 
recommended. 

A  specification  stated  in  substance, 
tl^at  the  usual  practice  in  the  manu- 
facture of  type  was  to  employ  lead 
and  antimony,  and  in  some  cases  to 
add  a  small  per-centage  of  tin;  that 
the  object  of  the  invention  was  to 
obtain  tougher  metal,  by  employing 
tin  in  large  proportions  with  anti- 
mony, greatly  reducing  or  wholly 
omitting  the  use  of  lead;  that  th^ 
best  proportions  were  aeventy-five 
of  tin  and  twenty-five  of  antimony, 
but  that  this  Height  be,  to  some 
extent,  varied;  and  that,  if  lead 
were  used,  it  must  not  exceed  fifty 
per  cent,  of  the  whole — one  part  of 
antimony  to  three  qf  tin,  or  tin  and 
lead,  being  the  best: — Held,  on  de- 
murrer, that  the  specification  was 
not  bad  on  the  face  of  it  for  un- 
certainty, and  that  the  evidence  of 
persons  acquainted  with  the  usual 
modes  of  manufacture  was  necessary 
to  deteimine  whether  the  invention 
was  stated  with  suflicient  precision. 
The  Patent  Type  Founding  Company 
V.  Richard,  381 

2.  Where  a  patent  is  vested  in 
trustees  upon  trust  for  several 
tenants  in  commoii  or  joint  tenants 
— Qu€Pre,  whether  any  one  of  them 
is  at  liberty  to  work  the  patent  on 
his  own  account  Hancock  y.  Bew- 
ley,  6pl 

3.  The  Plaintiffs  wpi'e  pwners 
of  a  type  founding  patentt  The 
Defendant  was  a  printer  who  used 
types  alleged  to  $e  cploi^rfthlg  imi- 
tations of  the  type  patented  by  the 
Plaintiff.  On  a  bill  for  injunction 
T-Held,  that  the  Oourt  had  Jurisdie- 
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tion  on  motion  to  order  the  De- 
fendant to  deliver  a  sample  of  typo 
to  the  Plaintiffs  for  analysis  ;  and 
order  accordingly. 

Held  also,  that  laches  sufficient  to 
defeat  the  Plaintiffs*  right  to  an 
interlocutory  injunction  was  no  bar 
to  an  order  on  the  same  motion  for 
inspection  and  samples.  Patent 
Type  Founding  Company  v.  Walter^ 
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PATENT  CASES. 
See  Pkactick,  2. 

PENALTIES. 

See  Answer. 

AxTORiraTS  AND   SOLICITORS. 

PERPETUITY. 

See  Charity. 

PETITION,  SERVICE  OF. 
See  Stat.  22  &  23  Vict.  c.  35. 

«*  PLANT  AND  GOODWILL" 
OF  BUSINESS.     . 

See  Will,  2L 

PLEA,  DOUBLE. 

See  DoMiciL. 

PLEA  IN  BAR. 

See  DoMiciL. 

PLEADING. 

See  Answer. 

Attorneys  and  Solicitors. 
Solicitor,  Change  of. 

POSTHUMOUS  HEIR. 

A  posthumous  heir  is  entitled  to 
the  rents  of  a  descended  estate  only 


from  the  date  of  his  hirth,  whether 
the  prior  rents  have  been  actually 
received  or  not.  \^Goodale  v.  Gaw^ 
tkorne  not  followed.] 

An  estate  which  by  virtue  of  a 
settlement  devolves  on  a  posthumous 
heir  as  tenant  in  tail  by  descent^  is 
not  a  settled  estate  within  the  opera- 
tion of  10  &  11  Will.  3,  c.  16. 
Richards  v.  Richards,  754 

POST  OFFICE. 
See  Bond. 


POWER. 

See  Will,  20. 

POWER,  EXECUTION  OF. 

See  Will,  15. 

POWER  OF  APPOINTMENT. 

See  Trust,  1. 
Trusts,  Cross. 
Will,  10. 

POWER  OF  DISPOSITION  AT 
DEATH,  AFTER  ESTATE 
FOR  LIFE. 

See  Will,  16. 

PRACTICE. 

1 .  This  Court  has  no  power,  either 
under  Sir  George  Turner's  Act  (13 
&  14  Vict,  c,  35),  or  under  the 
Chancery  Amendment  Act  (15  &  16 
Vict.  c.  86),  to  make  a  declaration, 
in  the  lifetime  of  the  tenant  for  life, 
with  regard  to  the  interests  of  parties 
entitled  in  reversion,  unless  it  shall 
be  necessary  to  do  so  for  the  admi- 
nistration of  an  estate,  or  in  order 
to  grant  the  Plaintiff  the  relief  to 
which  he  is  entitled.  Gosling  y. 
Gosling,  265 


PRACTICE. 


PRODUCTION  OF  DOCUMENTS. ^5 


2.  Since  the  Act  2i  k  22  Vict.  c. 
27,  8.  2,  empowering  the  Court  to 
award  damages  in  cases  in  which  it 
has  jurisdiction  to  entertain  an  appli- 
cation for  an  injunction  against  the 
conmiission  of  anj  wrongful  act,  the 
Court  will  be  more  strict  than  ever 
in  requiring  the  Plaintiff,  as  a  con- 
dition previous  to  his  obtaining  an 
interim  injunction  against  the  alleged 
infringement  of  a  patent,  to  abide  by 
any  order  it  may  make  as  to  damages. 
Tuck  V.  Silver,  218 

See  Motion,  Abandoned, 
outlawby. 
Revivob. 


PRECATORY  WORDS. 

See  Tbust,  1. 

PRESCRIPTION. 

See  Easement. 

PRINCIPAL  AND  SURETY. 
See  Fbaud. 

SUBETT. 

PRIORITIES. 

See  Joint  Stock  Companies  Wind- 
ing-up Acts, 
mobtoaoe,  1. 

PRIVILEGE  NOT  TO 
ANSWER. 

See  Answeb. 

PRO  CONFESSO. 
1.  The  motion  for  leave  to  take  a 
bill  pro  confesso  against  an  abscond- 
ing Defendant  may  be  saved  on  the 
day  mentioned  in  the  advertisement 
in  the  OazeUey  until  the  next  seal, 


without  mentioning  such  saving 
expressly  to  the  Court. 

To  set  down  a  bill  to  be  taken  pro 
confesso  against  a  sole  Defendant, 
the  Record  and  Writ  Clerks  must 
grant  a  certificate  that  the  cause 
is  in  a  fit  state  to  be  set  down, 
and  a  petition  for  the  fiat  of 
the  Lord  Chancellor  is  not  neces- 
sary. 

Form  of  decree  pro  confesso 
against  a  sole  Defendant,  to  raise  a 
legacy  charged  on  real  estate. 
Torr  V.  Torr,  660 

2.  When  a  decree  is  made  on  a 
bill  taken  pro  confesso,  against  a 
Defendant  out  of  the  jurisdiction, 
the  summons  to  proceed  upon  the 
decree,  as  well  as  the  decree  itself, 
ought  to  be  served  upon  the  Defen- 
dant; and  no  proceedings  in  cham- 
bers under  the  decree  ought  to  be 
taken  until  the  expiration  of  the 
time  limited  for  setting  aside  the 
decree.     Golden  v.  Newton,         720 

PRODUCTION  OF  DOCU- 
MENTS. 

It  is  a  matter  of  course  to  allow 
a  Defendant's  books  in  use  for  daily 
business  to  be  produced  at  the  place 
where  the  trade  is  carried  on, 
instead  of  being  deposited  at  the 
Record  and  Writ  Clerks'  Office; 
this  indulgence  may  be  refused 
where  there  is  ground  for  a  sus- 
picion that  the  books  will  be 
tampered  with.  But  the  fact  of 
alterations  alleged  to  be  fraudulent 
having  been  made — Held  not  to  be 
a  sufficient  ground  for  such  refusal, 
where  the  alterations  were  dis- 
covered by  the  PlaintiflT  a  year  and 
a  half  before  any  attempt  to  have 
the  books  removed  from  the  De- 
fendant's custody. 

Form  of  special  order  for  pro- 
duction of  books  at  the  place  of 
business.     Mertens  v.  Haighy       735 


806    RAILWAY  COMPANY. 


RESIP^ABY  BEQUEST. 


PROTECTION  OF  PROPERTY 
PENDING  LITIGATION. 

iS^ee  JuRisDiotiON,  1. 

MeUchakt  Shippdcg  Acts. 


PROTECTOR  TO  A  SETTLE- 
MENT. 

Set  Fines  and  Recoveries  Aboli- 
tion Act. 

RAILWAY  COMPANY. 

Railway  stock  was  purchased  for 
the  Plaintiff,  and  paid  fbr  by  him. 
By  a  mistake  of  the  broker,  the 
transfer  was  executed  by  the  rendol^ 
to  a  wrong  ti-ansferec.  The  name 
of  the  traiisferee  was  aflerwards 
struck  out,  and  the  PlaintifTs  name 
interlined,  thd  initials  of  the  vendol* 
being  placed,  without  his  authority, 
opposite  to  the  correction .  The  trans- 
fer so  tiltercd,  was  executed  by  the 
Plaintiff  and  registered  by  the  Com- 
pany, in  ignorance  of  the  fact  that 
the  initials  were  not  written  by  the 
vendor.  The  vendor  made  no  claim 
to  the  stock,  and  the  Plaintiff  after- 
wards instituted  a  suit  on  behalf  of 
nil  the  shareholders  to  set  aside  a 
traffic  agreement  between  the  Com- 
pany and  certain  other  railways. 
The  Company,  after  the  institution 
of  the  suit,  being  informed  by  the 
Vendor  that  the  initials  were  not  in 
his  handwriting,  re-transferred  the 
stock  into  the  name  of  the  vendor, 
and  pleaded  tliat  the  iPlaintiff  was 
not  a  sliareholder  : — 

Heldy  that  the  Plaintiff  was  not  a 
shareholder,  and  had  no  interest  to 
entitle  him  to  maintain  the  suit;  and 
that  this  would  have  been  so,  even 
if  the  Company  had  abstained  from 
striking  his  name  off  the  register;  and 
the  bill  was  dismissed  accordingly. 

The  purchase  of  shares  in  a 
Company,  for  the  puipose  of  insti- 


tuting a  suit  to  restrain  the  etUrying 
out  of  an  agreement  alleged  to  bis 
i}legal,  is  not  maintenance,  or  any- 
thing savouring  of  tnalntenance^ 
Hare  v.  London  and  North-Wtetem 
Railway  Con^at^^  722 

See  Bond. 

"READt  MONEY.^ 
See  Will,  8. 

RECEIVER. 

See  Cai^aL  Act5. 

REDEMPTION  SUIT. 
See  MoktalGfi,  li 

REGISTER. 
See  Railway  Cohpakt. 

REGISTfeftED  DEED. 
See  Joint  Stock  Companies  Wind- 

INO-tTPACTB. 

REGISTRY  OF  BILL  OP 

SALE. 

See  MEROttANt  SttiPlPiKG  Acts. 

REHEARINGx 
See  FAMiLt  Gottpiof . 

feEMAtNDER. 

;SVc  Will,  11. 

RENTS,  RIGHT  OF  POST- 
HUMOUS  HEIR  TO. 

See  PosXHUHouB  Hkib. 

RESIDUARY  teEQUESt. 
See  Trust^  1* 


RESIDUE. 


SETTLED  ESTATES  ACT.  807 


RESIDUE. 
See  Will,  C. 

"  RESIDUE  AND    REMAIN- 
DER." 

See  Will,  3. 

RESTS,  PERIODICAL. 
Stt  Statute  of  Limitations. 

REVERSIONARY 
INTERESTS. 

See  Pbactioe,  L 

REVIVOR. 

Plaintiff  was  tenant  for  life,  with 
contingent  reinainders  to  his  chil- 
dren, with  remainder  to  a  Defendant 
for  life,  with  contingent  remainder 
to  his  first  son  who  should  attain 
twenty -one  and  survive  him.  After 
bill  fifed  and  befere  decree,  the 
Defendant's  eldest  son  was  bom. 
Aftet  decree,  Plaintiff  died  without 
having  had  anjr  issue.  On  an  appli- 
cation on  behalf  of  the  infant  son  of 
the  Defendant  for  a  revivor  order — 
Held^  that  a  bill  in  the  nature  of  a 
bill  of  supplement  and  revivor  was 
necessaiy.     Waits  v.  Watts^      681 

REVOCATION. 
See  Will,  7,  17. 

RIGHT  OF  WAY» 
Set  Canal  Acts. 

SALARY. 
See  Municipal  Cobpobation. 

SAMPLES,  INSPECTION  OF. 

See  Patent,  8. 

SEA  VIEW. 

See    FbAUI>^  CONSTBUCTlTSf 


SEAL,  GRANT  NOT  UNDER. 

See  Game. 

SECURITY. 
See  Surety. 

SEPARATE  USE. 

See  Fines  and  Recoveries  Abo- 
lition Act,  2. 
Trust,  1. 
Will,  4. 

SEPARATION. 
See  Husband  and  Wife. 

SERVICE  Oi^  SUMMONS  TO 
PROCEED. 

See  Pro  Confesso. 

SETTLED  ESTATE. 
^«e  Posthumous  Heir. 

SETTLED  ESTATES  ACT. 

It  is  competent  to  a  purchaser, 
under  the  Leases  and  Sales  of 
Settled  Estates  Act,  to  object,  at  any 
time  before  completion,  that  the 
order  for  sale  was  in  excess  of  the 
jurisdiction  of  the  Court. 

SenibUy  nevertheless,  that  the  con- 
veyance when  completed  will  give 
an  indefeasible  title  by  virtue  of 
sect.  28,  notwithstanding  any  excess 
of  jurisdiction. 

Semble,  it  is  not  necessary  that 
the  proceedings  under  the  Act 
should  specify  the  particular  settle- 
ment to  which  the  property  is  at 
the  time  subject,  provided  the  pro- 
perty be  sufficiently  identified  and 
be  actually  under  settlement. 

Semble,  the  Court  has  jurisdiction 
to  order  a  sale  under  the  Act^  not- 
withstanding the  existence  of  powers 
under  which  the  proposed  sale  may 
be  effected.  Re  ThompsorCa  Settled 
Estates;  Greeny   Thompsofi^      418 


SETTLEMENT. 


SPECU^IC  PERFOliMANCE. 


SETTLEMENT. 

Iq  a  settlement  of  a  wife's  pro- 
perty, which  contained  provisions 
for  children  and  other  issue  of  the 
marriage,  and  in  default  of  such 
issue  a  general  power  in  the  wif(3, 
but  no  express  limitation  in  favour 
of  the  issue  of  a  second  marriage  : 
— Held,  that  an  ultimate  limitation 
to  the  wife's  next  of  kin  "  as  if  she 
had  died  intestate  and  mw wamec?," 
was  to  be  read  "  as  if  she  had  died 
intestate  and  a  wi(hn\^^  Mitchell  v. 
Colh,  674 

See  Bankruptcy. 

Husband  and  Wife. 


SHAREHOLDER. 
See  Railway  Company. 

SHIPPING. 

See  Merchant  Shipping. 
Merchant  Shipping  Acts. 

SOLICITOR,  CHANGE  OF. 

After  decree  in  original  suit,  a 
fresh  bill  was  filed  by  some  of  the 
Plaintiffs,  for  the  purpose  of  pro- 
secuting the  suit  by  a  separate 
solicitor.  A  demurrer  was  allowed, 
notwithstanding  the  bill  averred  it 
was  impossible  that  the  suit  could 
be  continued  by  the  parties  as  co- 
plaintiffs.     Peareth  v.  Peareth,      58 

SOLICITORS. 

See  Attorneys  and  Solicitors. 

SPECIFIC  PERFORMANCE. 

L  Where  an  incorporated  com- 
pany stands  by  and  pennits  expensive 
works  t  be  executed  at  the  spot 
where  its  premises  are  situated  and 


its  operations  carried  on,  the  effect 
for  all  purposes  of  knowledge  and 
acquiescence  will  be  the  same  as  in 
the  case  of  an  individual. 

The  Plaintiff,  in  1855,  submitted 
to  the  directors  of  a  railway  com- 
pany a  project  for  a  private  branch 
line,  to  be  constructed  at  the  Plain- 
tiff's cost,  and  for  his  accommoda- 
tion; to  which  the  Directors  ex- 
pressed their  assent  and  agreement 
generally,  but  the  terms  and  details 
were  left  for  future  an-angement. 
In  the  year  1856  the  Plaintiff,  at 
considerable  cost,  constructed  the 
branch,  and  the  Company  prohibited 
the  user  until  a  definite  understand- 
ing should  be  come  to: — SembU, 
that  at  this  time  the  Company  were 
bound  to  assent  to  reasonable  terms, 
and  that  the  Court,  if  possible, 
would  have  decreed  specific  per- 
formance. 

After  some  discussion,  terms  as  to 
tolls  and  other  matters  were  pro- 
posed l^  the  Plaintiff,  and  the  traffic 
was  continued  on  the  basis  of  the 
Plaintiff's  memorandum  of  terms, 
and  payments  made  by  the  Plaintiff 
for  the  carriage  of  goods  during  two 
and  a  half  years,  but  no  agreement 
was  ever  signed  by  two  directors. 
The  directors  ultimately  insisted  on 
terms  originally  suggested  by  them 
before  the  user  commenced,  and 
then  objected  to  by  the  Plaintiff; 
and  on  the  Plaintiff  declining  to 
make  an  agreement  at  variance  with 
the  terms  on  which  the  user  had 
been  enjoyed,  the  Company  pro- 
ceeded to  obstruct  the  traffic: — Held, 
on  demurrer  to  bill  for  specific  per- 
formance and  injunction,  that  thero 
was  an  indefinite  agreement  in  1855 
for  a  user  on  reasonable  terms — 
that  the  actual  user  had  removed  all 
difficulty  about  what  terms  were 
reasonable;  and  that  the  Plaintiff 
was  entitled  to  specific  performance 
on  the  basis  of  the  unsigned  memo- 


SPECIFIC  PERFORMANCE. 


STATUTES. 


809 


randum,  on  the  terms  of  which  the 
user  had  been  permitted.  Laird 
V,    The  Birkenhead   Railway   Com- 


party. 


500 


2.  Plaintiff  agreed  to  grant  a  lease 
to  Defendant  when  and  so  soon  as 
he,  Defendant,  should  have  built  a 
new  house  on  the  land;  and  the 
Defendant  agreed  to  accept  such 
lease  when  required,  and  by  a  cer- 
tain day  to  pull  down  an  old  house 
then  standing  on  the  land,  and  build 
a  new  one  on  the  site: — Held^  on 
demurrer  to  a  bill  praying  specific 
performance  and  damages,  that  the 
Act  of  1858  applied,  and  that  the 
Plaintiff  was  entitled  to  damages  for 
the  non-building  of  the  house,  and 
to  specific  performance  of  the  con- 
tract to  accept  the  lease.  Soamea  v. 
Edge,  669 

See  Husband  and  Wife,  1. 

Vendors  and  Purchasers,  1. 

SPECIFICATION. 
See  Patent. 

SPORTING. 
See  Game. 

STATUTES. 

10&  11  Will.  3,  c.  16. 

See  Posthumous  Heir. 

30  Geo.  3,  s.  82. 

See  Canal  Acts. 

3  &  4  Will.  4,  c.  27. 
See  Annuity, 

3  &  4  Will.  4,  c.  74. 

See  Fines  and  Recoveries  Aboli- 
tion Act. 


4  &  5  Will.  4,  c.  22. 

See  ArpoRTiONMENT. 

7  Will.  4  h  1  Vict.  c.  26. 

See  Trust,  1. 
Will,  1,  17. 

1  &  2  Vict.  c.  98. 

See  Bond. 

6  &  7  Vict.  c.  73. 

See  Attorneys  and  Solicitors. 

7  &8  Vict.  c.  110. 

See  Insurance  Company. 
Joint  Stock  Company. 
Joint  Stock  Companies  Wind- 
ing-up Acts. 

7&8VICT.  c.  113. 
[See  Banking  Companies  Act. 

13  &  14  Vict.  c.  35. 

See  Practice. 

13  &  14  Vict.  c.  60. 

See  Trustee  Act,  1850. 

15  &  16  Vict.  c.  86. 

See  Practice,  1. 

16  h  17  Vict.  c.  97. 

See  Lunatics. 

17  &  18  Vict.  c.  104. 

See  Merchant  Shipping  Acts. 


18  h  19  Vict.  c.  91. 
See  Merchant  Shipping  Acts. 
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810  STATUTES. 

19  &  20  Vict.  c.  120. 

See  Settled  Estates  Act. 

21  &  22  Vict.  o.  27. 

See  Practice,  2. 

Specific  Performance,  2. 


22  &  23  Vict.  c.  35. 

1.  A  petition  under  this  Act  ought 
not,  in  the  first  instance,  to  be 
served  on  any  one,  but  an  applica- 
tion should  be  made  in  Chambers  as 
to  the  persons  upon  whom  the  peti- 
tion should  be  served.  No  affidavits 
can  be  read  on  such  a  petition.  Re 
-    -  62^ 


Muggeridge'8  Trusts, 


2.  On  a  petition  under  22  &  23 
Vict.  c.  35,  8.  30,  the  Court  will 
not  direct  an  inquiry  in  Chambers. 

Where  an  important  and  difficult 
question  is  involved,  the  proper 
course  is  to  file  a  bill,  instead  of 
presenting  a  petition  under  the  Act. 
Be  Mockeifs  Willy  628 

See  Investment. 


22  h  23  Vict.  c.  89. 

See  Investment. 


STATUTES  OF  DISTRIBU- 
TION. 

See  Will,  6. 


STATUTE  OF  LIMITATIONS. 

Where  money  was  advanced  to  a 
firm  to  be  repaid  on  demand  with 
compound  interest: — Held,  that  the 
Statute  of  Limitations  ran  from  the 
date  of  the  advance. 

Entries  made  in  the  books  of  the 
firm  crediting  the  person  who  ad- 


SURETY. 

vanced  the  money  with  interest  from 
time  to  time,  on  the  footing  of 
periodical  rests — ffeld^  not  to  bar 
the  statute.     Jackson  v.  Oggy      397 

STOCK  BROKERS. 
See  Lien. 

STOCK,  TRANSFER  OF. 
See  Railway  Company. 

STYLE  OR  FIRM. 

See  Goodwill. 

SUMMONS  TO  PROCEED, 
SERVICE  OF. 

SeeTno  Confesso. 

SUMMONS  TO  VARY  CER- 
TIFICATE. 

See  General  Ordebs  op  Court. 

SUPPLEMENT  AND 
REVIVOR. 

See  Revivor. 

SUPPLEMENTAL  BILL. 
See  Solicitor,  Change  of. 

SUPPORT  TO  SOIL  OR 
HOUSES. 

See  Easement. 

SUPPRESSION  OF  EQUI- 
TABLE CBLARGE. 

See  Vendors  and  Purchasers,  2. 

SURETY. 
A  creditor  holding  a  mortgage  for 
a  guaranteed  debt  is  bound  to  hold  it 
for  the  benefit  of  the  surety,  so  as 
to  enable  him,  on  paying  the  debt, 
to  take  the  security  in  its  original 
condition  unimpaired. 


SURETY. 


TRUSTEE  ACT,  1860.    811 


Therefore,  where  a  creditor  lield 
a  mortgage  for  a  debt  for  which  the 
Plaintiff  was  surety,  and  after  the 
bankruptcy  of  the  principal  debtor 
without  notice  to  the  surety  released 
the  assignees  and  the  bankrupt's  es- 
tate in  consideration  of  the  convey- 
ance to  him  of  the  equity  of  redemp- 
tion:— Heldy  that  the  surety  was 
dischai^ed,  and  that  it  was  not 
enough  for  the  creditor  to  allow  in 
account  the  dividends  released,  and 
to  give  a  new  charge  on  the  mort- 
gaged premises. 

In  order  to  entitle  a  surety  to  re- 
lief on  the  ground  of  misrepresen- 
tation or  concealment  at  the  time  of 
the  contract,  he  must  make  out  a 
case  amounting  to  fraud. 

The  rights  of  a  surety  with  respect 
to  securities  extend  to  securities 
taken  after  the  contract  of  surety- 
ship. 

Where  a  Plaintiff  having  a  clear 
ground  for  relief  against  proceed- 
ings at  law,  set  up  by  amendment  a 
further  independent  ground  for  the 
same  relief,  founded  on  suggestions 
of  misrepresentation  which  failed  on 
the  evidence  — .ffeW,  that,  though 
the  decree  was  in  his  favour,  he 
must  pay  the  costs  of  that  part 
of  the  case  on  which  he  failed. 
Fledge  v.  Suae,  663 

SURRENDER  OF  LEASE. 
See  Fraud,  Constructive. 

"  SURVIVORS,"  WHETHER 
«  OTHERS." 

See  Will,  18. 

SURVIVORSHIP. 

See  Will,  19. 

TAMPERING  WITH   DEED. 
SeeJoufT  Stock  Companies  Wind- 
ing-up Acts. 


TEARING  A  WILL. 

See  Will,  17. 

TENANT  FOR  LIFE,  SANS 
WASTE. 

See  Wastb. 

TENANTS  IN  COMMON. 
See  Patent,  2. 

TENDER  OF  COSTS. 
See  Motion  to  Dismiss. 

TIMBER. 
See  Waste. 

TIME. 

See  Appeal. 

TITHE  SUITS. 

See  Costs,  1. 

TRADING,  ILLEGAL. 

See  Banking  Companies  Act. 

TRANSFER  OF  STOCK. 
See  Railway  Company. 

TRUSTEE. 
See  Fines  and  Recoveries  Aboli- 
tion Act. 

TRUSTEE  ACT,  1850. 
Under  the  10th  section  of  the 
Trustee  Act,  1850,  the  Court  will 
now  make  an  order  vesting  lands  in 
a  new  trustee  jointly  with  continu- 
ing trustees,  notwithstanding  the 
doubts  suggested  In  re  Watts'  Settle* 
ment,  (9  Hare,  106),  and  In  re 
Flyer's  Trust  (Id.  220).  In  re 
BuU's  {Marquis)  Will,  15 


ooo  2 


812  TEUSTEE  FOR  SALE. 

TRUSTEE  FOR  SALE. 
See  Vendobs  and  Purchasers,  2. 

TRUSTEE  OUT  OF  JURIS- 
DICTION. 

See  Trustee  Act,  1850. 

TRUSTEE  RELIEF  ACT. 

See  Lunatics. 

TRUST  FUND.  INVESTMENT 
OF. 

See  Investment. 


TRUSTS. 
^  The  maxim,  that  a  certain  sub- 
ject and  a  certain  object  are  neces- 
sary in  order  to  constitute  a  trust, 
where  the  words  used  are  precatory 
only,  explained. 

To  constitute  such  a  trust  as  shall 
exclude  the  donee  to  whom  the  pre- 
catory words  are  addressed,  it  is 
sufficient  if  it  appears  that  a  trust 
was  mtcnded,  although  the  object 
of  such  trust  cannot  be  ascer- 
tained. 

The  27th  section  of  the  late  Wills 
Act  (7  Will.  4  &  1  Vict.  c.  26)  ap- 
plies to  married  women  havincr  tes- 
tamentary powers  of  appointment 
exercisable  during  coverture,  equally 
with  persons  sui  juris. 

And  so  also  the  10th  and  other 
sections  of  the  Acir— Obiter. 

Testamentary  appointment  by  a 
wife  of  £13,000  to  her  husband 
;  absolutely,"  followed  thus:  "but 
It  IS  my  request,  that,  after  reserving 

fi7"  !?o^  ^^'^^^^^^  "«^  ^^d  bene- 
fit "  £2000,  part  of  that  sum,  «  and 
applying  all  the  interest,  &c.,  arisinff 
from  the  above  settled  property  to 
his  own  sole  use  and  benefit  during 
his  life,  ho  will  make  such  disposi- 
tion of  the  remainder  by  wiU,  deed, 


TRUSTS,  CROSS. 

or  settlement  as  he  may  deem  most 
desirable  to  carry  out  my  wishes, 
often  expressed  to  him  by  word.*' 
The  testatrix  had  never  expressed 
to  her  husband,  by  word  or  other- 
wise, any  intention  or  wish  as  to  the 
disposition  of  the  remainder: — ffeldy 
nevertheless,  that,  as  to  the  remain- 
der, a  trust  was  intended;  and,  a 
trust  being  intended,  that  the  hus- 
band was  excluded. 

The  husband  admitted,  that  "it 
was  his  opmion,  judging  from  con- 
versations  with  his  wife,  that  it  was 
her  wish  at  her  decease  that  her  own 
relations  of  different  degrees,  or  some 
of   thetn,     should    be    the    parties 
benefited:  ''—Held,  that,  even  if  the 
husband  had  admitted  that  he  knew 
the   testatrix   intended  a  class  so 
vague  and  indefinite  to  be  the  parties 
benefited,  the  Court  could  not  raise 
on  that  admission,  upon  the  principle 
of  Brown  v.  Higgs  (8  Ves.  561),  a 
trust  in  theu*  favour. 

But  held,  that  the  properfy  in 
question  passed  to  the  husband 
under  a  subsequent  bequest  to  him  in 
the  wUl  of  "  all  and  singular  other 
the  testatrix's  property,"  notwith- 
standing  the  clear  intention  to  ex- 
cept it  from  the  earlier  appointment 
in  his  favour. 

The  question  in  such  cases  is, 
whether  the  property  is  excepted  in 
order  to  take  it  away,  under  aU  cir- 
cumstences  and  for  aU  purposes, 
from  the  person  to  whom  the  rest  is 
given,  or  whether  merely  for  the 
purpose  of  giving  it  to  some  one 
else.     Bernard  v.  Minshull,         276 


TRUSTS,  CROSS. 

Residuary  devise  and  bequest  upon 
trust,  as  to  one  moiety,  for  testator's 
daughter  M.  for  life,  and  after  her 
death  for  her  chUdren,  and  if  no 
child,  then,  as  to  one-half,  as  M 
should  by  deed  or  will  appoint,  and 
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in  default  for  testator's  children  and 
grandchildren ;  and  as  to  the  other  half 
"  upon  the  same  trusts  as  were  there- 
inafter declared  of  the  moiety  next 
thereinafter  disposed  of,  in  trust  for 
testator's  daughter  E,,  or  such  of 
them  as  should  be  subsisting  and 
capable  of  taking  effect ;"  followed 
by  like  trusts  (mutatis  mutandis)  as 
to  the  other  moiety  in  favour  of  E, 
and  her  children  ;  with  a  like  cross 
limitation  over  as  to  half  thereof 
upon  the  trusts  thereinbefore  de- 
clared of  M,^s  moiety,  or  such  of 
them  as  should  be  subsisting  and 
capable  of  taking  effect.  The 
will  did  not  contain  any  other  dis- 
position of  the  testator's  residuary 
estate. 

The  daughters  dying  without  issue, 
having  each  executed  an  appoint- 
ment of  all  her  interest  under  the 
will  in  favour  of  her  husband  : — 
Held,  that  the  appointments  each 
effectually  disposed  of  one  moiety 
of  the  testator's  residuary  estate. 
Atlinson  v.  Jones,  246 

UNCERTAINTY. 

See  Charity. 


UNDERTAKING  AS  TO 
DAMAGES. 

See  Practice,  2. 

"  UNMARRIED. " 

See  Settlement, 

VENDORS  &  PURCHASERS. 

1.  The  rule  which  makes  the  costs 
of  a  suit  for  specific  performance  de- 
pend upon  when  the  title  was  first 
shown,  relaxed  :— 

First.  Where  the  requisition  was 
not  made  until  aflter  bill  filed  ; 


Secondly.  Where,  although  the  re- 
quisition was  made  before  bill  filed, 
the  non-compliance  was  attribu- 
table to  the  circumstance  of  the  pur- 
chaser having  claimed  abatement  or 
compensation,  in  respect  of  which 
his  bill  had  been  dismissed  with  costs. 
Lyle  v.  Tarborough  {Eart),  70 

2.  Where  a  trustee  for  sale  of 
real  estate,  with  a  power  to  give 
receipts,  is  beneficially  entitled  to 
a  share  of  the  proceeds  :  Qucere, 
whether  the  purchaser  is  compel- 
lable to  pay  the  whole  purchase 
money  to  the  trustee,  on  his  re- 
ceipt, after  notice  of  judgments 
registered  against  him. 

But  in  a  case  where  a  testator 
gave  all  his  real  and  personal  estate 
to  his  daughter  upon  trusts  for  sale 
and  conversion,  and  to  hold  the  pro- 
ceeds for  herself  and  two  others 
equally,  with  the  usual  receipt 
clause,  and  appointed  her  executrix  : 
— Held,  that  the  daughter,  having 
married  and  aft;erwards  sold  the  land, 
could,  with  her  husband's  concur- 
rence, effectually  discharge  the  pur- 
chaser, notwithstanding  judgments 
registered  against  the  husband  be- 
tween the  date  of  the  sale  and  the 
completion. 

Even  before  Lord  St.  Leonards' 
Act,  a  vendor  was  not  justified  in 
suppressing  an  equitable  incum- 
brance, although  it  might  have  been 
subsequently  discharged.  •  Drum- 
mond  V.  Tracy,  608 

3.  Where  a  mortgagor  contracts  to 
sell  the  fee  simple  of  the  mortgaged 
estate  free  from  incumbrances,  the 
purchaser,  with  the  concurrence  of 
the  mortgagee,  is  entitled,  on  pro- 
curing a  discharge  of  the  vendor 
from  all  liability  in  respect  of  the 
mortgage  debt,  and  bearing  any  extra 
expense  occasioned  by  his  demand, 
to  require  a  conveyance  of  the  equity 
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of  redemption,  so  as  to  keep  the 
mortgage  on  foot.  Cooper  v.  Cart- 
Wright,  679 

VESTED  REMAINDER. 
See  Will,  11. 

VESTING. 
See  Will,  2,  13,  19. 

VESTING  ORDER. 

See  Trustee  Act,  1850. 

WARD  OF  COURT. 
See  Feme  Coverte,  1. 

WASTE. 

1.  An  estate  was  devised  to  A. 
for  life,  with  remainder  to  trustees 
to  preserve,  with  contingent  re- 
mainders in  tail  male  to  AJe  male 
issue,  with  like  remainders  in  favour 
of  B,  and  his  male  issue,  with  like 
remainders  in  favour  of  C,  and  his 
male  issue,  with  remainder  to  D.  for 
life  without  impeachment  of  waste, 
with  remainder  to  his  male  issue  in 
tail  male.  A,  was  in  possession  from 
1818  to  March  1865,  when  he  died 
without  issue  male:  B.  was  <hen  in 
possession  till  May,  1856,  when  he 
died  without  issue  male ;  (7.  died  in 
BJe  lifetime;  and  D.  entered  upon 
B.^B  death,  never  having  had  any 
male  issue  up  to  the  date  of  the  bill. 

In  1820,  A.  cut  timber,  and  the 
proceeds  were  invested  in  the  names 
of  the  trustees  to  preserve,  and  the 
income  paid  to  A,  and  the  succes- 
sive tenants  for  life  for  the  time 
being.  In  1848,  A,  again  cut  tim- 
ber,  the  proceeds  of  which  were  re- 
ceived by  him  in  1854,  and  paid  to 
the  said  trustees  by  A.^e  executors 
in  1857.  In  1856,  B,  cut  timber 
and  received  the  proceeds,  which 
were,  in  1857,  paid  by  his  executors 
to  the  trustees.   The  amounts  of  the  i 


proceeds  were  agreed,  and  D,  there- 
upon filed  his  bill  to  have  all  the 
capital  of  the  timber  money  paid  to 
him,  and  also  to  be  paid  by  the  exe- 
cutors of  A.  and  B,  the  income  of 
the  timber  money  of  1820,  received 
by  them  respectively  from  the  trus- 
tees. The  bill  alleged  that  the  heir 
of  the  testator  could  not  be  ascer- 
tained : — Heldy  that,  if  the  timber 
was  rightfully  cut,  Z).  had  no  title 
to  the  income  before  the  commence- 
ment of  his  own  tenancy;  and  that^ 
if  it  was  wrongfully  cut,  the  remedy, 
if  any,  was  in  the  first  instance  by 
trover,  and  afterwards  by  action  for 
money  had  and  received. 

As  to  the  relative  rights  of  the 
heir  and  the  remainderman  for  life 
without  impeachment  of  waste,  in 
respect  of  timber  wrongfully  cut  by 
a  previous  tenant — Qiuere.  Gent  v. 
Harrison,  517 

2.  Under  a  devise  of  a  mansion- 
house  and  estate  with  the  appur- 
tenances to  A.  in  fee,  subject  to  an 
executory  devise  over,  in  the  event 
of  his  dying  without  leaving  issue, 
to  B.  for  life  sans  waste,  remainder 
to  C,  in  fee — 

Held,  that  A,  was  entitled  to 
commit  legal  waste,  but  not  entitled 
to  commit  equitable  waste. 

The  doctrine  of  equitable  waste 
applies  equally  to  all  cases  of  estates 
limited  to  go  in  a  course  of  suc- 
cession, whether  that  object  is 
effected  by  creating  life  interests 
or  estates  in  fee  with  executory  de- 
vises over. 

Whether  a  tenant  in  fee  simple, 
subject  to  an  executory  devise  over, 
can,  in  the  absence  of  any  indication 
of  a  contrary  intention,  be  restrained 
from  committing  legal  waste — 
QucBre, 

Robinson  v.  Litton,  and  *  Wright 
V.  Atkyns,  discussed.  Turner  v. 
Wright,  740 
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WAY,  RIGHT  OF. 
See  Canal  Acts. 

WILL. 

1.  The  33rd  eection  of  the  Wills 
Act,  7  Will.  4  &  1  Vict.  c.  26,  does 
not  Bpply  where  the  device  or  be- 
quest is  to  the  testator's  "  children" 
as  a  class. 

A  devise  or  bequest  over,  in 
terms  made  dependent  upon  the 
marriage  of  the  donee  of  the  pre- 
ceding estate,  will  bo  extended  by 
implication  so  as  to  take  effect  on 
the  determination  of  that  estate  by 
death. 

Observations  on  Sheffield  v.  Lord 
Orrery,  3  Atk.  282,  and  Pile  v.  Sal- 
tery  5  Sim.  411.   Brown  v.  Hammond, 

210 

2.  Unless  there  is  in  a  will,  or 
some  codicil  thereto,  a  clear  indi- 
cation of  an  intention  on  the  part  of 
the  testator,  not  only  that  his  de- 
visees are  not  to  have  the  enjoyment 
of  the  property  he  has  devised  until 
they  attain  *  twenty-five,  but  that 
some  other  person  is  to  have  that 
enjoyment;  or  unless  the  property 
is  so  clearly  taken  away  from  the 
devisees  up  to  the  time  of  their 
attaining  twenty-five  as  to  induce 
the  Court  to  hold,  that,  as  to  the 
previous  rents  and  profits,  there  has 
been  an  intestacy, — the  Court  does 
not  hesitate  to  strike  out  of  the  will 
any  direction  that  the  devisees  shall 
not  enjoy  it  in  full  until  they  attain 
the  age  of  twenty-five  years. 

Expressions  in  a  codicil  of  a  tes- 
tator's desire  that  real  and  personal 
property  given  by  his  will  should 
not  be  enjoyed  by  any  of  the  succes- 
sive devisees  till  twenty-five,  and 
direction  to  accumulate  in  the  mean 
time — Held,  inoperative,  there  being 
no  gift  over.  GoiUng  v.  Gosling,  265 

3.  Where  a  definite  fund  is  sab- 


ject  to  a  power  of  appointment  by 
will,  and,  by  a  will  purporting  to  be 
made  in  exercise  of  the  power,  one 
sum,  part  of  the  fund,  is  appointed 
to  one  person;  and  another  sum, 
other  part  of  it,  to  another ;  and 
"  all  the  rest,"  or  "  all  the  remain- 
der," of  the  fund  to  a  third  ;  the 
third  appointee  cannot  claim  a  share 
which  may  lapse  in  consequence  of 
the  death  of  either  of  the  former 
appointees  in  the  lifetime  of  the  tes- 
tator. 

But  if  there  is  upon  the  will  a 
plain  indication  of  an  intention  to 
appoint  the  whole  that  may  remain 
strictly  in  the  shape  of  residue,  or 
to  appoint  the  entire  fund  charged 
only  with  the  sums  specified  in  the 
preceding  appointments,  then  the 
residuary  clause  will  be  read  as  an 
appointment,  not  of  the  mere  ba- 
lance of  the  fund  after  the  sums 
so  previously  appointed  have  been 
deducted  from  it,  but  of  the  entire 
fund  subject  to  the  preceding  ap- 
pointments— the  Court  acting  upon 
the  manifest  intention  of  the  testa- 
tor to  dispose  of  the  entire  f\ind 
over  which  he  has  a  power  of  ap- 
pointment. 

Appointment  by  vdll  of  "the 
residue  and  remainder  of  the  said 
moneys"  (meaning  thereby  the 
sums  secured  by  certain  policies  of 
assurance  and  all  bonuses  and  other 
sums  of  money  which  had  accrued 
or  should  accrue  by  virtue  of  the 
same)  "afker  payment  of"  certain 
sums  specified  in  previous  appoint- 
ments contained  in  the  will — Held, 
upon  the  whole  of  the  will,  to  pass 
a  sum  which  had  lapsed  by  reason 
of  the  death  of  an  appointee  fn  the 
lifetime  of  the  testator.  Harries* 
Trust,  In  re,  199 

4.  Bequest  in  case  a  husband  and 
wife  should  not  at  testator's  death 
be  lining  together  ae  huKband  and 
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wife,  to  the  wife  "absolutely"  — 
Heldy  upon  the  construction  of  the 
will,  to  be  for  her  separate  use. 

And  the  bequest  upheld,  notwith- 
standing the  rule  which  avoids  gifts 
providing  for  a  future  separation. 
Shewell  v,  Dwarris^  172 

5.  Annuity  given  by  will  to  one 
for  life,  out  of  the  interest,  divi- 
dends, and  annual  proceeds  of  a 
given  fund,  although  without  re- 
striction as  to  time,  and  followed  by 
a  gift  over,  after  the  annuitant's  de- 
cease, of  the  "  residue"  of  the  fund  : 
— Held  not  a  charge  upon  the 
corpus ;  chiefly  upon  the  ground 
that  the  will  contained  a  gift  over 
of  surplus  income  during  the  life  of 
the  annuitant. 

And  the  circumstance  that  the 
annuity  was  given  to  testator's 
widow,  to  be  accepted  by  her  in 
lieu  of  dower,  held  not  to  affect  the 
question.     Stelfox  v.  Sugden,       234 

6.  "  Next  of  kin  "  in  a  will  held 
to  mean  the  nearest  of  kindred  in 
blood,  and  not  the  persons  who 
would  be  entitled  under  the  Statutes 
of  Distribution. 

Bequest  of  "  household  furniture, 
goods,  ready  money,  debts,  and 
securities,"  held  to  comprise  the 
whole  residuary  personal  estate  and 
effects  of  the  testatrix.  Avison  v. 
Simpson,  43 

7.  Where  a  devise  in  a  will  is 
clear,  it  is  incumbent  on  those  who 
contend  that  it  has  been  revoked  by 
a  codicil,  to  show  that  the  intention 
to  revoke  is  equally  clear  and  free 
from  doubt  with  the  original  inten- 
tion to  devise— for  if  there  is  only  a 
reasonable  doubt  whether  the  clause 
of  revocation  was  intended  to  in- 
clude the  particular  devise,  then 
such  devise  ought  to  stand. 

A  bequest  of  specific  chattels  by 


will  is  revoked  by  a  bequest  simpli- 
citer  of  the  same  chattels  by  codicil 
to  another.  But  where  the  latter 
bequest  is  not  made  simplxciter,  but 
is  prefaced  by  a  recital  showing 
that  it  was  founded  on  a  misconcep- 
tion of  the  true  effect  of  the  will, 
the  same  result  will  not  necessarily 
follow. 

ThuH,  where  a  will  bequeathing 
specific  chattels  to  A.  (who  was  not 
personally  known  to  the  testator) 
was  followed  by  a  codicil  reciting 
(erroneously),  that  by  the  will  they 
were  bequeathed  to  B,  (who  was 
uncle  to  it.,  and  a  personal  friend  of 
the  testator),  revoking  that  bequest 
on  the  ground  that  B.  was  lately 
dead,  and  testator's  connection  with 
his  family  thereby  almost  null,  and 
bequeathing  the  same  chattels  to 
another  family: — Held,  that  the  be- 
quest in  the  will  was  not  revoked  by 
the  codicil. 

And  the  circumstance,  that  it 
might  reasonably  be  doubted 
whether,  if  the  real  efiect  of  the  will 
had  been  present  to  the  testator's 
mind,  he  would  not  still  have  dis- 
posed of  the  property  differently, 
was  not  held  to  adOTect  this  conclu- 
sion.    Barclay  v.  Maskelyne,       124 

8.  Cash  of  a  testatrix  at  a  savings- 
bank,  as  to  which  she  had  given 
notice  requiring  payment,  and  which 
only  awaited  her  receipt — Held  to 
pass  by  a  bequest  of  "  all  her  ready 
money." 

But  sums  secured  to  her  on  notes 
of  hand — Held,  not  to  pass  by  that 
bequest,  although  preceded  by  a 
direction  for  payment  of  her  fune- 
ral and  testamentary  expenses. 
PoweWs  Trusty  In  re,  49 

9.  In  the  absence  of  any  other 
bequest  of  the  residue  of  testator's 
personal  estate  and  effects,  a  bequest 
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of  any  "  money  "  which  may  remain 
after  payment  of  his  debts,  includes 
the  general  residue  of  the  personal 
estate  not  specifically  bequeathed, 
and  which  by  law  is  liable  to  the 
payment  of  testator's  debts. 

Such  a  bequest  of  "money" — 
Held  to  pass  testator's  reversionary 
interest  in  a  sum  charged  on  real 
estate.     Stocks  v.  Barriy  54 

10.  Where  there  is  an  absolute 
appointment  by  will  in  favour  of  a 
proper  object  of  the  power,  and  that 
appointment  is  followed  by  attempts 
to  modify  the  interest  so  appointed, 
in  a  maimer  which  the  law  will 
not  allow,  the  Court  reads  the  will 
as  if  all  the  passages  in  which 
such  attempts  are  made  were  swept 
out  of  it,  for  all  intents  and  pur- 
poses, t.  e.  not  only  so  far  as  they 
attempt  to  regulate  the  quantum  of 
interest  to  be  enjoyed  by  the  ap- 
pointee in  the  settled  property,  but 
also,  so  far  as  they  might  otherwise 
have  been  relied  upon  as  raising  a 
case  of  election.  Woolridge  v. 
Woolridge^  68 

11.  On  a  devise  to  the  use  ot  A. 
for  life,  remainder,  in  default  of  ap- 
pointment, to  the  use  of  all  and 
every  the  children  of  A,y  who  being 
sons  should  live  to  attain  twenty- 
one,  or  being  daughters  should  live 
to  attain  that  age  or  be  married; 
but  in  case  A.  should  have  no  child, 
who  being  a  son  should  live  to 
attain  twenty-one,  or  being  a  daugh- 
ter should  live  to  attain  that  age  or 
be  married,  then  over  ; — C^uxre, 
whether  the  remainders  were  vested 
or  contingent.  Festing  v.  Allen  dis- 
cussed. 

QucerCy  whether  the  distinction 
between  a  remainder  to  a  class  if 
they  shall  attain  twenty-one,  and 
one  to  all  of  a  class  who  shall  attain 
twenty-one,  can  be  sustained.  | 

VOL.  I.  H  H 


A  railway  company  agreed  with 
trustees  for  the  purchase  of  land. 
The  trustees'  title  depended  on  the 
construction  of  a  will,  and  the  com- 
pany objected  thereto  and  paid  the 
purchase-money  into  Court.  The 
question  of  construction  having  been 
argued  by  the  parties  interested  on 
a  petition  for  investment  and  pay- 
ment of  dividends  : — Held^  that  the 
company  was  bound  to  pay  only  one 
set  of  costs.  Be  Mid  Kent  Railway 
Acty  1856  ;  Ex  parte  Stt/an,        387 

12.  Where  a  legacy  is  given  sub- 
ject to  specified  conditions,  and 
another  legacy  is  given  by  a  subse- 
quent codicil  to  the  same  object 
simpliciter,  without  any  intimation 
of  an  intention  to  import  the  condi- 
tions of  the  first  legacy,  the  second 
legacy  is  cumulative,  but  is  not  sub- 
ject to  the  conditions  attached  to 
the  first. 

Therefore,  where  a  legacy  of  £500 
was  given,  by  will,  to  a  charity  out 
of  pure  personalty,  and  a  legacy  of 
£1000  was  given  by  codicil  simpli- 
citer to  the  sanie  charity — Held^ 
that  the  second  legacy  was  cumula- 
tive, but  liable  to  abate  according 
to  the  proportion  of  the  pure  to  the 
mixed  personalty.*  Johnston  v. 
Lord  Harrowhyy  425 

13.  Under  a  bequest,  after  a  life 
interest  to  ^.,  to  such  of  a  class  as 
should  be  living  at  A.^s  death,  and 
the  executors  or  administrators  of 
such  of  the  said  class  as  should  be 
then  dead  leaving  any  child  or 
children  living  at^.'«  death  >—^e/c?, 
that  "executors  and  administrators" 
was  not  to  be  read  next-of-kin,  but 
that  the  gifl  in  that  event  was  to 
the  estate  represented  by  such  exe- 
cutors or  administrators. 


*  Since    revened  in  part   by   the  Lord 
Chancellor. 
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Heldf  also,  that  the  bequest  was 
equivalent  to  a  limitation  to  each 
member  of  the  class  in  either  of  two 
events — ^viz.  surviving  A.  or  dying 
in  A.*s  lifetime  leaving  children  who 
should  survive  him  ;  and  conse- 
quently, that  the  interest  of  a  mem- 
ber of  the  class,  who  became  bank- 
rupt, and  died  inA.'s  lifetime  leaving 
children  who  survived  -4.,  passed  to 
his  assignees.     Jie  Seymours  Trusts^ 

472 

14.  A  testator  devised  and  be- 
queathed all  his  real  and  personal 
estate  upon  trust  to  convert  and 
invest,  and  out  of  the  income  to  pay 
various  annuities,  and  to  apply  the 
residue  which  should  be  more  than 
sufficient  to  provide  for  the  annui- 
ties, and  also  such  sums  as  should 
become  available  by  the  determina- 
tion of  the  said  annuities,  in  such 
manner  as  testator  should  appoint ; 
and,  failing  such  appointment,  ^'to 
pay  the  same  to  my  own  next-of-kin 
for  the  time  being,  equally  among 
them,  share  and  share  alike,  declaring 
hereby  that  my  said  trustees  shall 
be  the  sole  judges  as  to  whether  the 
whole,  and  what  parts,  of  my  said 
means,  estate,  and  effects  is  and  shall 
be  necessary  for  the  purposes  afore- 
.said,  or  any  of  them": — Held^  that 
the  next-of-kin  at  testator's  death 
were  entitled  to  the  residue,  includ- 
ing both  the  original  surplus  and 
the  sums  set  free  by  the  dropping 
of  annuities.     Moss  v.  Dunlop,     490 

15.  Gift  of  a  sum  of  Three  and 
a  Half  per  Cent.  Reduced  to  ^.  for 
life,  and  after  the  death  of  A,  "  to 
and  among  such  of  testator's  chil- 
dren as  should  be  living  at  A.'s  death, 
in  such  shares  as  il.  should  appoint:" 
— Held^  to  create  merely  a  distribu- 
tive power. 

The  stock  having  been  reduced 
in    the  interval    to   Three   and  a 


Quarter  per  Cent.,  a  bequest  by  A, 
of  £10  each  to  certain  objects  of  the 
power,  followed  by  a  gift  of  "all 
the  residue  of  my  property  to  be 
found  in  the  Three  and  a  Half  per 
Cent.  Reduced  Annuities  (now  re- 
duced to  Three  and  a  Quarter  per 
Cent.),  and  all  other  property,"  to 
the  only  remaining  object  of  the 
power : — Held,  to  be  a  good  execu- 
tion.    In  re  Davids*  Trusts^         495 

16.  A  bequest  to  a  feme  sole,  "to 
be  by  her  possessed  and  enjoyed 
absolutely  during  the  term  of  her 
natural  life,  and  to  be  disposed  of  as 
she  shall  think  fit  at  her  death" — 
Held,  to  entitle  the  legatee,  on  her 
petition,  to  payment  of  the  whole 
fund.  Ibtdn 

17.  By  the  usual  statement  in  the 
witnessing  clause  at  the  end  of  his 
will,  that  he  has  set  his  hand  to  the 
preceding  pages,  a  testator  makes 
the  signatures  on  those  pages  a  part 
of  his  will;  and  if,  having  so  recited, 
he  afterwards,  animo  revocandi, 
tears  off  the  signatures  ft-om  the  pre- 
ceding pages,  it  is  a  good  revocation 
of  the  whole  will  under  the  20th 
section  of  the  Act  7  Will.  4  &  1 
Vict  c.  26.     WilliarMY.Tyley,    530 

18.  A  legacy  in  trust  for  A.,  and 
to  pay  the  income  to  her,  with  limit- 
ations over  to  her  issue,  and  to  the 
survivors  of  A,^  J?.,  and  C,  and  their 
issue : — Held,  to  vest  absolutely  in 
A.y  on  failure  of  the  subsequent 
limitations. 

On  a  gift  to  a  class  and  their 
issue,  and  in  case  of  the  death  of 
one  without  leaving  issue  to  the 
survivors  or  survivor  and  their 
issue : — Held^  that  the  word  "  sur- 
vivors "  could  not  be  read  "others," 
merely  on  the  ground  of  the  impro- 
bability of  the  testator  intending  the 
interests  of  the  issue  to  depend  on 
the  period  of  their  parents'  death. 


WILL. 
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Eyre  v.  Marsden^  and  Hawkins  v. 
Hamerton  distinguished.  Re  Cor- 
hetfa  TrustSy  591 

19.  Under  a  bequest,  as  to  income 
in  trust  for  A.  for  life,  and  as  to 
principal  after  her  decease  for  all 
her  children  who  should  be  living  at 
her  decease,  and  the  issue  of  such 
as  should  be  then  dead  leaving  issue, 
as  tenants  in  common  ;  but  the  issue 
of  any  deceased  child  to  take  as  a 
class  as  if  by  representation,  and  not 
as  individuals: — Held,  that  the  chil- 
dren of  a  child  of  A.  who  died  in  A.'s 
lifetime  took  vested  interests  as  ten- 
ants in  common  immediately  on  their 
parent's  death.      Penny  v.    Clarke, 

619 

20.  Bequest  to  trustees  for  A.  for 
life,  and  if  he  should  die  childless 
upon  trust  to  apply  the  sum  to  the 
benefit  of  such  of  testator's  children, 
or  their  issue,  as  the  trustees  should 
think  fit  for  the  interest  and  good 
of  testator's  family  ;  with  no  gifl  in 
default  of  appointment.  No  appoint- 
ment having  been  made,   and   the 


tenant  for  life  having  survived  the 
donees  of  the  power,  and  died  child- 
less— Held,  that  children  and  re- 
moter issue  took  in  equal  shares  per 
capita,  and  that  the  period  for  as- 
certaining the  class  was  the  death 
of  the  tenant  for  life.  Re  White's 
Trusts,  656 

21 .  Under  a  gift  of  "  the  plant  and 
goodwill  of  my  business  in  Aldersgate 
Street " — Held,  that  stock  in  trade 
and  furniture  in  the  house  of  busi- 
ness did  not  pass;  but  it  appearing 
that  the  house  was  held  by  the  testator 
on  a  lease,  of  which  a  few  years  re- 
mained, at  a  rack-rent,  and  exclu- 
sively for  the  purposes  of  the 
business — Held,  that  the  testator's 
interest  in  the  house  passed  under 
the  bequest.     Blake  v.  Shaw,     732 

See  Annuity. 
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